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THE AMERICAN JOURNAL OF JURISPRUDENCE 
FOREWORD 


AT THE annual meeting on September 26, 1969, the Board of Editors of the 
Natura Law Forum voted to change the name of this journal. The change 
was made to bring the name into accordance with reality. 

The editors of this journal have always held a variety of opinions about 
natural law, about what it is, about its role in relation to moral life, religious ex- 
perience, and civil law. They have been united only in the conviction that 
problems of legal philosophy can be discussed rationally, and, in what is im- 
plied by that conviction, the belief that the naked assertion of the will of 
an individual, a state, a political organization, or an ecclesiastical institution 
is an inadequate basis for rational discussion. They have accordingly welcomed 
investigation of the character of law and its imperatives by a variety of 
techniques, anthropological, sociological, theological, historical, analytical, 
and from a variety of perspectives, American, English, West European, 
Slavic, African, Asian, Latin American, and scholastic, empiric, skeptic, 
idealist, realist, existentialist. The journal has been international in its con- 
tributors, catholic in its range of views. 

Experience has shown that too often the title “Natural Law Forum” put 
off those who might otherwise have read the magazine or written for it. 
“Natural law” was too readily identified with a particular pat formulation, 
too easily taken as a slogan. Too often, would-be contributors submitted 
articles on the mistaken apprehension that their papers must carry the caption 
“Natural law and — ” as a badge of their paper’s relevance to the magazine. 
The breadth of issues and approaches appropriate to the journal and actually 
characteristic of its content was obscured by the associations connected with 
its title. 

The new name is intended to indicate the central concerns of a journal 
which will be continuous in policy and spirit with the Natura Law Forum. 
The inconvenience occasioned librarians and cataloguers, the misunderstand- 
ings of the significance of the change which are bound to arise, are, 
it is trusted, more than counterbalanced by the gain in clarity and 
comprehensiveness. 

Joun T. Noonan, Jr. 
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HUMAN INTERACTION 
AND THE LAW* 


Lon L. Fuller 





As IT Is USED in my title, I mean the word “Jaw” to be construed very broadly. 
I intend it to include not only the legal systems of states and nations, but also 
the smaller systems — at least “law-like” in structure and function — to be 
found in labor unions, professional associations, clubs, churches, and uni- 
versities. These miniature legal systems are, of course, concerned with the 
member’s duties and entitlements within the association itself. They find their 
most dramatic expression when the erring member is called up to be tried for 
offenses that may lead to his being disciplined or expelled. 

When the concept of law is given this broad coverage, it becomes apparent 
that many of the central issues of today are, in this extended sense, “legal” in 
nature. The pressure of our present predicament pushes us — as we have 
not been pushed for a long time — toward an effort at comprehension. We 
must come to perceive and understand the moral and psychological forces that 
underlie law generally and give it efficacy in human affairs. 


I. Tue NATURE AND SIGNIFICANCE OF “CUSTOMARY Law” 


Ir IN SEARCH of this understanding we turn to treatises on jurisprudence, 
we shall find that they commonly begin by distinguishing two kinds of law. 
On the one hand, there is enacted or authoritatively declared law — what 
may be called “made” law; on the other hand, there is what is known as 
customary law. Customary law is not the product of official enactment, but 
owes its force to the fact that it has found direct expression in the conduct 
of men toward one another. 

As between these two kinds of law the treatises commonly devote almost 
their entire attention to enacted or declared law, to the law that can be found 
in statutes, judicial decisions, bylaws, and administrative decrees. The. dis- 
cussion of customary law is largely confined to the question, Why should it 
be thought to be law at all? After some discussion along this line, and some 
treatment of its function in primitive societies, customary law is generally 
dismissed as largely irrelevant to advanced civilizations. It tends to be re- 


* This essay was delivered as an address to the thirteenth annual meeting of the Board 
of Editors of this publication, September 26, 1969. 
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garded as a kind of museum piece offering an object for serious study only to 
anthropologists curious about the ways of tribal peoples. 

This neglect of the phenomenon called customary law has, I think, done 
great damage to our thinking about law generally. Even if we accept the 
rather casual analysis of the subject offered by the treatises, it still remains 
true that a proper understanding of customary law is of capital importance 
in the world of today. In the first place, much of international law, and 
perhaps the most vital part of it, is essentially customary law. Upon the suc- 
cessful functioning of that body of law world peace may depend. In the 
second place, much of the world today is still governed internally by customary 
law. The newly emerging nations (notably in India, Africa, and the Pacific) 
are now engaged in a hazardous transition from systems of customary law to 
systems of enacted law. The stakes in this transition — for them and for us — 
are very high indeed. So the mere fact that we do not see ourselves as reg- 
ulating our conduct toward fellow countrymen by customary law does not 
mean that it is of no importance to us as world citizens. 

The thesis I am going to advance here is, however, something more radical 
than a mere insistence that customary law is still of considerable importance 
in the world of today. I am going to argue that we cannot understand 
“ordinary” law (that is, officially declared or enacted law) unless we first 
obtain an understanding of what is called customary law. 

In preparing my exposition I have to confess that at this point I en- 
countered a great frustration. This arises from the term “customary law” 
itself. This is the term found in the titles and the indices, and if you want 
to compare what I have to say with what others have said, this is the heading 
you will have to look under. At the same time the expression “customary law” 
is a most unfortunate one that obscures, almost beyond redemption, the nature 
of the phenomenon it purports to designate. Instead of serving as a neutral 
pointer, it prejudges its subject; it asserts that the force and meaning of what 
we call “customary law” lie in mere habit or usage. 

Against this view I shall argue that the phenomenon called customary 

law can best be described as a language of interaction. To interact meaning- 
. fully men require a social setting in which the moves of the participating 
players will fall generally within some predictable pattern. To engage in 
effective social behavior men need the support of intermeshing anticipations 
that will let them know what their opposite numbers will do, or that will at 
least enable them to gauge the general scope of the repertory from which 
responses to their actions will be drawn. We sometimes speak of customary 
law as offering an unwritten “code of conduct.” The word “code” is ap- 
propriate here because what is involved is not simply a negation, a prohibition 
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of certain disapproved actions, but also the obverse side of this negation, the 
meaning it confers on foreseeable and approved actions, which then furnish 
a point of orientation for ongoing interactive responses. Professors Parsons and 
Shils have spoken of the function, in social action, of “complementary ex- 
pectations”!; the term “complementary expectations’ indicates accurately 
the function I am here ascribing to the law that develops out of human 
interaction, a form of law that we are forced — by the dictionaries and title 
headings — to call “customary law.” 

Pursuing the comparison with language, let us suppose we were to open 
a treatise on linguistics and were to encounter the following statement as the 
first paragraph of the book: 


A spoken language consists of certain patterns of sound men make 
with their mouths. The forms of these patterns of sound are set by custom 
and tradition; such is the force of habit that within any given culture 
men will always be found to make the same general set of sounds that 
their ancestors did, with at most minor modifications and additions. 


Surely, our reaction would be, this is a most curious way to open a 
discussion of language. We would be apt to say: 


But this statement does not tell us what language is for. Plainly its pur- 
pose is communication. If that is its purpose, why then of course men 
will go on using generally the same sounds their fathers did and that 
their neighbors do now: the reason they do this is simply that they want 
to be understood. 


Yet in spirit and thought this imaginary introduction to linguistics is not far 
from what we find about customary law in treatises on jurisprudence. It will 
be well to turn briefly to some appraisals of customary law taken from the 
existing literature. 

A much-quoted discussion is to be found in Holland’s Elements of Juris- 
prudence. He asserts that the characteristic which marks customary law is 
that “it is a long and generally observed course of conduct.” He goes on to 
explain: 


No one was ever consciously present at the commencement of such a 
course of conduct, but we can hardly doubt that it originated generally 
in the conscious choice of the more convenient of two acts, though some- 
times doubtless in the accidental adoption of one of two indifferent 


1 Talcott Parsons and Edward Shils, Toward a General Theory of Action (1951), 
p. 64. (THE FOOTNOTES, THE READER WILL OBSERVE, FOLLOW THE MORE OR LESS STANDARD 
SYSTEM OF FOOTNOTING IN AMERICAN PUBLICATIONS. — Ed.) 
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alternatives; the choice in either case having been either deliberately or 
accidentally repeated till it ripened into habit. 

The best illustration of the formation of such habitual courses of 
action is the mode in which a path is formed across a common. One 
man crosses the common, in the direction which is suggested either by 
the purpose he has in view, or by mere accident. If others follow in the 
same track, which they are likely to do after it has once been trodden, 
a path is made. 

Before a custom is formed there is no juristic reason for its taking one 
direction rather than another, though doubtless there was some ground of 
expediency, of religious scruple, or of accidental suggestion. A habitual 
course of action once formed gathers strength and sanctity every year. 
It is a course of action which every one is accustomed to see followed: 
it is generally believed to be salutary, and any deviation from it is felt 
to be abnormal, immoral. It has never been adjoined by the organized 
authority of the State, but it has unquestioningly been obeyed by the 
individuals of which the State is composed.2 


Now in the whole of this lucid passage there is to be found, I submit, 
no hint that customary law originates in interaction or that it serves the pur- 
pose of organizing and facilitating interaction. Indeed, the picture of the 
lonely pathmaker seems almost deliberately chosen to rule out the complica- 
tions involved when men attempt to achieve a reciprocal orientation of their 
actions. 

In the first edition of the Encyclopedia of Social Sciences the article on 
Customary Law begins by citing Holland, borrows his figure of the lonely 
pathmaker, and ends its first paragraph by explaining the role played by 
customary law in primitive societies as being due to “the force of habit’ which 
“prevails in the whole early history of the race.”3 

Let me now quote briefly a passage from an author generally more favor- 
able to — and, I would say, more perceptive about — customary law than 
those I have just quoted. Salmond in his Jurisprudence discusses the ques- 
tion, What reasons can justify a court in adopting customary practice 
as a standard of decision? One of these reasons he sees as consisting in the 
fact that 


custom is the embodiment of those principles which have commended 
themselves to the national conscience as principles of truth, justice, and 
public utility. The fact that any rule has already the sanction of custom, 
raises a presumption that it deserves to obtain a sanction of law also. . . 
Speaking generally, it is well that courts of justice, in seeking those rules 
2 Thomas Holland, Elements of Jurisprudence, 8th ed. (1896), pp. 50-51. 


3 Encyclopedia of Social Sciences (1930), IV, 662. There is no entry under the heading 
Customary Law in the Second Edition of the Encyclopedia. 
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of right which it is their duty to administer, should be content to accept 
those which have already in their favor the prestige and authority of long 
acceptance, rather than attempt the more dangerous task of fashioning 
a set of rules for themselves in the light of nature.* 


There is, of course, much wisdom — as well as a considerable measure of 
conservatism — in these remarks. But as touching the nature of customary 
law the notion expressed seems to be that, just as a society may have rules 
imposed on it from above, so it may also reach out for rules by a kind of 
inarticulate collective preference. Men are seen as directing their interactions 
by a law that their society has, in some silent way, told them is just and 
proper. What is missing is any inquiry into the actual social processes through 
which this law came into being and by which it is sustained. 

I might add other quotations from the literature of jurisprudence, but 
they would not introduce any substantial change in tone or substance into 
those I have just discussed. The point I wish to make here relates, in any 
event, not so much to what the writers say about customary law, but to what 
they do not say. They ask nearly every question that can be asked about 
customary rules except this one: What are the processes by which these 
rules are created? They ask, What should we do about inherited customary 
law? but not such questions as, What functions did that law serve among 
those who brought it into being? Do the same functional needs exist in our 
society, and if so, how are we ourselves meeting them? Do we have processes 
going on around us that are similar to those which before state-made law 
existed brought customary rules into being? 

These are questions to which I shall return later. Meanwhile, I should 
like to consider certain objections that may be raised against the proposal to 
view customary law as a language of interaction. In the process of answering 
these objections I may succeed in clarifying somewhat the view I am defending. 

The first of these objections is that customary law in primitive societies 
may lay down rules that have nothing to do with human interaction. There 
may be offenses against deities and spirits; a man may be punished, even by 
death, for an act committed out of the presence of other persons where that 
act violates some taboo. The answer to this is, I suggest, that animistic views 
of nature may vastly extend the significance one man’s acts may have for his 
fellows. There is a passage in Walter Bagehot that is very much in point here. 
Bagehot observes that the “notion that the bad religion of A cannot impair, 
here or hereafter, the welfare of B is, strange to say, a modern idea.”5 The 


* John W. Salmond, Jurisprudence, 7th ed. (1924), pp. 208-209. 
5 Walter Bagehot, Physics and Politics (1872). The quotation is taken from the Beacon 
Press ed. (1956), p. 117. 
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extent to which one man’s beliefs and acts will be seen as affecting his fellows 
will depend upon the degree to which men see themselves as parts, one of 
another, and upon their beliefs about the intangible forces that unite them. 
Within the extended family the distinction between other-regarding and self- 
regarding acts will assume an aspect very different from what it has in our 
own society, composed, as that society is, largely of strangers with a strong 
disbelief in the supernatural. 

A further objection to the conception of customary law as a language of 
interaction may be stated in these terms: Any such conception is much too 
rationalistic and attributes to customary law a functional aptness, a neatness of 
purpose, that is far from the realities of primitive practice. Customary law is 
filled with ritualistic routines and pointless ceremonies; these may cater to a 
certain instinct for drama, but they can hardly be said to serve effective com- 
munication or the development of stable expectations that will organize and 
facilitate interaction. 

In answer I would assert, on the contrary, that a significant function of 
ritual is precisely that of communication, of labelling acts so that there can be 
no mistake as to their meaning. Erik Erikson has a fascinating discussion of the 
ritualism that develops in the interactions of a mother with her infant child: 


The awakening infant conveys a message to his mother and immediately 
awakens in her a whole repertoire of emotive, verbal, and manipulative 
behavior. She approaches him with smiling or worried concern, brightly 
or anxiously voicing a name, and goes into action: looking, feeling, sniffing, 
she ascertains possible sources of discomfort and initiates services to be 
rendered by rearranging the infant’s condition, by preparing food, pick- 
ing him up, etc. If observed for several days (especially in a milieu not 
one’s own) it becomes clear that this daily event is highly formalized, 
in that the mother seems to feel obliged (and to be not a little pleased) 
to repeat a performance arousing in the infant predictable responses, 
which encourage her, in turn, to proceed.§ 


Erikson goes on to observe that the formalization of this performance, the 
ritualistic element in it, is much more readily perceived by strangers to the 
participants, that is, by those who do not belong to the family, or the class, or 
the culture within which it develops. He ends by concluding that the purpose 
of the performance is to express a mutuality of recognition; its essential function 
is, in other words, communication. He refers to studies of ritualistic behavior 
among animals which indicate that such behavior has developed to “provide an 

€ Erik Erikson, “Ontogeny of Ritualization,” in Loewenstein, Psychoanalysis — A 


General Psychology — Essays in Honor of Heinz Hartmann (1966), p. 603. (I am 
indebted to my colleague Alan Stone for this reference.) 





LON L. FULLER 7 


unambiguous set of signals so as to avoid fatal misunderstandings,” and con- 
cludes that with man “the overcoming of ambivalence is an important aim of 
. . . ritualization.”® Certainly among a people who have no state-kept official 
records to show who is married to whom, the elaborate wedding ceremonies 
found in some customary systems can be said to serve a purpose of com- 
munication and clarification. 

To illustrate the points I have been making with regard to ritualism, and, 
more generally, with regard to the communicative function of customary 
practices, I should like to refer briefly to a development that appears to be 
occurring in the diplomatic relations of Russia and the United States. Here we 
may be witnessing something like customary law in the making. Between these 
two countries there seems to have arisen a kind of reciprocity with respect to 
the forced withdrawal of diplomatic representatives. The American govern- 
ment, for example, believes that a member of the Russian embassy is engaged 
in espionage, or, perhaps I should say, it believes him to be overengaged in 
espionage; it declares him persona non grata and requires his departure from 
this country. The expected response, based on past experience, is that Russia 
will acquiesce in this demand, but will at once counter with a demand for the 
withdrawal from Russia of an American diplomatic agent of equal rank. Con- 
versely, if the Russians expel an American emissary, the United States will 
react by shipping back one of Russia’s envoys. 

Here we have, for the time being at least, a quite stable set of interactional 
expectancies; within the field covered by this practice each country is able to 
anticipate with considerable confidence the reactions of its opposite number. 
This means that its decisions can be guided by a tolerably accurate advance 
estimate of costs. We know that if we throw one of their men out, they will 
throw out one of ours. 

It should be noticed that the practice is routinized and contains (at least 
latently) ritualistic and symbolic qualities. Suppose, for example, that the 
American authorities were confronted with this dilemma: the Russians have 
declared persona non grata a high-ranking member of the American embassy 
in Moscow, and it turns out to be difficult to find an appropriate counterpart 
for return to Russia. We may suppose, for example, that the Soviet representa- 
tives of equal rank with the expelled American are persons Washington would 
like very much to see remain in this country. In this predicament it could cross 
the minds of those responsible for the decision that they might, in order to 
preserve a proper balance, return to Russia five men of a lower rank than the 
expelled American, or perhaps even that the expulsion of ten filing clerks 
would be the most apt response. 


6a Ibid., p. 605. 
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Now I suggest that any responsible public official would reflect a long time 
before embracing such an alternative. Its danger would lie in the damage it 
would inflict on the neat symbolism of a one-to-one ratio, in the confusion it 
might introduce into the accepted meaning of the acts involved. This is a case 
where both sides would probably be well-advised to stick with the familiar 
ritual since a departure from it might forfeit the achieved gains of a stable 
interactional pattern. 

The illustration just discussed may seem badly chosen because it represents, 
one might say, a very impoverished kind of customary law, a law that confers, 
not a reciprocity of benefits, but a reciprocity in expressions of hostility. But 
much of the customary law of primitive peoples, it should be recalled, serves 
exactly the same function. Open and unrestricted hostilities between tribes 
often become in time subject to tacit and formalized restraints and may, in 
the end, survive only as a ritualistic mock battle.” Furthermore, in the diplo- 
matic practice I have described here there may be present a richer reciprocity 
than appears on the surface. At the time of the Pueblo incident it was sug- 
gested that Russia and the United States may share an interest in being 
moderately and discreetly spied on by one another. We don’t want the Rus- 
sians to pry out our military secrets, but we want them to know, on the basis 
of information they will trust, that we are not planning to mount a surprise 
attack on them. This shared interest may furnish part of the background of 
the ritualistic and patterned exchange of diplomatic discourtesies that seems 
to be developing between the two countries. 

I have already recorded my distress at having to employ the term “cus- 
tomary law” so frequently in this discussion. Both ingredients of the expres- 
sion, the adjective and the noun, offer difficulties. I shall take up shortly the 
embarrassments created by the noun. Meanwhile it would be well to explore 
more carefully than I have so far the problems involved in finding a satis- 
factory substitute for “customary.” As I have already observed, the principal 
objection to this word lies in its suggestion that the mere repetition of some 
action by A will create in others a right that A shall repeat this action, with an 
added implication that the strength of this claim will vary directly with the 
duration in time of A’s repetitive behavior. Of course, no theorist of customary 
law in fact embraces any such absurdity, however much the language em- 
ployed may seem at times to suggest the contrary. My neighbor might for 
years have arisen every morning precisely at eight, yet no one would think 
that this settled practice could create any obligation toward me unless it en- 
tered into some coordination of our activities, as it might if I had come to 


? There is thus less paradox than might at first appear in the title of Paul Bohannon’s 
anthology, Law and Warfare — Studies in the Anthropology of Conflict (1967). 
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depend on him to drive me to work in his car. Instead, therefore, of speaking 
vaguely of an obligation arising through mere “custom” or repetition, it would 
be better to say that a sense of obligation will arise when a stabilization of 
interactional expectancies has occurred so that the parties have come to 
guide their conduct toward one another by these expectancies. 

The term “interactional expectancy” is itself, however, capable of pro- 
ducing difficulties. We shall be misled, for example, if we suppose that the 
relevant expectancy or anticipation must enter actively into consciousness. In 
fact the anticipations which most unequivocally shape our behavior and at- 
titudes toward others are often precisely those that are operative without our 
being aware of their presence. To take an example from a somewhat trivial 
context, experiments have shown that the distance at which people stand 
toward one another in carrying on ordinary conversations varies predictably 
among cultures and as between individuals. At the same time most people 
would not be able to state, without some preliminary testing, what they them- 
selves regard as a normal conversational distance. My inability to define off- 
hand a proper distance would not prevent me, however, from finding offensive 
the action of someone who projected his face uncomfortably close to mine, 
nor would it relieve my puzzlement and distress at the conduct of someone 
who kept retreating when I approached what seemed to me a normal speaking 
distance. Our conduct toward others, and our interpretations of their behavior 
toward us, are, in other words, constantly shaped by standards that do not 
enter consciously into our thought processes. The analogy of language is once 
again useful; often we only become aware of rules of grammar when they are 
broken, and it is sometimes their breach that leads us to articulate for the 
first time rules we had previously acted on without knowing it. 

Any analysis in terms of “interactional expectancies” must also confront 
the problem of the man who is in some sense an outsider to the expectancies 
that organize the life of a particular group. He may be literally an outsider, 
a trader, for example, coming from a distance to sell his wares among a tribal 
people. Or, though born and raised within the group, he may be “alienated,” 
too imperceptive to understand the system, or perhaps too perceptive to accept 
some of its built-in absurdities and anomalies. It would, of course, be im- 
possible to undertake here any adequate analysis of the problems suggested. A 
guess may be hazarded, though, that it is to the intrusion of the true outsider 
— “the stranger” in Simmel’s famous essay® — that we owe, not only the inven- 
tion of economic trade, but the more general discovery that it’s possible for men 
to arrange their relations with one another by explicit contract. 

Now for the difficulties produced by the noun in the expression “customary 


8 The Sociology of Georg Simmel, ed. Wolff (1950), pp. 402-408. 


10 THE AMERICAN JOURNAL OF JURISPRUDENCE 


law.” If we speak of “a system of stabilized interactional expectancies” as a 
more adequate way of describing what the treatises call “customary law,” we 
encounter the embarrassment that many of these expectancies relate to mat- 
ters that seem remote from anything like a legal context. For example, rules 
of etiquette fully meet the suggested definition, yet one would scarcely be 
inclined to call rules of this sort rules of law. 

This raises the question, How much of what is called customary law 
really deserves the epithet “law”? Anthropologists have devoted some atten- 
tion to this question? and have arrived at divergent responses to it, including 
one which asserts that the question is itself misconceived, since you cannot 
apply a conception interwoven with notions of explicit enactment to a social 
context where rules of conduct come into existence without the aid of a 
lawmaker. Among those who take the question seriously the answer proposed 
by Hoebel has perhaps attracted the most attention; it will repay us to consider 
it for a moment. Hoebel suggests that in dealing with stateless or primitive 
societies 


. . . law may be defined in these terms: A social norm is legal if its 
neglect or infraction is regularly met, in threat or in fact, by the applica- 
tion of physical force by an individual or group possessing the socially 
recognized privilege of so acting.1© 


There are, I suggest, a number of difficulties with this solution. First, it 
seems to define “law” by an imperfection. If the function of law is to produce 
an ordered relationship among the members of a society, what shall we say 
of a system that works so smoothly that there is never any occasion to resort 
to force or the threat of force to effectuate its norms? Does its very success 
forfeit for such a system the right to be called by the prestigious name of 
“law”? 

Again, can it always be known in advance whether the infraction of 
some particular norm will be visited with forceful reprisal? The seriousness 
of the breach of any rule is always in some measure a function of context. 
One might be inclined to hazard a guess that few societies would regularly 
punish with violence infractions of the rules of etiquette. Suppose, however, 
that a peacemaking conference is held by delegations representing two tribes 
on the verge of war; a member of one delegation uses an insulting nickname 
in addressing his opposite number; the result is a bloody and disastrous war. 


® References to most of the literature on this subject will be found in Max Gluckman, 
The. Judicial Process among the Barotse of Northern Rhodesia, 2nd ed. (1967), chs. V 
and IX. 
10 E, Adamson Hoebel, The Law of Primitive Man (1954), p. 28. 
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Is it likely that his fellow tribesmen would be content to visit on the offender 
some moderate measure of social censure? If this illustration seems contrived, 
it may be observed that in our free society it is an accepted legal principle 
that a man incurs no liability for expressing to another a low opinion of his 
intelligence and integrity. If a lawyer trying a case in court were to take 
advantage of this freedom in addressing the judge, he might very well find 
himself escorted forcibly from the courtroom to serve a jail sentence for 
contempt. 

Perhaps the basic objection to Hoebel’s proposal is that it ignores the sys- 
tematic quality of primitive law. The law of the tribe or extended family 
is not simply a chart of do’s and don’t’s; it is a program for living together. 
Some parts of the program may achieve articulation as distinct “norms” im- 
posing specially defined “sanctions.” But the basic logic of customary law 
will continue to inhere in the system as a whole. Lévy-Strauss may seem at 
times to drive this quality of primitive social orders to the point of caricature, 
but if so, his efforts have provided a wholesome antidote to the tendency to 
assume that any customary system can be reduced to a kind of code book of 
numbered paragraphs, each paragraph standing forth as a little law complete 
in itself. 

A recent controversy among anthropologists is worthy of consideration 
in this connection. In his famous book, The Judicial Process among the 
Barotse of Northern Rhodesia, Max Gluckman suggested that a key element 
of Barotse legal reasoning lay in the concept of “the reasonable man.” The 
fact that this concept also plays a role in more “advanced” 
so Gluckman concluded, for a certain unity in legal reasoning everywhere. 
This conclusion was rather emphatically rejected by a number of his pro- 


systems argued, 


fessional colleagues.1? 

Perhaps it may help to clarify the issues by considering a rule of law, 
familiar to every reader, that is at least customary in origin. I refer to “the 
tule of the road” by which (over most of the world) one passes the on- 
coming vehicle on the right. Now it would seem redundant and even absurd 
to introduce into this context anything like the concept of the reasonable man; 
I pass on the right, not because I am a reasonable man, but because it is the 
rule. But suppose a situation is encountered in which the presuppositions 
underlying the rule no longer hold. For example, one is driving in a parking 
lot, without marked lanes, where other vehicles are coming and going, backing 
and turning. Or, driving on a regular highway, one encounters an approach- 


11 See Claude Lévy-Strauss, The Savage Mind (1962, English trans. 1966). 
12 Op. cit. supra note 9, pp. 82-162, 387-398. (Gluckman’s answer to critics on this 
point will be found in the second reference.) 
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ing vehicle careening back and forth across the road apparently out of con- 
trol. In situations like these what is demanded is plainly something like the 
judgment and concern of “the reasonable man”; in such a context the rule 
of the road can furnish at most a kind of presumptive guide as to what to 
do when other factors in the situation offer no clear solution. 

Primitive society, like vehicular traffic, is run by a system of interlocking 
roles. When one man steps out of his role, or a situation arises in which a 
familiar role forfeits some or all of its meaning, then adjustments will have 
to be made. There can be no formula to guide these adjustments beyond 
that of “reasonableness” — exercised in the light of the demands of the 
system as a whole. It is, therefore, no accident that Gluckman should report 
that he first perceived the significance of “the reasonable man” for Barotse 
law as he reflected on a controversy he designates as “The Case of the Biassed 
Father.” 18 

Before proceeding to other matters it may repay us to pursue a little further 
the analogy between primitive legal systems and the laws of traffic. To that 
end, perhaps the reader will extend his indulgence to a somewhat uninhibited 
exercise in fantasy. We begin by supposing that an earthling is being inter- 
viewed by a visitor from outer space. In his astral home this visitor follows a 
profession we would designate as that of legal anthropology. In the pursuit 
of his specialty he has become fascinated with the earthly laws of traffic, a 
subject wholly unfamiliar to him because on his planet the movement of goods 
and living beings is accomplished’ automatically under the guidance of a com- 
puting center. He begins by asking what the rule is when two vehicles 
approach each other from opposite directions. The response is that each driver 
keeps to the right. The astral visitor asks, “Why to the right? Why not to 
the left?” The earthling replies that there is no special reason for the one rule 
or the other and that in some automotive cultures the rule is indeed that one 
keeps to the left. (At this point the anthropologist records in his notebook that 
the earthlings seem singularly incurious about the basic principles of their 
legal systems and are content to follow rules simply because they have been 
told they are the proper rules to follow.) 

The interview is resumed, and the anthropologist asks, “What about the 
rule when you overtake another vehicle? I would suppose it would be the 
same, that is, that you pass on the right; this would keep the law simple and 
understandable.” To the surprise of the astral visitor the earthling replies 
that the rule in this case is that you pass on the left. But why this anomaly? 
The earthling replies that it is not an anomaly at all, but a logical corollary 


18 Op. cit. supra note 9, pp. 37-45. 
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of the rule that you pass the oncoming vehicle on the right. At this point the 
anthropologist begins to lose his patience and demands that the earthling give 
him some simple, easily understood reason why the rule that you overtake on the 
left is the appropriate rule to go with the rule that you pass the oncoming 
vehicle on the right. Those of us who feel we might have some difficulty in 
producing a prompt response to this demand may take some consolation in 
the reflection that this incapacity of ours may help us to understand the 
difficulties natives sometimes have in explaining to outsiders the internal logic 
of their legal orders, particularly with respect to complex systems for reckoning 
kinship. 

Some reflection on problems of traffic regulation may also be useful in 
another connection, that is, in helping us to understand the impact of “social 
change” — urbanization and industrialization, for example — on peoples 
used to ordering their lives by customary law. As every experienced driver 
knows, the old simplicity of “pass on the right, overtake on the left” has under- 
gone substantial modification in accommodation to modern highway con- 
ditions. These changes reflect themselves in lengthening and largely unread 
paragraphs in the traffic code. Overtaking on the right may, for example, 
be permitted when driving on multilaned, divided highways, on one-way city 
streets, or when the driver ahead signals for a left turn. But these qualifications 
introduce their own special crop of uncertainties. Are you permitted to over- 
take on the right when on a very wide, multilaned highway that is not divided 
into two unidirectional sections? Again, the driver ahead signals for a left 
turn, you start to pass him on the right, then discover (before he does) that 
he is not permitted to turn left. Or, driving on a one-way street you are 
about to take advantage of your privilege of overtaking on the right when 
you suddenly realize that the street is about to become two-way. The American 
driver caught in these perplexities is in a position to understand something 
of the plight of the African tribesman who tries conscientiously to live in town 
by one set of rules, in the country by another, and has some trouble at times 
in keeping the two systems apart. 


II. THE InreracrionaL FOUNDATIONS or Contract Law 


THE BRIEF ACCOUNT of contract law that follows has been included here 
primarily for the light it may shed on customary law, which is often and 
properly said to contain a “consensual element.” In this shared aspect contract 
law and customary law are indeed near-cousins, and a study of either will 
help to understand the other. In the course of the analysis that follows, I shall 
have occasion to revisit from a somewhat different perspective some of the 
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questions already discussed, particularly that of knowing how to determine 
when patterns of interaction can properly be said to have created an obliga- 
tion to persist in them. 

In keeping with the general objective just outlined we shall be concerned 
here with contract as a source of social order, as one means for establishing 
“stable interactional expectancies.” As it is used in the heading for this section, 
the term “contract law,” therefore, refers primarily, not to the law of or about 
contracts, but to the “law” a contract itself brings into existence. This employ- 
ment of the word “law” represents, of course, a considerable departure from 
the conventions we ordinarily follow in using the term. 

Our reluctance to apply the word “law” to the obligation created by a 
contract is, however, in many ways an anomaly. In enforcing contracts courts 
purport to derive the legal rights and duties of the litigants from the terms 
of their agreement, much as if a statute were being applied. The Romans did 
not hesitate, at least in certain contexts, to apply the word lex to contractual 
provisions, and the Latin word seems indeed to have taken its origin in a 
contractual context. Today international lawyers list treaties as the prime 
source of their kind of law. Though the term “customary law” has been 
regarded by some legal theorists as an abuse of language, today most writers 
seem to have overcome any qualms about that expression; the acceptance of 
“customary law” and the rejection of “contractual law” are all the more 
remarkable since if what is associated with “law” is something like an explicit 
legislative process, the contract comes much closer to fitting that model than 
do the silent processes through which customary law comes into being. Finally, 
as proof that lawyers do not reject the expression “law of the contract” because 
it conflicts with any basic demand of legal logic, I cite their readiness to 
accept the thought contained in the expression, provided it comes decently 
clothed in paraphrase. Thus, I doubt if any lawyer would be deeply perplexed 
(though he might be slightly intrigued) by the statement contained in Article 
1134 of the French Civil Code that a contract “serves as law” between the 
parties. (“Les conventions légalment formées tiennent lieu de loi à ceux qui 
les ont faites.”’) 

If we permit ourselves to think of “contract law” as the “law” that the 
parties themselves bring into existence by their agreement, the transition from 
customary law to contract law becomes a very easy one indeed. The difficulty 
then becomes, not that of subsuming the two kinds of law under one rubric, 
but of knowing how to draw a clear line of division between them. We may 
say of course (using the jargon I have inflicted on the reader here) that in the 
one case the relevant interactional expectancies are created by words; in the 
other, by actions. 
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But this is too simple a view of the matter. Where words are used, they 
have to be interpreted. When the contract falls within some general area of 
repetitive dealings, there will usually exist a body of “standard practice” in the 
light of which verbal ambiguities will be resolved. Here, in effect, inter- 
actional regularities in the world outside the contract are written into the 
contract in the process of interpretation. In commercial law generally it is 
often difficult to know whether to say that by entering a particular field of 
practice the parties became subject to a governing body of customary law or to 
say that they have by tacit agreement incorporated standard practice into the 
terms of their contract. 

The meaning of a contract may not only be determined by the area of 
practice within which the contract falls, but by the interactions of the parties 
themselves after entering their agreement. If the performance of a contract 
takes place over a period of time, the parties will often evidence by their con- 
duct what courts sometimes call a “practical construction” of their agreement; 
this interpretation by deeds may have control over the meaning that would 
ordinarily be attributed to the words of the contract itself. If the discrepancy 
between the parties’ acts and the words of their agreement becomes too great 
to permit the courts to speak of a “practical construction,” they may hold that 
the contract has been tacitly modified or even rescinded by the manner in 
which the parties have conducted themselves toward one another since entering 
the agreement. 

Generally we may say that in the actual carrying out of a complex agree- 
ment between friendly parties, the written contract often furnishes a kind of 
framework for an ongoing relationship, rather than a precise definition of that 
relationship. For that definition we may have to look to a kind of two-party 
customary law implicit in the parties’ actions, rather than to the verbal 
formulations of the contract; if this is true of contracts that are eventually 
brought to court, it must be much more commonly so in situations where the 
parties make out without resort to litigation. 

If the words of a contract have to be interpreted in their interactional 
context, or in the light of the actions taken under them by the parties, the 
actions that bring customary law into existence also have to be interpreted 
sometimes almost as if they were words. This problem of interpretation is at 
once the most crucial and most neglected problem of customary law; in- 
trinsically difficult, it is made more so by inept theories about the nature of 
customary law, such as those explaining it as an expression of “the force of 
habit” that “prevails in the early history of the race.” 

The central problem of “interpretation” in customary law is that of know- 
ing when to read into an act, or a pattern of repetitive acts, an obligatory 
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sense like that which may attach to a promise explicitly spelled out in words. 
All are agreed that a person, a tribe, or a nation does not incur an obligation — 
“legal” or “moral” — simply because a repetitive pattern can be discerned in 
his or its actions. All would probably also agree that the actions which create 
customary law must be such as enter into interactions, though a complication 
ensues when we recall that under some circumstances inaction can take on 
the qualities of action, as when it becomes appropriate to call it “acquiescence” 
or “forbearance.” Beyond this we encounter almost a vacuum of ideas. 

Into this vacuum there is projected at least one articulate attempt at 
formulating a test. This is found in the doctrine of opinio necessitatis. Ac- 
cording to this principle (which still enjoys some esteem in international law) 
customary law arises out of repetitive actions when and only when such actions 
are motivated by a sense of obligation, in other words, when people behave 
as they do, not because they want to, or because they act unreflectively, but 
because they believe they have to act as they do. This seems a curiously inept 
solution. In clear cases of established customary law, it becomes a tautology; 
in situations where customary law is in the process of being born, it defaults. 

One might suggest that a better approach could be found in the principle 
contained in Section 90 of the American Law Institute’s Restatement of 
Contracts. As formulated to fit the problem at hand this principle would 
run along these (unfortunately somewhat complex) lines: Where by his 
actions toward B, A has (whatever his actual intentions may have been) 
given B reasonably to understand that he (A) will in the future in similar 
situations act in a similar manner, and B has, in some substantial way, 
prudently adjusted his affairs to the expectation that A will in the future act 
in accordance with this expectation, then A is bound to follow the pattern 
set by his past actions toward B. This creates an obligation by A to B. If the 
pattern of interaction followed by A and B then spreads through the relevant 
community, a rule of general customary law will have been created. This 
rule will normally become part of a larger system, which will involve a com- 
plex network of reciprocal expectations. Absorption of the new rule into the 
larger system will, of course, be facilitated by the fact that the interactions 
that gave rise to it took place within limits set by that system and derived a 
part of their meaning for the parties from the wider interactional context 
within which they occurred. 

The familiar phenomenon of the spread of customary law from one social 
context to another suggests a further distinction between customary law and 
contract law that deserves critical examination here. It may be said that a 
contract binds only the parties to it, while customary law normally extends its 
rules over a large and at times somewhat unclearly defined community. The 
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first observation is that while this spread of customary law is a common 
occurrence it is by no means inevitable. Something that can be called two- 
party customary law can and does exist; it is, again, only linguistic prejudice 
that makes us hesitant about this employment of the word “law.” 

Where customary law does in fact spread we must not be misled as to the 
process by which this extension takes place. It has sometimes been thought of 
as if it involved a kind of inarticulate expression of group will; the members 
of Group B perceive that the rules governing Group A would furnish an apt 
law for them; they therefore take over those rules by an act of tacit collective 
adoption. This kind of explanation abstracts from the interactional processes 
underlying customary law and ignores their ever-present communicative 
aspect. Take, for example, a practice in the field of international relations, 
that of offering a twenty-one-gun salute to visiting heads of state. By a process 
of imitation this practice seems now to have become fairly general among 
the nations. One may say loosely that its appeal lies in the appropriateness 
of a resounding boom of cannon as a way of signalizing the arrival of a 
distinguished visitor. But why twenty-one guns, instead of sixteen or twenty- 
five? It is apparent that once the pattern of twenty-one became familiar, 
any departure from it could generate misapprehension; spectators would 
spend their time, not in enjoying the grandeur of cannon roar, but in counting 
booms, attributing all sorts of meanings — intended and unintended — to any 
departure from the last allocation. Generally we may say that where A and B 
have become familiar with a practice obtaining between C and D, A is likely 
to adopt this pattern in his actions toward B, not simply or necessarily because 
it has any special aptness for their situation, but because he knows B will under- 
stand the meaning of his behavior and will know how to react to it. 

As for the proposition that a contract binds only those who made it, who 
actively and knowingly assented to its terms, a mere glance at modern contract- 
ing practice is sufficient to reveal how unreal and purely formal this proposition 
can become. Only a tiny fraction of the “contracts” signed today are actually 
negotiated or represent anything like an explicit accommodation of the parties’ 
respective interests. Even contracts drafted by lawyers, and in theory specially 
fitted to the parties’ situation, are apt to be full of traditional or “standard” 
clauses borrowed from other contracts and from general practice. These 
clauses are employed for a great variety of reasons —- because the lawyer is in 
a hurry, or because he knows from the precedents how courts will construe 
them, or because the interests at stake are insufficient to justify the fee that 
would be appropriate to a more careful, specially tailored phrasing. 

But the realities of contracting practice are much farther removed from 
the picture of a “meeting of minds” than is suggested by a mere reference to 
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standard clauses. In fact, the overwhelming majority of contracts are em- 
bodied in printed forms, prepared by one party to serve his interests and im- 
posed on the other on a take-it-or-leave-it basis. In recent years American 
courts in dealing with such contracts have increasingly exercised the right to 
strike out clauses they regard as oppressive or grossly unfair. This practice 
stands in contrast with that of the homeland of the common law, where the 
courts are much more conservative in this matter, being inclined generally to 
enforce the contract “as written,” that is, as printed from boiler plate. There 
is a certain irony in this, for from the time of Lord Coke the English courts 
have freely claimed the right to refuse enforcement to customary law deemed 
unreasonable and repugnant to the ordinary sense of fairness. If we were to 
search about in modern society for the nearest counterpart to the “repugnant” 
customary law of Coke’s time, we might well find it in the standardized, 
printed contract, drafted by one party and signed unread by the other. 

There remains for discussion one further distinction that can be made be- 
tween contract law and customary law. This lies in the notion that a contract 
comes into effect at once, or when the parties stipulate it shall, while custom 
becomes law only through a usage observed to have persisted over a con- 
siderable period. 

This is, again, too simple a view of the matter. The notion that 
customary law comes into effect gradually and only over a considerable 
period of time comes about, in part because of mistaken implications read into 
the word “customary,” and in part because it is true that normally it takes 
some time for reciprocal interactional expectancies to “jell? But there are 
circumstances in which customary law (or a phenomenon for which we have 
no other name) can develop almost overnight. As an authority in inter- 
national law has observed, 


A new rule of customary international law based on the practice of 
States can emerge very quickly, and even almost suddenly, if new circum- 
stances have arisen which imperatively call for regulation —- though the 
time-factor is never wholly irrelevant.14 


(The assertion sometimes encountered that to be accepted as law a custom 
must have existed “from time immemorial” is directed to a very special ques- 
tion, that is, When should custom be regarded as overriding provisions of 
the general law? This obviously can be something quite different from asking 
when custom should control an issue previously not regulated by law at all. 


14 Judge Fitzmaurice, quoted in Clive Parry, The Sources and Evidences of International 
Lew (1965), p. 60 n. 2. 
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The doctrine of opinio necessitatis probably originated in the same context, 
for it may make good sense to say that a man should not be held to have 
infringed at least some kinds of general law where he acted in the belief that 
a special or local customary law obligated him to conduct himself as he did.) 

As for the notion that a contract binds at once, and before any action has 
been taken under it, this is again a misleading simplification, especially when 
the matter is viewed historically. It is, of course, dangerous to attempt gener- 
alizations about the historical course of legal development in all societies. Never- 
theless, it is reasonably safe to say that the legal enforcement of contracts first 
emerges in two contexts. The first of these is that of the ritualistic promise, 
the promise accompanied by some traditional oath or the recital of a set 
verbal formula, for example. Here, indeed, the contract binds at once and 
without proof of any action under it. But the very formality of this process of 
“binding,” or the distrust implied by an insistence on it, has no doubt always 
inhibited its use, as it does today in the case of its modern counterparts. 

The second early legal manifestation of the contract principle involves the 
situation of the half-completed exchange. A delivers fish to B in return for B’s 
promise of a basket of vegetables. B keeps the fish but refuses to deliver the 
vegetables. Plainly there is nothing mysterious about the fact that in this 
situation legal redress became available at an early period in history. It should 
be noted, however, that the obligation enforced rests not on mere words, but 
primarily on the action (and inaction) that followed the words. 

It appears likely that in all legal systems the enforcement of the executory 
bilateral contract is a development that comes quite late. This is the situation 
where A and B agree on the exchange, let us say again, of fish for vegetables; 
when A comes to deliver the fish, B refuses his offering and repudiates the 
agreement. The recognition that A has a legal claim in this situation seems 
generally to have occurred contemporaneously with the development of some- 
thing like a market economy. But in such an environment there is likely to 
be action, at least in the sense of forbearance, in the very act of entering the 
contract. A, in seeking for a chance to trade his fish for vegetables, foregoes, 
when he strikes his bargain with B, the chance to enter a similar trade with 
C, D, or E. So here once again the agreement becomes enforceable because 
its words have been underscored, as it were, by reliance on them — in this 
case, by an inferred neglect of other opportunities once the contract in question 
had been concluded. 

Finally, it should be recalled that the promise of an outright gift retains 
to this day a somewhat uncertain legal status. There may exist cumbersome 
legal forms for making such promises enforceable, and the courts have some- 
times shown remarkable ingenuity in finding tacit elements of exchange in 
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what appears on its face as an expression of sheer generosity. In the United 
States there has emerged a doctrine (now known generally as the Section 
Ninety Principle) whereby the promise may become enforceable when the 
promisee has seriously and reasonably taken its anticipated performance into 
account in the arrangement of his own affairs. As I have previously suggested 
(supra, p. 20), this principle is not far removed from one that underlies cus- 
tomary law generally. 


Ill. THE INTERACTIONAL Founpations oF Enactrep Law 


EARLY IN THIS ESSAY I stated my intention to advance a thesis “more radical 
than a mere insistence that customary law is still of considerable importance 
in the world of today. I am going to argue that we cannot understand 
‘ordinary’ law (that is, officially declared or enacted law) unless we first ob- 
tain an understanding of what is called customary law.” The time has come 
to attempt some fulfillment of the commitment implied in this statement. 

In the pages that have gone before I have treated both customary law and 
contract law as interactional phenomena. I have viewed them as arising out 
of interaction and as serving to order and facilitate interaction. Can any- 
thing like this be asserted of enacted law, as typified, for example, by the 
statute? Can we regard enacted law itself as dependent on the development 
of “stable interactional expectancies” between lawgiver and subject? Does 
enacted law also serve the purpose of ordering and facilitating the interactions 
of citizens with one another? 

It cannot be said that there are no traces of ideas like these in the literature. 
What can be said is that it requires some diligence to find them. As for the 
general purpose of enacted law, the standard formula — in both jurisprudence 
and sociology — is to the effect that “law serves as an instrument of social 
control.” Sometimes this conception is coupled with the notion that the 
necessity for law arises entirely from man’s defective moral nature; if men 
could be counted on to act morally, law would be unnecessary. As for the way 
law is conceived to come into existence, it is by an exercise of authority and 
not from anything like an interplay of reciprocal expectancies. The law does 
not invite the citizen to interact with it; it acts upon him. 

Let us test the question whether enacted law serves to put in order and 
facilitate human interaction by inquiring how this conception applies to some 
actual branches of the law. First, consider the law embraced under the fol- 
lowing headings: contract, agency, marriage and divorce, property (both 
private and public), and the rules of court procedure. All of these vital 
branches of the law serve primarily to set the terms of men’s relations with 
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one another; they facilitate human interaction as traffic is facilitated by the 
laying out of roads and the installation of direction signs. To say that these 
branches of law would be unnecessary if men were more disposed to act 
morally is like saying that language could be dispensed with if only men were 
intelligent enough to communicate without it. The fact that the branches 
of law just listed include restraints as well as enabling provisions detracts in 
no sense from their facilitative quality; there is no more paradox here than 
there is in the proposition that highway traffic can be expedited by signs that 
read, “NO LEFT TURN,” “STOP, THEN ENTER.” 

An interactional theory of law can hardly claim acceptance, however, 
simply because it seems apt when applied to certain branches of the law, 
such as contracts, property, agency, and marital rights. The law of crimes, 
for example, presents a quite different test, for here an interactional view en- 
counters an environment much less congenial to its premises. There would, 
for example, be something ludicrous about explaining the rule against murder 
as being intended to facilitate human interaction by removing from men’s 
confrontations the fear that they may kill one another. Murder, we are likely 
to say, is prohibited because it is wrong, not because the threat of it can detract 
from the potential richness of man’s relations with his fellows. 

Viewed from a historical perspective, however, the matter assumes a 
very different aspect. Students of primitive society have seen the very incep- 
tion of the concept of law itself in limitations on the blood feud. A member 
of Family A kills a member of Family B. In a primitive society the natural 
response to this act is for the members of Family B to seek revenge against 
Family A. If no limits are set to this revenge, there may ensue a war to the 
death between the two families. There has, accordingly, grown up in many 
primitive societies a rule that blood revenge on the part of Family B must, in 
the case supposed, be limited to one killing, though the injured family is 
regarded as being entitled as of right to this degree of counterkill. A later 
development will normally prohibit blood revenge and require instead com- 
pensation in the form of “blood money” for the life of the man whose life was 
taken. Here, plainly, the law of murder serves to regulate interaction and, 
if you will, to facilitate interaction on a level more profitable for all con- 
cerned than killing and counterkilling. 

Today the law against murder appears on the surface to have become 
entirely divorced from its interactional origins; it is seen as projecting its 
imperative, “thou shalt not kill,” over the members of society generally and 
without regard to their interrelations. But what has in fact happened is that 
interactional issues that were once central have, as the result of legal and moral 
progress, been pushed to the periphery, where they remain as lively as ever. 
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The most obvious example is offered by the plea of self-defense; a man is still 
legally privileged to kill an aggressor if this is necessary to save his own life. 
But how shall we interpret “necessary” in this context? How far can we ex- 
pect a man to run some risk to his own life in order to avoid taking the life 
of another? Again, there is the question of reducing the degree of the offense 
when a man kills in “hot blood,” as when he comes upon another making 
love to his wife. Finally, there are the disputed issues of killing to prevent a 
felony or to stop a fleeing felon. In all these much-debated cases the rule 
against homicide may be modified, or punishment reduced, by a reference to 
the question, What can reasonably be expected of a man in these interactional 
situations? 

I trust it is clear that I am not advancing here the thesis that law, in its 
actual formulation and administration, always serves exclusively the purpose 
of ordering and facilitating human interaction. There are, certainly, some 
manifestations of law which cannot readily be forced into this frame of thought. 
Perhaps the most significant of these lies in that portion of the criminal law 
relating to what have been called “crimes without victims.” Included here 
are laws forbidding the sale of intoxicants and contraceptive devices, the use 
of marijuana, homosexual practices, prostitution, and gambling. Assuming 
that those involved are of sound mind, and that there is no deception — 
the roulette wheel has not been rigged, for example — these laws, far from 
facilitating interaction, have as their purpose preventing forms of interaction 
desired by the participants and not directly designed, at least, to injure others. 

It is no accident, I think, that it is in this area — the area precisely where 
legal restraint appears most unequivocally as an “instrument of social control” — 
that the grossest failures of law have everywhere occurred. It is an area 
characterized by corruption, selective and sporadic enforcement, blackmail, 
and the open tolerance of illegality. There is no need to argue here that this 
body of law requires critical reexamination. The problem is to know by what 
guiding principle to direct that reexamination. 

We should begin by asking ourselves why the law fails so notably in this 
general area of “crimes without victims.” The usual answer is that you cannot 
enforce morality by law. But this is not so. Keeping promises may be a moral 
obligation, yet the law can and does successfully force people to keep their 
promises. Not only that, but the legal enforcement of promises, far from 
weakening the moral sense of obligation, tends to strengthen it. Suppose, 
for example, a situation where men associated in some business enterprise are 
discussing whether they ought to perform a disadvantageous contract. Those 
who believe they are morally bound to do so are in a position to remind their 
less principled associates that if the contract is broken they will all be brought 
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to court and will subject themselves, not only to the cost, but also to the 
opprobrium of an adverse judgment. There are areas of human concern, then, 
where the cliché that you can’t make men act morally by law does not hold. 
These are, I believe, precisely the areas where the law’s sanctions reinforce 
interactional expectancies and facilitate a respect for them. 

In dealing with primitive systems a distinction is sometimes taken between 
wrongs and sins.15 A wrong is an act that inflicts a palpable damage on the 
fabric of social relations; a sin is thought to work a more diffuse harm by 
spreading a kind of corruption. Typically in primitive societies wrongs and 
sins are dealt with by different standards and different procedures, formalized 
“due process” being not uncommonly relaxed in the case of sins. While I 
would not recommend a resort to sorcery or ostracism as a way of dealing 
with modern sins, I think we might profitably borrow from primitive society 
some of the wisdom displayed in the basic distinction between wrongs and 
sins. Perhaps we might also add to that wisdom the insight that the best way 
for the law to deal with at least some modern sins is to leave them alone. 

In this discussion of “the interactional foundations of enacted law” I 
have so far been chiefly concerned with the question whether enacted law 
can properly be regarded as putting in order and facilitating human inter- 
action. It is time now to turn to what may seem the more basic question: 
Does enacted law itself depend for its existence on the development of “stable 
interactional expectancies” between lawgiver and subject? 

To answer this question in the affirmative, as I shall here, is to run counter 
to an assumption now generally accepted in jurisprudence and sociology, the 
assumption, namely, that the essential characteristic of law lies simply in the 
fact that it is an exercise of authority. But we must ask, authority to do what? 
Many men enjoy authority without being empowered to make law. Both 
an army colonel and the director of a government printing office have “author- 
ity” in that they are thought of as rightfully exercising a control over those 
committed to their direction. They are not, however, considered to make 
law. How, then, do we distinguish between the functions performed by, 
let us say, a boss and those performed by a lawgiver? These two figures 
plainly represent distinct kinds of “social control.” But how do we define the 
difference between them? 

An ancient answer to this question — rather lost from view in contem- 
porary discussions — is that the basic characteristic of law lies in its generality. 
Law lays down general rules. Managerial direction may proceed by specific 
orders: “Here, do this,” “A, change places with B,” or “Report tomorrow 


15 E.g., Henry Maine, Ancient Law, 10th ed. (1884), pp. 359-361. 
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at eight-thirty.” The difficulty here is that managerial direction also often 
proceeds by general rules or “standing orders.” Would a managerial director 
so gifted with foresight and a capacity for apt phrasing that he never had oc- 
casion to issue anything but general orders become by that token a lawgiver? 

To perceive the distinction between the office of boss and that of lawgiver 
we have to go behind the quality of generality and ask why it has been 
thought that law must take the form of general rules. The answer is a relatively 
simple one: The law does not tell a man what he should do to accomplish 
specific ends set by the lawgiver; it furnishes him with base lines against which 
to organize his life with his fellows. A transgression of these base lines may 
entail serious consequences for the citizen —- he may be hanged for it — but 
the establishment of the base lines is not an exercise in managerial direction. - 
Law provides a framework for the citizen within which to live his own life, 
though, to be sure, there are circumstances under which that framework can 
seem so uncomfortably lax or so perversely constrictive that its human object 
may believe that straightforward managerial direction would be preferable. 

If we accept the view that the central purpose of law is to furnish base 
lines for human interaction, it then becomes apparent why the existence of 
enacted law as an effectively functioning system depends upon the establish- 
ment of stable interactional expectancies between lawgiver and subject. On the 
one hand, the lawgiver must be able to anticipate that the citizenry as a whole 
will accept as law and generally observe the body of rules he has promulgated. 
On the other hand, the legal subject must be able to anticipate that govern- 
ment will itself abide by its own declared rules when it comes to judge his 
actions, as in deciding, for example, whether he has committed a crime or 
claims property under a valid deed. A gross failure in the realization of either 
of these anticipations —- of government toward citizen and of citizen toward 
government — can have the result that the most carefully drafted code will 
fail to become a functioning system of law. 

It is a curious fact of history that although the older books are full of dis- 
cussions of the principle that law implies general rules, there is almost no 
explicit recognition that the enactment of general rules becomes meaningless if 
government considers itself free to disregard them whenever it suits its con- 
venience. Perhaps there is here illustrated a phenomenon already discussed,1® 
that the anticipations which most firmly direct our actions toward others are 
often precisely those that do not rise to consciousness. Such anticipations are 
like the rules of grammar that we observe in practice without having occasion 
to articulate them until they have been conspicuously violated. Perhaps there 


16 Supra, p. 9. 
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is also operative here a confusion arising from the fact that we realize that 
normally a lawgiver can change any one of his laws simply by repealing it and 
providing a quite different law for the governance of events thereafter hap- 
pening. It seems curious that the agency that can rewrite the whole book 
of laws should be held to respect the most insignificant of its enactments in 
judging events that occurred while it was still in effect. There is the paradox 
here, in Simmel’s words, of “interaction within an apparently one-sided and 
passive submission.”!7 Yet without that paradox the notion of enacted “law” 
would become empty and meaningless. 

What are the practical implications of the twin requirements that law 
be expressed in general rules and that government abide by its own rules in 
acting upon the citizen? The short answer is that these implications are 
subtle and complex, so much so that they cannot be adequately explored in 
the present context. Certainly there is no intention here to suggest that the 
ordinary citizen should go about with a code book in his hand ascertaining 
whether government is conforming to its own rules. Normally, and by and 
large, the citizen must of necessity accept on faith that his government is 
playing the game of law fairly. But precisely because this faith plays so im- 
portant a role in the functioning of a legal system, a single dramatic dis- 
appointment of it, or a less conspicuous but persistent disregard of legality 
over a whole branch of law, can undermine the moral foundations of a legal 
order, both for those subject to it and for those who administer it. 

In speaking here of the moral aspects of the problem, there is no inten- 
tion to imply that the preservation of legality does not make demands on the 
intellect as well as on good intentions. For example, a legislature passes a 
law authorizing the construction of a park in the city of Zenith. Does this 
enactment violate the principle that laws must be general in form? We may 
dismiss this problem as involving nothing more than a pun on the word “law,” 
but in other cases, since government normally exercises managerial and ad- 
ministrative functions as well as legislative ones, the problem can become 
more perplexing. Again, suppose the absurd situation of a government that 
has only one law in the books: “Do right and avoid evil.” Here the rule is 
“general” in a way that undermines legality more thoroughly than any number 
of “special” laws could do. These examples can only suggest some of the 
complexities that arise in the actual realization of the Rule of Law.18 When 
these complexities are taken into account the task of creating and administer- 


17 Op. cit. supra note 8, p. 186. 
18 ] have attempted to deal with these complexities in my book, The Morality of Law, 
rev. ed. (1969), esp. chs, II and V. 
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ing a legal system will be seen as a very different kind of enterprise than is 
suggested when it is described simply as an exercise of “authority” for the 
purpose of effecting “social control.” 

In the analysis now being concluded three distinct kinds of law have been 
passed in review: customary law, contract law, and enacted law. This list 
omits a fourth expression of law, namely, adjudicative law as exemplified in 
the Anglo-American “common law.” It is fashionable nowadays to consider 
the common law as being simply a form of enacted law, differing from 
statutory law only in its authorship, a statute being enacted by a legislature, 
a rule of common law being declared by a court. This view ignores the 
special qualities exemplified by the common law, qualities that once led men 
— with much justification — to speak of it as a form of customary law. For 
the common law, by virtue of its special way of making law case by case, 
projects its roots more deeply and intimately into human interaction than does 
statutory law — though, to be sure, in the country of its origin it seems to 
be losing the qualities that once distinguished it, perhaps because its judges 
have finally begun to conform their practice to the pattern legal theory has 
been ascribing to it for more than a century. 

If we view law as serving the purpose of putting in order and facilitating 
human interaction, it is apparent that the making of law involves the risk that 
we may be unable to foresee in advance the variety of interactional situations 
that may fall within the ambit of a preformulated rule. A statute that reveals 
itself as a patent misfit for situations of fact that later come to court — situa- 
tions plainly covered by the language of the statute, but obviously misunder- 
stood or not foreseen by the draftsman — such a law certainly has no special 
claim to praise simply because it is clear in meaning and announced in ad- 
vance. The virtue of the common law is that, proceeding case by case, it can 
fit and refit its prescriptions to the configurations of life as they reveal them- 
selves in litigation. What the common law lacks in the way of clear advance 
formulation, it may more than make up for by its capacity to reshape and 
reword its rules in the light of the actual situations that offer themselves for 
decision. 

The common law presents, then, a complex amalgam of lawmaking forms, 
intermixing explicit legislation with the tacit adjustments characteristic of 
customary law, sometimes expressing the best qualities of both systems, and, 
on rare occasions, displaying the worst qualities of both.19 


19 In my book, Anatomy of the Law (1968, paperback 1969), I have undertaken an 
analysis of the special virtues and defects of the common law system, pp. 84-112 (1968 
ed.), pp. 133-174 (1969 ed.). 
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IV. Interactions Berween Law AND Its SOCIAL CONTEXT 


Imp.icir In ALL that has gone before in this essay is the view that law and 
its social environment stand in a relation of reciprocal influence; any given 
form of law will not only act upon, but be influenced and shaped by, the 
established forms of interaction that constitute its social milieu. This means 
that for a given social context one form of law may be more appropriate than 
another, and that the attempt to force a form of law upon a social environ- 
ment uncongenial to it may miscarry with damaging results. 

This presents the problem of knowing how to define and distinguish 
the various kinds of “social contexts.” On this matter, the literature of soci- 
ology provides an uncomfortably extensive vocabulary of relevant terms: 
Gemeinschaft and Gesellschaft; organic and mechanical solidarity; social 
space; social distance; familistic, contractual, and compulsory relations; the 
folk-urban continuum; the primary group; and a host of related terms at- 
tempting to describe the varying textures, patterns and densities displayed 
by the social fabric.?° 

For present purposes I shall employ simply the notion of a spectrum 
or scale of relationships, running from intimacy, at the one end, to hostility, 
at the other, with a stopping place midway that can be described as the habitat 
of friendly strangers, between whom interactional expectancies remain largely 
open and unpatterned. As typifying the intimate relationship, I shall take 
the average American family, with no servants, young children in the home, 
household chores to be apportioned, and members who are on reasonably good 
terms with one another. At the other end of the spectrum, I have in mind, 
not two individuals who are enemies, but two hostile nations not under the 
control of a superior political power that might contain their tendencies toward 
overt hostile action. 

In attempting here to test the different forms of law against varying social 
contexts I shall begin with contractual law, by which, the reader will recall, I 
mean the “law” of the contract itself, not the state-made law of or about con- 
tracts. The reason for choosing contractual law as a starting point is that, 
in a sense, it stands halfway between customary law and enacted law, sharing 
some of the qualities of both. On the one hand, contractual law is like cus- 
tomary law in that its prescriptions are not imposed on the parties by some 
outside authority; they make their own law. On the other hand, contractual 


20 A useful summary of the ways in which sociologists have attempted to distinguish 
different forms of the social bond will be found in Ferdinand Tönnies, Community and 
Society (1957), pp. 12-29. 
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law resembles legislation in that it involves the explicit creation of verbalized 
rules for the governance of the parties’ relationship. 

If we start with the “intimate” end of the scale, it is apparent that con- 
tract is an instrument ill-suited to ordering the relations within a functioning 
family. We are apt to put this in affective terms, saying that people united 
by affection would have difficulty in negotiating with one another and that 
any attempt to do so might disturb the harmony of the home. But the problem 
also has what may be called an operational aspect; the allocation of household 
responsibilities is affected by shifting and unpredictable contingencies: some- 
one becomes ill, one of the children falls behind in his schoolwork, father has 
to be away on a trip, etc. No degree of contractual foresight would be equal 
to dealing in advance with all these permutations in the internal affairs of 
the family. 

It seems a safe guess that not many married couples have attempted to 
arrange their internal affairs by anything like an explicit contract. In the few 
reported cases in which judicial enforcement of such contracts has been sought, 
the courts have denied relief. One court observed that “judicial inquiry into 
matters of that character, between husband and wife, would be fraught with 
irreparable mischief.”?! Another court remarked that if the parties were 
able to enter binding contracts regulating their internal relations this would 
“open an endless field for controversy and bickering and would destroy the 
element of flexibility needed in making adjustments to new conditions . . . . ”?? 

If we move to the opposite end of the spectrum and consider contracts 
between parties standing in what I have called a social relation of hostility, 
a contractual regulation becomes, once again, not only difficult to negotiate, 
but also often an inept device for achieving the end sought. The simple way of 
explaining this is to say that hostile parties don’t trust one another, and mutual 
trust is essential for both the negotiation and the administration of a contract. 
But the problem, once again, has what may be called an operational aspect. 
The negotiation of a contract of any complexity will involve an intricate 
fitting together of diverse interests. This, in turn, means that in the course 
of negotiations — in the stand he takes for or against some demanded con- 
cession — each party is compelled to make some disclosure of the internal 
posture of his own interests. This disclosure may be disadvantageous to him, 
especially if negotiations fall through. Thus, suppose that in negotiations 


21 Miller v. Miller, 78 Iowa 177, 182, 42 N. W. 641, 642 (1889). 

22 Graham v. Graham, 33 Fed. Supp. 936, 938 (E. D. Mich. 1940). See generally, 
Foote, Levy and Sander, Cases and Materials on Family Law (1966), ch. 2, pt. II, pp. 
297-366; note, “Litigation between Husband and Wife,” Harvard Law Review, 79 (1966), 
pp. 1650-1665; McDowell, “Contracts in the Family,” Boston University Law Review, 45 
(1965), pp. 43-62. 
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looking toward a reduction in armaments between two hostile countries, 
Country A, to the surprise of Country B, seems quite ready to agree to a 
broad limitation on the production and use of Weapon X. Country B at once 
begins to ask itself such questions as, “Why is that? Are they aware of some 
limitation on the effectiveness of Weapon X we don’t know about? Or do 
they want us to give up producing Weapon X, which they fear, and divert 
our resources to Weapon Y, against which they perhaps have developed an 
adequate defense?’ This necessity for some disclosure in order to achieve a 
successful fitting together of the parties’ diverse interests is often inhibitive, 
not only in international relations, but in other fields as well, sometimes even 
in business deals. Perhaps the ultimate cure for it lies in the gradual and 
patient establishment of multiple ties of association between the parties, so 
that their social bond is not concentrated in one negotiation or one document. 
When that happens, however, the organizing principle of the parties’ rela- 
tionship is apt to cease to be contractual and become essentially one of 
customary law. 

I should like now to turn to the middle ground of the spectrum of social 
contexts, the area I have previously described as “the habitat of friendly 
strangers, between whom interactional expectancies remain largely open and 
unpatterned.” ‘This is precisely the area where contractual law is most at 
home and most effective; it is also here, without much doubt, that the very 
notion of explicit contracting was first conceived. 

We are prone to suppose that as we move away from relations of intimacy 
our freedom of expression and action becomes progressively restricted; ‘with 
strangers we are “ll at ease”; it is only with close friends that we are free to 
say what we think and declare what we would like to have. But in fact, in 
dealing with intimates we are, often quite without knowing it, restrained by 
a host of unarticulated expectations — compelled, as it were, to act out roles 
tacitly assigned to us in previous encounters. As Simmel points out, it is often 
precisely the stranger who receives “the most surprising openness — con- 
fidences which would be carefully withheld from a more closely related per- 
son.”23 It is this “openness” of the relations between strangers that facilitates 
negotiation in a manner that would be impossible (and probably inadvisable) 
within an intimate group like the family. 

All over the world the intimacies of the extended family, the tribe, and 
the country village have proved an obstacle to the establishment of dealings 
on a straightforward commercial basis. It is hard, for example, to hold a 
relative or a close friend to prompt payment of his account. Mair reports a 


23 Op. cit. supra note 8, p. 404. 
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general anthropological observation that the “pressures to give easy credit on 
a man setting up a store in his own village are apt to be so great that he cannot 
make a success of his business.”24 An enterprising American Indian tribe 
in the state of Washington is said to have encountered a similar frustration in 
attempting to engage in business enterprises on the Reservation.25 Perhaps 
the most interesting observation of this sort is contained in The Irish Country- 
man, by Conrad Arensberg. According to Arensberg the practice in rural 
Ireland is for the customer of the local shopkeeper virtually, never to pay off 
his account in full; indeed this is something he would do only in a fit of anger. 
The standing unpaid account, reduced from time to time by partial payments, 
is regarded as symbolizing a bond of mutual trust — the customer gives his 
patronage, the shopkeeper extends his credit.26 Many Americans have ob- 
served a similar phenomenon: when one makes a purchase at the local store 
and instead of charging it, as he usually does, offers to pay cash, this may 
be resented by the storekeeper. When one considers how common this ten- 
dency is to shy away from a purely impersonal businesslike relationship, it 
is no wonder that the pioneering merchants and traders seem everywhere to 
have been “outsiders” — the Jews in Europe, the Parsees in India, the Indians 
and Lebanese in Africa, the Chinese in the Pacific, and perhaps one could 
say, in the early days, the Yankees in North America. As some of the items 
on this list suggest, it might even appear that a difference in religion may at 
times facilitate the achievement of the kind of social distance essential for 
purely contractual relations. 

It might be worth remarking here that sometimes the very success of a 
contractual relation has the effect of supplanting it by something akin to a 
two-party customary law. Those who renew contracts year after year, and 
who thus become “intimates,” are likely to have increasing difficulty in pre- 
serving an atmosphere of open negotiation; they become prisoners of the 
expectations created by past practice. This is, of course, especially likely to 
occur where a situation has developed in which it is not easy for the parties 
to find alternative sources for filling their needs, a situation approaching that 
of “bilateral monopoly.”27 


24 Lucy Mair, An Introduction to Social Anthropology (1965), p. 181. 

25 A study by Colson reported in Max Gluckman, Politics, Law, and Ritual in Tribal 
Society (1965), pp. 296-299. 

28 Conrad Arensberg, The Irish Countryman (1968), pp. 155-162. 

27 The thesis of the study by Friedman, Contract in America (1965), might be stated 
as the tendency of contractual relations to convert themselves into something like cus- 
tomary law. However, Friedman’s study does not, in my opinion, take sufficient account 
of the special qualities of the economic background of the phenomena studied; it should 
definitely have been called Contract in Wisconsin, not Contract in America. Another 
valuable study is Stewart Macaulay, “Non-Contractual Relations in Business: A Pre- 
liminary Study,” American Sociological Review, 28 (1963), pp. 55-67. 
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So much for the interactions between contractual Jaw and its social context. 
Turning now to customary law, the first observation is that this form of law 
is at home completely across the spectrum of social contexts, from the most 
intimate to those of open hostility. That the family cannot easily organize 
itself by a process of explicit bargaining does not mean there will not 
grow up within it reciprocal expectancies of the sort that, on a more formal 
level, would be called “customary law.” Indeed, the family could not func- 
tion without these tacit guidelines to interaction; if every interaction had to 
be oriented afresh and ad hoc, no group like the family could succeed in the 
discharge of its shared tasks. At the midrange, it should be observed that the 
most active and conspicuous development of customary law in modern times 
lies precisely in the field of commercial dealings. Finally, while enemies may 
have difficulty in bargaining with words, they can, and often do, profitably 
half-bargain with deeds. Paradoxically the tacit restraints of customary law 
between enemies are more likely to develop during active warfare than during 
a hostile stalemate of relations; fighting one another is itself in this sense a 
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“social” relation since it involves communication. 

That customary law is, as I have expressed it, “at home” across the entire 
spectrum of social contexts does not mean that it retains the same qualities 
wherever it appears. On the contrary, it can change drastically in nature as 
it moves from one end of the spectrum to the other. At the terminal point 
of intimacy customary law has to do, not primarily with prescribed acts and 
performances, but with roles and functions. The internal operations of a 
family, kinship group, or even tribe, may demand, not simply formal com- 
pliance with rules, but an allocation of authority, and a sense of trusteeship on 
the part of those who make decisions and give directions. In the middle area, 
typified by arm’s length commercial dealings, customary law abstracts from 
qualities and dispositions of the person and concentrates its attention on 
ascribing appropriate and clearly defined consequences to outward conduct. 
Finally, as we enter the area of hostile relations, a decided change in the 
general “flavor” of customary law takes place. Here the prime desideratum 
is to achieve — through acts, of course, not words — the clear communication 
of messages of a rather limited and negative import; accordingly there is a 
heavy concentration on symbolism and ritual. 

The influence of social context should be borne in mind, I suggest, in 
weighing against one another the sometimes conflicting views of anthropologists 
as to the nature of customary law. It is interesting in this connection to com- 
pare two works that have become classics: Malinowski, Crime and Custom 
in Savage Society (1926), and Gluckman, The Judicial Process Among the 
Barotse of Northern Rhodesia (1955, 2d ed. 1967). 
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Malinowski sees the central principle of customary law in a reciprocity 
of benefits conferred; he even suggests, in one incautious moment, that the 
sanction which insures compliance with the rules of customary law lies in a 
tacit threat that if a man does not make his contribution, others may withhold 
theirs. Though Gluckman is for the most part careful in limiting his generaliza- 
tions to the particular society he studied, he seems to see as a central concept 
of customary law generally that of “the reasonable man.” “The reasonable 
man,” for Gluckman, is the man who knows his station and its responsibilities 
and who responds aptly to the shifting demands of group life. Simplifying 
somewhat we may say that the central figure for Malinowski is essentially a 
trader, albeit one who trades on terms largely set by tradition rather than by 
negotiation. For Gluckman it is the conscientious tribesman. with a sense of 
trusteeship for the welfare of the group. 

When. we observe, however, the internal economic and kinship organiza- 
tions of the two societies studied, it becomes apparent why the two scholars 
should arrive at such divergent conceptions of the model of man implicit in 
customary law. Malinowski begins his account by observing that the human 
objects of his study, who live dispersed on different islands, are “keen on trade 
and exchange.” The first concrete situation he discusses involves two village 
communities on the same island at some distance from each other, the one 
being located on the coast, the other inland. Under a “standing arrangement” 
between the two, the coastal village regularly supplies the inland village with 
fish, receiving in return vegetables. The “trade” between the two is not, of 
course, the product of explicit bargaining, and indeed at times each of the 
villages will seek, not to give short measure, but to put the other to shame 
by outproducing it. 

Among Gluckman’s Barotse, on the other hand, economic production and 
consumption are organized largely on a kinship basis. The cases before the 
kuta studied by Gluckman were chiefly cases that might be described as in- 
volving the internal affairs of an extended family, though those affairs in- 
cluded some property disputes. Something of the range of the cases studied 
is suggested by sampling of the titles Gluckman assigns to them: “The Case 
of the Cross-Cousin Adultery,” “The Case of the Wife’s Granary,” “The Case 
of the Urinating Husband,” “The Case of the Headman’s Fishdams (or) the 
‘Dog-in-the-Manger’ Headman.” The atmosphere of the arguments and 
decisions, reported so vividly by Gluckman, reminds one of what might be 
expected in a court of domestic relations, mediating the tangled affairs of 
the family and, occasionally and reluctantly, exercising a power to put them 
straight by judicial fiat. 

The two systems of customary law studied by Malinowski and Gluckman 
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operated, it is plain, in quite different social contexts, though this does not 
mean that a Malinowski might not find elements of reciprocity or exchange 
among the Barotse, or that a Gluckman could not find apt occasion to apply 
the concept of “the reasonable man” among the Trobrianders. I would suggest 
generally that if we seek to discover constancies among the different systems 
of customary law we shall find them in the interactional processes by which 
those systems come into being, rather than in the specific product that emerges, 
which must of necessity reflect history and context. I would suggest 
further that if we look closely among the varying social contexts presented by 
our own society we shall find analogues of almost every phenomenon thought 
to characterize “primitive law.” 

Resuming our analysis of the effects of social context on the different 
forms of law, there remains for consideration enacted law as exemplified in 
a statute. At the outset it is apparent, I think, that the “home ground” of 
enacted law coincides largely with what we have already found most con- 
genial to the organizing principle of contract, that is, with the middle area on 
the spectrum of social contexts — the region populated by friendly strangers, 
whose relations with one another generally stand open in the sense of not 
being prestructured by bonds of kinship or the repulsions of a shared hostility. 

If enacted law and contractual law are alike in finding especially con- 
genial the midpoint on the spectrum of social contexts, they also share an 
ineptitude for attempting anything like an internal regulation of the family. 
If a contract of the parties themselves is too blunt an instrument for shaping 
the affairs of a family, the same thing could be said with added emphasis if 
any attempt were made to impose detailed state-made regulations on the 
intimate relations of marriage and parenthood.28 

Yet, as I have observed here, much of customary law serves — and often 
serves well — the function of putting in order the relations of kinsmen. What 
is the explanation for this special quality of the customary law of family af- 
fairs? I think it is to be found in the fact that customary law does not limit 
itself to requiring or prohibiting precisely defined acts, but may also designate 
roles and functions, and then, when the occasion arises, hold those discharging 
these roles and functions to an accounting for their performances. This con- 
ception does not conflict with the analysis of customary law presented at the 
beginning of this essay. Stable interactional expectancies can arise with refer- 
ence to roles and functions as well as to specific acts; a language of inter- 
action will contain not only a vocabulary of deeds but also a basic grammar 
that will organize deeds into meaningful patterns. 


28 I am not at this point, of course, referring to such problems as child abuse, com- 
pulsory education, and the like. 
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It is important to observe that the very qualities of enacted law that make 
it an inept instrument for regulating intimate relations are precisely those 
which lend to it a special capacity to put in order men’s interactions within 
the larger impersonal society. Within that wider context the basic necessity 
is to impose rules that will serve to set the limits men must observe in their 
interactions with one another, leaving them free within those limits to pursue 
their own goals. This in turn means that the law must deal with defined acts, 
not with dispositions of the will or attitudes of mind. The rule of law measures 
a man’s acts against the law, not the man himself against some ideal perceived 
as lying behind the law’s prescriptions, 

What is involved here may be expressed as a distinction between judging 
the person and judging the act.29 In the ordinary affairs of life these two 
forms of judgment are in constant interaction. We judge what a man is by 
the way he acts; we evaluate his acts as expressions of what he is. We know 
that a man sometimes has to act as he does “because that’s the sort of person 
he is”; we also know that over a lifetime a man, to some extent at least, makes 
himself the kind of person he is by a multitude of decisions as to how to act 
in specific situations. 

Primitive systems of law, including the common law of England in its 
early period, accept without qualms this commonsense view of the matter 
and show but little concern to preserve a distinction between the man and 
his act. The jury was originally selected from the immediate vicinage so 
that they might know the litigants personally and perhaps even be acquainted 
with the facts of the controversy itself. Included in the criminal law were 
what have been called “crimes of status” — the crime, for example, of “being 
a common scold.” 

All of this has, of course, changed drastically. In a criminal trial today 
personal acquaintances of the defendant would normally be excluded from the 
jury; evidence of past misconduct is inadmissible, and it is unthinkable that a 
witness, however well acquainted he might be with the defendant, would be 
allowed to tell the jury what kind of person he considers him to be.3° The 
task of the jury is to determine as best it can just what act or acts the de- 
fendant committed and then to measure those acts against the prescriptions 
of the law. 

This picture of a lean and sparing justice, deliberately averting its gaze 

29 [ have attempted to apply some of the implications of this distinction to the internal 
legal systems of voluntary associations in my article, “Two Principles of Human Associa- 
tion,” Nomos 11 (Voluntary Associations) (1969), 3-23, esp. pp. 17-19. 

30 J am not attempting to deal here, of course, with expert testimony concerning the 
sanity of the defendant. It might be suggested, however, that the modern legal uses of 


psychiatry present some difficult problems when viewed in the light of the person-act 
dichotomy. 
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from the man himself, becomes considerably clouded, however, when we con- 
sider what happens before and after the confrontation that takes place in 
open court. Before the case is brought to court the defendant has to be ar- 
rested, and it would certainly be a rare policeman who routinely—and without 
taking into account the nature and circumstances of the offense — arrested 
every person he believed to have committed a crime. Certainly in dealing 
with minor offenses the police officer uses, and is expected to use, “Judgment”; 
this judgment is inevitably affected by his perception of the kind of person 
the suspected party seems to be. When the case is brought to the prosecutor 
he in turn is influenced in some degree by similar considerations in deciding 
whether to prefer charges. If he has the case set for trial there will, in many 
routine cases, ensue a process that has come to be called “plea bargaining.” 
This is a procedure by which the prosecutor and the defense attorney will 
attempt, with court approval, to reach an agreement by which the defendant 
will plead guilty to a lesser charge than that asserted to be justified by those 
representing the state. The outcome of this process is inevitably affected by 
opinions about the basic dispositions of the defendant. If the case goes to trial 
and the accused is found guilty, the question of the appropriate sentence has 
to be decided. In deciding that question the judge will take into account what 
is known about the defendant himself, his past, and his probable future 
propensities. Similar considerations will, of course, determine the granting of 
parole or a pardon. When, finally, we consider that probably less than ten 
percent of the criminal charges filed ever come to trial, the emphasis placed 
in open court on the act, rather than the person of the defendant, will shrink 
in significance to the point where it may seem only a kind of symbolic tribute 
to the principle of judging the deed and not the man. 

This symbolism is, however, of vital importance. If it were ever completely 
lost from view the principle of legality, the rule of law, would become an 
empty sham. The apparent contradictions within the total processes of the 
criminal law are tolerable because it is generally perceived, at least by those 
directly concerned, that distinctive institutional roles are played by those who 
arrest, prosecute, defend, try, sentence, parole, release and pardon — all of 
these roles being directed toward the discharge of differing functions. Whether 
these distinctions are always perceived by the public or by the accused him- 
self is doubtful. There is, however, no question that any such elaborate divi- 
sion of function would be impossible within an intimate society; it presupposes 
large and impersonal processes. 

When we view the matter in this light it becomes apparent that in a com- 
plex modern society enacted law and the organizational principles implicit 
in customary law are not simply to be viewed as alternative ways of ordering 
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men’s interactions, but rather as often serving to supplement each other by a 
kind of natural division of labor. Generally we may say that enacted law will 
default in complex relations of interdependence that cannot be organized by 
set rules of duty and entitlement; these situations are by no means confined 
to such as we would call “intimate” in any affective sense.3! That they cannot 
be put in order by statutory enactment does not mean that they cannot, and 
do not in our own society, receive an effective ordering by silent processes 
which, manifested in a primitive society, would be called “customary law.” 

Much that is written today seems to assume that our larger society is 
enabled to function by a combination of the individual’s moral sense and 
social control through the threatened sanctions of state-made law. We need 
to remind ourselves that we constantly orient our actions toward one another 
by signposts that are set neither by “morals,” in any ordinary sense, nor by 
words in lawbooks. If this essay has served to rekindle some appreciation of 
this fact I shall be content. 


31 I have tried to show the inadequacies of formal legal rules and processes of adjudica- 
tion for dealing with “polycentric” problems in “Collective Bargaining and the Arbitrator,” 
Wisconsin Law Review, 3 (1963), 18-42,-and “Irrigation and Tyranny,” Stanford Law 
Review, 17 (1965), 1021-1042. 


A PROOF OF THE OBJECTIVITY 
OF MORALS 


Renford Bambrough 


It is well known that recent British philosophy, under the leadership of 
G. E. Moore and Ludwig Wittgenstein, has defended common sense and 
common language against what seems to many contemporary philosophers to 
be the paradoxes, the obscurities and the mystifications of earlier metaphysical 
philosophers. The spirit in which this work is carried on is well indicated by 
the titles of two of the most famous of Moore’s own papers: “A Defence of 
Common Sense” and “Proof of an External World.” It can be more fully 
but still briefly described by saying something about Moore’s defense of the 
commonsense belief that there are external material objects. His proof of an 
external world consists essentially in holding up his hands and saying, “Here 
are two hands; therefore there are at least two material objects.” He argues 
that no proposition that could plausibly be alleged as a reason in favor of 
doubting the truth of the proposition that I have two hands can possibly be 
more certainly true than that proposition itself. If a philosopher produces 
an argument against my claim to know that I have two hands, I can therefore 
be sure in advance that either at least one of the premises of his argument is 
false, or there is a mistake in the reasoning by which he purports to derive 
from his premises the conclusion that I do not know that I have two hands. 

Moore himself speaks largely in terms of knowledge and belief and truth 
and falsehood rather than of the language in which we make our common- 
sense claims and the language in which the skeptic or metaphysician attacks 
them, but his procedures, and still more the effects of his work, are similar to 
those of other and later philosophers who have treated the same topic in 
terms of adherence to or departure from common language. A so-called 
linguistic philosopher would say of the skeptic that he was using words in 
unusual senses, and that when he said that we do not know anything about 
the external world he was using the word “know” so differently from the way 
in which we ordinarily use it that his claim was not in conflict with the claim 
that we make when we say that we do know something about the external 
world. 

It is easy to see the kinship between Moore’s method and the linguistic 
method, so easy that many more recent writers have failed to see that Moore’s 
method is distinct from the linguistic method. Moore takes the words of the 
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skeptic literally, and shows that what he says is literally false. The linguistic 
philosopher recognizes that what the skeptic says is literally false, and goes on to 
conclude that the skeptic, who must be as well aware as we are that what he 
says is literally false, is not speaking literally. Both Moore and the linguistic 
philosopher maintain with all possible emphasis (Moore is famous for his 
emphasis) that we literally do know of some propositions about the external 
world that they are true; they both hold fast to common sense and common 
language. 

It is also well known that most contemporary British philosophers reject 
objectivist accounts of the nature of moral reasoning. The most famous 
and fashionable of contemporary British moral philosophers, while they 
differ substantially in the detail of their accounts of moral judgments and 
moral reasoning, agree in drawing a sharp contrast between moral reasoning 
on the one hand, and mathematical, logical, factual, and scientific reason- 
ing on the other hand. They sharply contrast fact with value. They attach 
great importance to Hume’s doctrine, or what they believe to have been 
Hume’s doctrine, that is never entails ought, that from no amount of factual 
evidence does any evaluative proposition logically follow; that no set of 
premises about what is the case, unless they are combined with at least one 
premise about what is good or what ought to be the case, can yield any con- 
clusion about what is good or what ought to be the case. While simple and 
extreme subjectivism is seldom explicitly defended nowadays, simple and ex- 
treme objectivism is almost never defended. Most of the fashionable doctrines, 
with the great stress that they lay on the emotive, prescriptive and imperative 
functions of moral propositions, lean so far towards the subjectivist end of 
the scale that they are sometimes, and naturally, lumped together under the 
title of “the new subjectivism.” We are repeatedly told that there are no 
moral truths, that there is no moral knowledge, that in morals and politics all 
that we can ultimately do is to commit ourselves, to declare where we stand, 
to try by persuasion and rhetoric to bring others to share our point of view. 

A speaker at the Cambridge Moral Sciences Club not many years ago 
began a paper on moral philosophy by saying that he would assume that we 
all agreed that all forms of objectivism must be rejected, and he was so used 
to swimming with a full tide that he was obviously and sincerely surprised, 
not to say slightly shocked, to find that there were some people present who 
would not allow him to take this agreement for granted. 

What is apparently not very well known is that there is a conflict between 
the fashionable allegiance to common sense and common language and the 
fashionable rejection of objectivism in moral philosophy. 

I have no doubt that the philosopher I have just referred to, and most of 
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those who agree with him about moral philosophy, would accept Moore’s 
argument, or something closely akin to it, as a conclusive argument in favor 
of the claim that we have knowledge of the external world. 

Most contemporary British philosophers accept Moore’s proof of an ex- 
ternal world. Most contemporary British philosophers reject the claim that 
we have moral knowledge. Therefore there are some contemporary British 
philosophers who both accept Moore’s proof of an external world and reject 
the claim that we have moral knowledge. The position of these philosophers 
is self-contradictory. If we can show by Moore’s argument that there is an 
external world, then we can show by parity of reasoning, by an exactly analo- 
gous argument, that we have moral knowledge, that there are some propo- 
sitions of morals which are certainly true, and which we know to be true. 

My proof that we have moral knowledge consists essentially in saying, 
“We know that this child, who is about to undergo what would otherwise be 
painful surgery, should be given an anesthetic before the operation. There- 
fore we know at least one moral proposition to be true.” I argue that no 
proposition that could plausibly be alleged as a reason in favor of doubting 
the truth of the proposition that the child should be given an anesthetic can 
possibly be more certainly true than that proposition itself. If a philosopher 
produces an argument against my claim to know that the child should be given 
an anesthetic, I can therefore be sure in advance that either at least one of 
the premises of his argument is false, or there is a mistake in the reasoning 
by which he purports to derive from his premises the conclusion that I do not 
know that the child should be given an anesthetic. 

When Moore proves that there is an external world he is defending a 
commonsense belief. When I prove that we have moral knowledge I am de- 
fending a commonsense belief. The contemporary philosophers who both 
accept Moore’s proof of an external world and reject the claim that we have 
moral knowledge defend common sense in one field and attack common sense 
in another field. They hold fast to common sense when they speak of our 
knowledge of the external world, and depart from common sense when they 
speak of morality. 

When they speak of our knowledge of the external world they not only 
do not give reasons for confining their respect for common sense to their treat- 
ment of that single topic but assume and imply that their respect for common 
sense is in general justified. When they go on to speak of morality they not 
only do not give reasons for abandoning the respect for common sense that 
they showed when they spoke of our knowledge of the external world, but 
assume and imply that they are still showing the same respect for common 
sense. But this is just what they are not doing. 
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The commonsense view is that we know that stealing is wrong, that 
promise keeping is right, that unselfishness is good, that cruelty is bad. Com- 
mon language uses in moral contexts the whole range of expressions that it 
also uses in nonmoral contexts when it is concerned with knowledge and 
ignorance, truth and falsehood, reason and unreason, questions and answers. 
We speak as naturally of a child’s not knowing the difference between right 
and wrong as we do of his not knowing the difference between right and left. 
We say that we do not know what to do as naturally as we say that we do 
not know what is the case. We say that a man’s moral views are unreasonable 
as naturally as we say that his views on a matter of fact are unreasonable. In 
moral contexts, just as naturally as in nonmoral contexts, we speak of thinking, 
wondering, asking; of beliefs, opinions, convictions, arguments, conclusions; 
of dilemmas, problems, solutions; of perplexity, confusion, consistency and in- 
consistency, of errors and mistakes, of teaching, learning, training, showing, 
proving, finding out, understanding, realizing, recognizing and coming to see. 

I am not now saying that we are right to speak of all these things as 
naturally in one type of context as in another, though that is what I do in 
fact believe. Still less am I saying that the fact that we speak in a particular 
way is itself a sufficient justification for speaking in that particular way. What 
I am saying now is that a philosopher who defends common sense when he 
is talking about our knowledge of the external world must either defend com- 
mon sense when he talks about morality (that is to say, he must admit that 
we have moral knowledge) or give us reasons why in the one case common 
sense is to be defended, while in the other case it is not to be defended. If he 
does neither of these things we shall be entitled to accuse him of inconsistency. 

I do accuse such philosophers of inconsistency. 

Moore did not expect the skeptic of the senses to be satisfied with his proof 
of an external world, and I do not expect the moral skeptic to be satisfied 
with my proof of the objectivity of morals. Even somebody who is not a 
skeptic of the senses may be dissatisfied with Moore’s proof, and even some- 
body who is not a moral skeptic may be dissatisfied with my proof. In fact, 
somebody who regards either proof as a strictly valid and conclusive argument 
for its conclusion may nevertheless be dissatisfied with the proof. He may 
reasonably wish to be given not only a conclusive demonstration of the truth 
of the conclusion, but also a detailed answer to the most popular or plausible 
arguments against the conclusion. 

Those who reject the commonsense account of moral knowledge, like those 
who reject the commonsense account of our knowledge of the external world, 
do of course offer arguments in favor of their rejection. In both cases those 
who reject the commonsense account offer very much the same arguments 
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whether they recognize or fail to recognize that the account they are rejecting 
is in fact the commonsense account. If we now look at the arguments that 
can be offered against the commonsense account of moral knowledge we shall 
be able to see whether they are sufficiently similar to the arguments that can 
be offered against the commonsense account of our knowledge of the external 
world to enable us to sustain our charge of inconsistency against a philosopher 
who attacks common sense in one field and defends it in the other. (We may 
note in passing that many philosophers in the past have committed the con- 
verse form of the same prima facie inconsistency: they have rejected the 
commonsense account of our knowledge of the external world but have ac- 
cepted the commonsense account of moral knowledge.) 

It will be impossible in a small space to give a full treatment of any one 
argument, and it will also be impossible to refer to all the arguments that 
have been offered by moral philosophers who are consciously or unconsciously 
in conflict with common sense. I shall refer briefly to the most familiar and 
most plausible arguments, and I shall give to each of them the outline of 
what I believe to be an adequate answer in defense of the commonsense 
account. 

“Moral disagreement is more widespread, more radical and more per- 
sistent than disagreement about matters of fact.” 

I have two main comments to make on this suggestion: the first is that it 
is almost certainly untrue, and the second is that it is quite certainly irrelevant. 

The objection loses much of its plausibility as soon as we insist on com- 
paring the comparable. We are usually invited to contrast our admirably 
close agreement that there is a glass of water on the table with the depth, 
vigor and tenacity of our disagreements about capital punishment, abortion, 
birth control and nuclear disarmament. But this is a game that may be played 
by two or more players. A sufficient reply in kind is to contrast our general 
agreement that this child should have an anesthetic with the strength and 
warmth of the disagreements between cosmologists and radio astronomers 
about the interpretation of certain radio-astronomical observations. If the 
moral skeptic then reminds us of Christian Science we can offer him in ex- 
change the Flat Earth Society. 

But this is a side issue. Even if it is true that moral disagreement is more 
acute and more persistent than other forms of disagreement, it does not fol- 
low that moral knowledge is impossible. However long and violent a dispute 
may be, and however few or many heads may be counted on this side or on 
that, it remains possible that one party to the dispute is right and the others 
wrong. Galileo was right when he contradicted the cardinals; and so was 
Wilberforce when he rebuked the slaveowners. 
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There is a more direct and decisive way of showing the irrelevance of the 
argument from persistent disagreement. The question of whether a given type 
of inquiry is objective is the question whether it is logically capable of reach- 
ing knowledge, and is therefore an a priori, logical question. The question of 
how much agreement or disagreement there is between those who actually 
engage in that inquiry is a question of psychological or sociological fact. It 
follows that the question about the actual extent of agreement or disagree- 
ment has no bearing on the question of the objectivity of the inquiry. If this 
were not so, the objectivity of every inquiry might wax and wane through 
the centuries as men become more or less disputatious or more or less proficient 
in the arts of persuasion. 

“Our moral opinions are conditioned by our environment and upbringing.” 

It is under this heading that we are reminded of the variegated customs 
and beliefs of Hottentots, Eskimos, Polynesians and American Indians, which 
do indeed differ widely from one another and from our own. But this objection 
is really a special case of the general argument from disagreement, and it can 
be answered on the same lines. The beliefs of the Hottentots and the Poly- 
nesians about straightforwardly factual matters differ widely from our own, 
but that does not tempt us to say that science is subjective. 

It is true that most of those who are born and bred in the stately homes 
of England have a different outlook on life from that of the Welsh miner or 
the Highland crofter, but it is also true that all these classes of people differ 
widely in their factual beliefs, and not least in their factual beliefs about them- 
selves and one another. 

Let us consider some of the moral skeptic’s favorite examples, which are 
often presented as though they settled the issue beyond further argument. 

(1) Herodotus reports that within the Persian Empire there were some 
tribes that buried their dead and some that burned them. Each group thought 
that the other’s practice was barbarous. But (a) they agreed that respect must 
be shown to the dead; (b) they lived under very different climatic conditions; 
(c) we can now see that they were guilty of moral myopia in setting such store 
by what happened, for good or bad reasons, to be their own particular practice. 
Moral progress in this field has consisted in coming to recognize that burying- 
versus-burning is not an issue on which it is necessary for the whole of man- 
kind to have a single, fixed, universal standpoint, regardless of variations of 
conditions in time and place. 

(2) Some societies practice polygamous marriage. Others favor monog- 
amy. Here again there need be no absolute and unvarying rule. In societies 
where women heavily outnumber men, institutions may be appropriate which 
would be out of place in societies where the numbers of men and women are 
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roughly equal. The moralist who insists that monogamy is right, regardless of 
circumstances, is like the inhabitant of the Northern Hemisphere who insists 
that it is always and everywhere cold at Christmas, or the inhabitant of the 
Southern Hemisphere who cannot believe that it is ever or anywhere cold at 
Christmas. 

(3) Some societies do not disapprove of what we condemn as “stealing.” 
In such societies, anybody may take from anybody else’s house anything he 
may need or want. This case serves further to illustrate that circumstances 
objectively alter cases, that relativity is not only compatible with, but actually 
required by, the objective and rational determination of questions of right 
and wrong. I can maintain with all possible force that Bill Sykes is a rogue, 
and that prudence requires me to lock all my doors and windows against him, 
without being committed to holding that if an Eskimo takes whalemeat from 
the unlocked igloo of another Eskimo, then one of them is a knave and the 
other a fool. It is not that we disapprove of stealing and that the Eskimos do 
not, but that their circumstances differ so much from ours as to call for new 
consideration and a different judgment, which may be that in their situation 
stealing is innocent, or that in their situation there is no private property and 
therefore no possibility of stealing at all. 

(4) Some tribes leave their elderly and useless members to die in the 
forest. Others, including our own, provide old-age pensions and geriatric 
hospitals. But we should have to reconsider our arrangements if we found 
that the care of the aged involved for us the consequences that it might in- 
volve for a nomadic and pastoral people: general starvation because the 
old could not keep pace with the necessary movement to new pastures; chil- 
dren and domestic animals a prey to wild beasts; a life burdensome to all and 
destined to end with the early extinction of the tribe. 

“When I say that something is good or bad or right or wrong I commit 
myself, and reveal something of my attitudes and feelings.” 

This is quite true, but it is equally and analogously true that when I say 
that something is true or false, or even that something is red or round, I also 
commit myself and reveal something of my beliefs. Some emotivist and im- 
perativist philosophers have sometimes failed to draw a clear enough distinction 
between what is said or meant by a particular form of expression and what is 
implied or suggested by it, and even those who have distinguished clearly and 
correctly between meaning and implication in the case of moral propositions 
have often failed to see that exactly the same distinction can be drawn in the 
case of nonmoral propositions. If I say “this is good” and then add “but I do 
not approve of it,” I certainly behave oddly enough to owe you an explanation, 
but I behave equally oddly and owe you a comparable explanation if I say 
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“that is true, but I don’t believe it.” If it is held that I contradict myself in 
the first case, it must be allowed that I contradict myself in the second case. 
If it is claimed that I do not contradict myself in the second case, then it must 
be allowed that I do not contradict myself in the first case. If this point can 
be used as an argument against the objectivity of morals, then it can also be 
used as an argument against the objectivity of science, logic, and of every 
other branch of inquiry. 

The parallel between approve and believe and between good and true is 
so close that it provides a useful test of the paradoxes of subjectivism and 
emotivism. The emotivist puts the cart before the horse in trying to explain 
goodness in terms of approval, just as he would if he tried to explain truth in 
terms of belief. Belief cannot be explained without introducing the notion of 
truth, and approval cannot be explained without introducing the notion of 
goodness. To believe is (roughly) to hold to be true, and to approve is (equally 
roughly) to hold to be good. Hence it is as unsatisfactory to try to reduce 
goodness to approval, or to approval plus some other component, as it would 
be to try to reduce truth to belief, or to belief plus some other component. 

If we are to give a correct account of the logical character of morality we 
must preserve the distinction between appearance and reality, between seeming 
and really being, that we clearly and admittedly have to preserve if we are 
to give a correct accounting of truth and belief. Just as we do and must hope 
that what we believe (what seems to us to be true) is and will be in fact true, 
so we must hope that what we approve (what seems to us to be good) is and 
will be in fact good. 

I can say of another, “He thinks it is raining, but it is not,” and of myself, 
“T thought it was raining, but it was not.” I can also say of another, “He 
thinks it is good, but it is not,” and of myself, “I thought it was good, but it 
was not.” 

“After every circumstance, every relation is known, the understanding has 
no further room to operate, nor any object on which it could employ itself.” 

This sentence from the first Appendix to Hume’s Enquiry Concerning the 
Principles of Morals is the moral skeptic’s favorite quotation, and he uses it 
for several purposes, including some that are alien to Hume’s intentions. 
Sometimes it is no more than a flourish added to the argument from disagree- 
ment. Sometimes it is used in support of the claim that there comes a point 
in every moral dispute when further reasoning is not so much ineffective as 
impossible in. principle. In either case the answer is once again a firm tu 
quoque. In any sense in which it is true that there may or must come a 
point in moral inquiry beyond which no further reasoning is possible, it is in 
that same sense equally true that there may or must be a point in any inquiry 
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at which the reasoning has to stop, Nothing can be proved to man who will 
accept nothing that has not been proved. Moore recognizes that his proof 
of an external world uses premises which have not themselves been proved. 
Not even in pure mathematics, that paradigm of strict security of reasoning, 
can we force a man to accept our premises or our modes of inference; and 
therefore we cannot force him to accept our conclusions. Once again the 
moral skeptic counts as a reason for doubting the objectivity of morals a feature 
of moral inquiry which is exactly paralleled in other departments of inquiry 
where he does not count it as a reason for skepticism. If he is to be consistent, 
he must either withdraw his argument against the objectivity of morals or 
subscribe also to an analogous argument against the objectivity of mathe- 
matics, physics, history, and every other branch of inquiry. 

But of course such an argument gives no support to a skeptical conclusion 
about any of these inquiries. However conclusive a mode of reasoning may be, 
and however accurately we may use it, it always remains possible that we shall 
fail to convince a man who disagrees with us. There may come a point in 
a moral dispute when it is wiser to agree to differ than to persist with fruitless 
efforts to convince an opponent. But this by itself is no more a reason for 
doubting the truth of our premises and the validity of our arguments than 
the teacher’s failure to convince a pupil of the validity of a proof of Pythagoras’s 
theorem is a reason for doubting the validity of the proof and the truth of 
the theorem. It is notorious that even an expert physicist may fail to convince a 
member of the Flat Earth Society that the earth is not flat, but we nevertheless 
know that the earth is not flat. Lewis Carroll’s tortoise ingeniously resisted 
the best efforts of Achilles to convince him of the validity of a simple deductive 
argument, but of course the argument zs valid. 

“A dispute which is purely moral is inconclusive in principle. The spe- 
cifically moral element in moral disputes is one which cannot be resolved by 
investigation and reflection.” 

This objection brings into the open an assumption that is made at least 
implicitly by most of those who use Hume’s remark as a subjective weapon: 
the assumption that whatever is a logical or factual dispute, or a mixture of 
logical and factual disputes, is necessarily not a moral dispute; that nothing is 
a moral dispute unless it is purely moral in the sense that it is a dispute between 
parties who agree on all the relevant factual and logical questions. But the 
purely moral dispute envisaged by this assumption is a pure fiction. The search 
for the “specifically moral element” in moral disputes is a wild-goose chase, 
and is the result of the initial confusion of supposing that no feature of moral 
reasoning is really a feature of moral reasoning, or is characteristic of moral 
reasoning, unless it is peculiar to moral reasoning. It is as if one insisted that 
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a ginger cake could be fully characterized, and could only be characterized, by 
saying that there is ginger in it. It is true that ginger is the peculiar ingredient 
of a ginger cake as contrasted with other cakes, but no cake can be made 
entirely of ginger, and the ingredients that are combined with ginger to make 
ginger cakes are the same as those that are combined with chocolate, lemon, 
orange or vanilla to make other kinds of cakes; and ginger itself, when com- 
bined with other ingredients and treated in other ways, goes into the making of 
ginger puddings, ginger biscuits and ginger beer. 

To the question “What is the place of reason in ethics?” why should we 
not answer: “The place of reason in ethics is exactly what it is in other in- 
quiries, to enable us to find out the relevant facts and to make our judgments 
mutually consistent, to expose factual errors and detect logical inconsistencies’? 
This might seem to imply that there are some moral judgments which will 
serve as starting points for any moral inquiry, and will not themselves be 
proved, as others may be proved by being derived from them or disproved by 
being shown to be incompatible with them, and also to imply that we cannot 
engage in moral argument with a man with whom we agree on no moral 
question. Insofar as these implications are correct they apply to all inquiry, 
and not only to moral inquiry; and they do not, when correctly construed, 
constitute any objection to the rationality and objectivity of morality or of any 
other mode of inquiry. They seem to make difficulties for moral objectivity 
only when they are associated with a picture of rationality which, though it 
has always been powerful in the minds of philosophers, can be shown to be 
an unacceptable caricature. 

I have criticized this picture elsewhere, and I shall be returning later in 
this article to some of its ill effects. Here it is necessary only to underline once 
again that the moral skeptic is partial and selective in his use of an argument 
of indefinitely wide scope: if it were true that a man must accept unprovable 
moral premises before I could prove to him that there is such a thing as moral 
knowledge it would equally be true that a man must accept an unprovable 
material object proposition before Moore could prove to him that there is 
an external world. Similarly, if a moral conclusion can be proved only to a 
man who accepts unprovable moral premises then a physical conclusion can 
be proved only to a man who accepts unprovable physical premises. 

“There are recognized methods for settling factual and logical disputes, 
but there are no recognized methods for settling moral disputes.” 

This is either false, or true but irrelevant, according to how it is understood. 
Too often those who make this complaint are arguing in a circle, since they 
will count nothing as a recognized method of argument unless it is a recognized 
method of logical or scientific argument. If we adopt this interpretation, then 


RENFORD BAMBROUGH 47 


it is true that there are no recognized methods of moral argument, but the lack 
of such methods does not affect the claim that morality is objective. One 
department of inquiry has not been shown to be no true department of inquiry 
when all that has been shown is that it cannot be carried on by exactly the 
methods that are appropriate to some other department of inquiry. We know 
without the help of the skeptic that morality is not identical with logic or 
science. 

But in its most straightforward sense the claim is simply false. There are 
recognized methods of moral argument. Whenever we say “How would you 
like it if somebody did this to you?” or “How would it be if we all acted like 
this?” we are arguing according to recognized and established methods, and are 
in fact appealing to the consistency requirement to which I have already 
referred. It is true that such appeals are often ineffective, but it is also true 
that well-founded logical or scientific arguments often fail to convince those to 
whom they are addressed. If the present objection is pursued beyond this point 
it turns into the argument from radical disagreement. 

Now the moral skeptic is even more inclined to exaggerate the amount of 
disagreement that there is about methods of moral argument than he is inclined 
to exaggerate the amount of disagreement in moral belief as such. One reason 
for this is that he concentrates his attention on the admittedly striking and 
important fact that there is an enormous amount of immoral conduct. But 
most of those who behave immorally appeal to the very same methods of moral 
argument as those who condemn their immoral conduct. Hitler broke many 
promises, but he did not explicitly hold that promise breaking as such and in 
general was justified. When others broke their promises to him he complained 
with the same force and in the same terms as those with whom he himself had 
failed to keep faith. And whenever he broke a promise he tried to justify his 
breach by claiming that other obligations overrode the duty to keep the 
promise. He did not simply deny that it was his duty to keep promises. He 
thus entered into the very process of argument by which it is possible to con- 
demn so many of his own actions. He was inconsistent in requiring of other 
nations and their leaders standards of conduct to which he himself did not 
conform, and in failing to produce convincing reasons for his own departures 
from the agreed standards, 

Here we may remember Bishop Butler’s remark that the true system of 
morality can be found by noticing “what all men put on the show of,” how- 
ever true it may be that not all men live up to their pretensions. 

The same point can be illustrated in British national politics. When the op- 
position complain against an alleged misdemeanor on the part of the govern- 
ment, they are often reminded that they themselves, when they were in office, 
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behaved in precisely the same way in closely analogous circumstances. They 
are then able to reply by pointing out that the then opposition complained 
violently in the House of Commons. In such cases both sides are proceeding 
by recognized methods of argument, and each side is convicted of inconsistency 
by appeal to those methods. 

“Objectivism leads to authoritarianism: who are we to be so downright 
about what is good and bad, right and wrong?” 

A good illustration of this complaint is found in Professor P. H. Nowell- 
Smith’s remark that “It is no accident that religious persecutions are the mo- 
nopoly of objective theorists.” This type of argument is radically misconceived; 
it consists in combination of several separate but equally serious confusions. 
In the first place we must notice that Nowell-Smith is here using a moral 
argument against objectivism. His objection depends on the moral proposition 
that religious persecution is morally wrong. I fully accept this moral proposi- 
tion, but I claim that it gives no support to Nowell-Smith’s attack on objectiv- 
ism. For this moral proposition, and indeed every other moral proposition, is 
logically independent of the objectivist account of the nature of moral inquiry, 
in the sense that it would not be self-contradictory to deny objectivism and 
approve of religious persecution, or to condemn religious persecution and 
accept objectivism. In general, every philosophical proposition about the 
logical character of a class of propositions is logically independent of the truth 
or falsehood of any proposition of that classs. This can be most decisively 
shown by pointing out that a philosophical proposition about the logical char- 
acter of any particular proposition is also about the logical character of the 
negation of that proposition, since every proposition has the same logical 
character as its negation. (The negation of a moral proposition is a moral 
proposition, the negation of an empirical proposition is an empirical proposi- 
tion, and so on.) It follows that if, as a matter of historical fact, “religious 
persecutions are the monopoly of objective theorists” this is not because the 
objective theory gives any logical ground for religious persecution, but because 
some objective theorists have made the very mistake of which I am now ac- 
cusing Nowell-Smith—the mistake of supposing that it does give some logical 
ground for religious persecution. 

This is in fact my second main objection to the argument from author- 
itarianism, that it not only depends on a moral proposition which is logically 
independent of objectivism, but also depends on a causal proposition which, 
like all other causal propositions, is logically independent of objectivism. It 
may be true that those who accept the objective theory are liable to argue 
mistakenly from it to the conclusion that religious persecution is justified. If 
this is so, while it is indeed not “an accident,” but a causal phenomenon which 
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can be scientifically or historically investigated and understood, it gives no 
ground of objection to the objective theory. 

The fear of authoritarianism which prompts Nowell-Smith’s complaint is 
also present in the minds of many of those who make the other objections that 
I have discussed. I shall return to this later, and show its importance for an 
understanding of the motives that lead to the rejection of the commonsense 
account of moral knowledge. But the objection involves a logical point of 
great importance, and I must say something about it here if I am to make 
quite clear why I reject Nowell-Smith’s complaint. 

When a philosopher defends the certainty and objectivity of a particular 
branch of knowledge, he naturally provides examples of propositions of the 
kind with which he is concerned, and says of them that he knows them to be 
true. This is what Moore was doing when he said that he had two hands, or 
that the earth had existed for many years past. Now it is also very natural that 
a rival philosopher who is able to show that a proposition which is used as such 
an example is not true, or is at least very doubtful, should feel that he has 
damaged the philosophical position of the philosopher who used the example. 
And yet this feeling is wholly unjustified. For the example can be doubted or 
refuted only by making use of that very mode of reasoning which the philoso- 
pher who used the example was defending. An example will make the point 
clearer. If I am defending our knowledge of the external world against a 
skeptic, I may pick up an object from the table and say, in Moore’s fashion, 
“I know that I have a pen in my hand.” The skeptic may be able to point out 
to me that the object in my hand is not a pen, but a propelling pencil. But 
if he takes this opportunity, then, far from weakening my philosophical posi- 
tion, he grants me my case, because although it is true that I have made a 
mistake in saying that I knew that I had a pen in my hand, the skeptic’s proof 
that I made that mistake is in itself sufficient to show that I was not mistaken 
in my claim that there can be knowledge of the external world. All that he 
succeeds in doing is to give me a better example than the one I had chosen for 
myself. 

Similarly, if I am defending the objectivity of morals, and I give an ex- 
ample of a moral proposition which I claim that I know to be true, and the 
moral skeptic is able to convince me that it is not true, or that it is doubtful, 
he can do this only by making use of the very mode of reasoning whose pos- 
sibility he seemed to be denying. As we have seen, this is how Nowell-Smith 
proceeds in his attack on objectivism: he makes use of a moral proposition. 
It is a recurrent feature of skeptical arguments that they rely on the very types 
of knowledge that they are meant to be attacking. When he reminds us of all 
the occasions when we were mistaken the skeptic fails to notice that he can 
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identify the occasions when we were mistaken only because we now know 
betier; that in fact the notion of being mistaken is necessarily connected with 
that of not being mistaken, and stands or falls with it. 

So far I have been defending a particular type of account of moral inquiry 
against a number of objections. I maintain that the account I have defended 
is the commonsense account, and that it can be defended against philosophical 
attacks in very much the same manner as that in which Moore’s commonsense 
account of our knowledge of the external world can be defended against phil- 
osophical attacks. At this point a new question arises. If I am right in claiming 
that my account is in accordance with common sense and common language, 
why has it been so vigorously attacked, and why in particular has it been 
attacked by philosophers who pride themselves on their fidelity to common 
sense and common language? I think we can find the key to the solution of 
this problem if we look further at Moore’s treatment of our knowledge of the 
external world and at the skeptical objections against which he defended it. 
This will lead us to a brief consideration of the general form of philosophical 
skepticism of which moral skepticism and skepticism about the external world 
are particular instances. 

After attending to Moore’s defense of common sense and his proof of an 
external world we may ask, “Why in that case do so many philosophers main- 
tain that common sense is mistaken, and that we do not in fact know anything 
about the external world?” The situation appears more puzzling still when we 
notice that Moore does not claim to be telling the skeptics anything that they 
do not already know. He propounds what has been called “Moore’s paradox,” 
that skeptical philosophers themselves know as well as Moore does that their 
conclusions are untrue. 

When this puzzlement becomes more articulate it may take a rather 
different form. We may say, “Surely Moore must be missing the point of the 
arguments of the skeptical philosophers. If they know as well as he does that 
we do have knowledge of the external world, then they cannot seriously mean 
to deny that we have knowledge of the external world. When they seem to deny 
what they and all of us very well know, they must really be doing something 
else, and we must not rest content with showing that what they say is false. 
Perhaps what they say is not what they mean.” And this is what some philos- 
ophers have said about skepticism and Moore’s answer to it. Professor John 
Wisdom has described Moore’s procedure as “legalistic.” While Moore is 
quite right in his arguments and in his conclusions, many of his readers remain 
dissatisfied, because they feel that his convincing disproof of the skeptical con- 
clusion needs to be supplemented by a fuller account of the sources and 
motives and effects of skepticism. 
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This is just what Wisdom, following a lead given by Wittgenstein, has 
undertaken to supply. The first hint was given in Wittgenstein’s Tractatus 
(“What the solipsist means is of course correct”), and it was extended and 
elaborated in the researches that have now been published as The Blue and 
Brown Books and Philosophical Investigations. The story is taken further still 
in Wisdom’s Other Minds and Philosophy and Psychoanalysis. In this paper 
it is neither necessary nor possible to give a full account of what has emerged 
from all these works. It will be sufficient if I can indicate in general terms how 
these inquiries bear on Moore’s treatment of our knowledge of the external 
world, and how they can help us with our original question about common 
sense and morality. 

We must ask, “What is the point that Moore is missing? If the skeptic, 
under the guise of doubting our claim to have knowledge of the external world, 
is really doing something else, what else is he really doing?” He is portraying the 
character of our knowledge of the external world by implicitly contrasting our 
knowledge of the external world with our knowledge of mathematics and our 
knowledge of our own minds. When he explicitly claims that we have no 
knowledge of the external world he is implicitly claiming that our knowledge 
of the external world is different in kind from these other forms of knowledge. 
He says that no proposition about the external world is certainly true: he 
means that no proposition about the external world has the same kind of 
certainty as some propositions about minds or some propositions of 
mathematics. 

In general: a metaphysical paradox is a portrait of the character of a kind 
of inquiry, executed by the technique of implicit comparison of one kind of 
inquiry with another. The skeptical philosopher notices that what ultimately 
confirms a proposition of a given type is a set of propositions of another type, 
i.e., a set of propositions from which the original proposition does not follow 
deductively. He expresses this insight by saying that we have no ultimate 
reasons for asserting the propositions, since the only available evidence does 
not and cannot logically guarantee the conclusion. He thus comes into conflict 
with the commonsense conviction that we do have knowledge of the kind in 
question, and also with other philosophers who defend this commonsense con- 
viction. They also make use of the paradox technique. Some of them agree 
with the skeptic that only deductive certainty will do, and are therefore led to 
claim that our ultimate evidence is deductively related to the conclusion, that 
the conclusion is equivalent to the evidence from which it is ultimately derived. 
The slogan of this party is that “The meaning of a statement is the method of 
its verification.” Others agree with the skeptic that the conclusion does not 
deductively follow from the premises, but deny that a deductive validation is 
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required. Their slogan is that “Every sort of statement has its own sort of 
logic.” 

Other metaphysicians avoid the risks and surrender the rewards of paradox, 
and follow the safer, slower road of direct comparison and contrast, of detailed, 
literal description of the similarities and differences between kinds of knowl- 
edge. And sometimes the landscape painters and the nature poets bandy words 
with those who prefer theodolites and photogrammetry. 

There is one peculiar feature of the skeptic’s procedure which underlines 
this account of the nature of metaphysical conflicts. When he is purporting to 
cast doubt on any one kind of knowledge, the skeptic must make use of other 
kinds of knowledge as his standards of comparison; and these other kinds of 
knowledge, while they are being used in this way, are of course exempted from 
criticism, But each of them in turn may be doubted by the same procedure, 
and may even be implicitly and unfavorably contrasted with kinds of knowl- 
edge against which it was itself employed as a skeptical weapon. This is well 
illustrated in metaphysical arguments about time. 

(1) The ultimate evidence for statements about the future is evidence about 
the present and the past. But from statements about the present and the past 
no statement about the future follows ee Therefore we have no 
knowledge of the future. 

(2) The ultimate evidence for statements about the past is evidence about 
the present and the future. But from statements about the present and the 
future no statement about the past follows deductively. Therefore we have no 
knowledge of the past. 

(3) The ultimate evidence for statements about the present is evidence 
about the past and the future. But from statements about the past and the 
future no statement about the present deductively follows. Therefore we have 
no knowledge of the present. 

These three skeptical arguments together form an outline sketch of the 
nature of our knowledge of the past, the present and the future. Each of them 
taken separately proceeds by assuming that two of the three types of knowledge 
are sound, and using them to cast doubt on the third. Each in turn is 
questioned, and each in tum is taken to be sound and used as a skeptical 
weapon against the other two. If we take all this at its face value the account 
is therefore self-contradictory. Even if a philosopher confines himself to 
attacking one of the types of knowledge by assuming the other two types to be 
sound, he cannot escape the charge of inconsistency, since it is clearly possible, 
even if he does not do it himself, to use his own method of argument against 
the types of knowledge that he chooses to exempt from it. 

There is a general form of skeptical argument which can be applied in turn 
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to every type of knowledge, even, as Lewis Carroll’s tortoise shows, to deductive 
knowledge. A philosopher who uses this form of argument against any one 
type of knowledge must claim exemption for at least one other type of knowl- 
edge. But if he seriously means to doubt the type of knowledge against which 
he uses the argument, this is just what he cannot consistently do, since the type 
of knowledge that he chooses to exempt has no more and no less right to its 
exemption than the type of knowledge that he chooses to condemn. But of 
course, as Moore is aware and as Wisdom shows and insists, no skeptic does 
seriously mean to cast doubt on any type of knowledge, however much he may 
protest that this is what he is trying to do. 

If we now return to the moral skeptic we can see that what he was doing 
was to draw implicit comparisons and contrasts between moral knowledge and 
other kinds of knowledge. When I defended the commonsense view that we 
do have moral knowledge, I was being “legalistic” as Moore was being legalistic 
when he defended the commonsense view that we have knowledge of the 
external world. In any sense in which he was missing the point of the skeptic 
of the senses, I was in the same sense missing the point of the moral skeptic. 
And just as the skeptic of the senses is not finally disposed of by showing that 
what he says is literally false, so the moral skeptic is not finally disposed of by 
showing that what he says is literally false. Each of them makes by his paradox 
a point which is quite compatible with the platitude which his paradox literally 
denies. But just as Moore rightly felt it worthwhile to demonstrate to the 
skeptic of the senses that his paradox was a literal denial of a platitude, because 
he suspected that the skeptic was not fully aware of the nature of his own 
procedure, so I have felt it worthwhile to demonstrate to the moral skeptic 
that his paradox is a literal denial of a platitude, because I suspect that many 
moral skeptics, even if they are fully aware that skepticism of the senses is a 
denial of a platitude, are not fully aware that moral skepticism is a denial of 
a platitude. 

In moral philosophy, as in the philosophy of perception, to demonstrate 
the falsehood of skepticism and the unsoundness of skeptical arguments is an 
important beginning, but it is only a beginning. It needs to be followed by a 
positive exposition and description of the character of the knowledge that the 
skeptic declares not to deserve the name of knowledge, and an explanation of 
how its character prompts the skeptic to propound his paradoxes, and hence 
of how his paradoxes contribute to our understanding of its character. To do 
this for moral skepticism would be to write the book on moral knowledge for 
which this article cannot be more than a provisional first chapter. 





THE DEFENSE OF NATURAL LAW IN 
THE CONTEXT OF CONTEMPORARY 
ANALYTIC PHILOSOPHY 


Henry Veatch 





I 


Ir NOT PHILOSOPHY itself, then certainly fashions in philosophy have a way of 
being ever in flux and on the move, so that no sooner does one think one has got 
fast hold of one of these protean philosophic forms than it seems to undergo a 
metamorphosis right within one’s very grasp; and almost before one knows it, 
one’s adversary has turned out to be of a different guise and to pose a rather 
different set of philosophical issues from what one had originally supposed that 
- one had to deal with. So it must be with any attempt to defend and sustain 
a classical philosophical position in the present day—say that of St. Thomas’ 
teachings with respect to so-called natural law, particularly when one con- 
siders their import as regards present-day issues in ethics, politics, and the 
philosophy of law. For just what are the issues with which contemporary 
philosophy might be said to confront a natural law philosophy like that of 
Thomas? Indeed, no sooner is the question asked than one is at once im- 
pressed with how seemingly very different are the issues which now confront a 
natural law philosophy such as that of Thomas from what they were even a 
comparatively few years ago. 

For instance, we need hardly to be reminded of how, following hard on 
the heels of G. E. Moore’s proclamation of the so-called naturalistic fallacy 
and his insistence upon the impossibility of ever defining or understanding 
goodness in terms of any of the so-called natural properties of things in the 
world, it became fashionable to subscribe to the emotivism or positivism of 
thinkers like Ayer and Stevenson. To call a thing good, on this view, was not 
to describe it or even to say anything about it in the sense of ascribing a 
property to it; instead, it was merely (1) to express one’s approval of it and 
(2) to recommend or urge or command that others approve it as well. Nor 
in the final analysis could there ever be any proper reasons for such approval, 
but only causes; and just as one’s own approval of something could not ulti- 
mately be other than arbitrary, so also one’s recommendations or commenda- 
tions or even orders to others that they should approve of it too must need be 
equally arbitrary and unreasoning. : 

That such an emotivist ethics could not but go against the grain of the 
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sort of natural law ethics associated with the name of St. Thomas Aquinas goes 
almost without saying. Indeed, if one were to state in summary form the 
principal issues in regard to law and morals that would divide Thomas from 
the positivists of a few years ago, one might do so under three main headings: 


1. For St. Thomas, although law by its very nature is imperatival in 
character, such imperatives, so far from being in the last analysis 
arbitrary, are based on reason and rational considerations. 

2. For him, also, although goodness and value are features of things which 
come to be attributed to things only insofar as these latter are desired 
or as one might say, approved, still this desire and this approval in the 
final analysis, so far from being arbitrary and unreasoning, must 
be rational and based on no less than a rational recognition of the real 
worth and value of the things thus desired and appreciated. Yes, one 
might even take over the once current eighteenth century dictum and 
adapt it as a characterization of Thomas: for him, things are good not 
because they are desired, but desired because they are good. 

3. Finally, and largely as a consequence of 2, Thomas, while he would 
certainly repudiate Moore’s view that goodness is a “simple property” 
of things and a “nonnatural property” at that, would nonetheless have 
to insist that goodness can be and is a real feature of things in the 
world, and that it comes to attach to things in virtue of the nature 
and character of such things, or of what in modern parlance would 
be called their good-making properties. 


Letting this then suffice by way of a very rough characterization of the 
stance of a natural law ethics as over against the emotivist and positivistic 
developments in recent analytic philosophy, suppose that we now look briefly 
at still other and even more recent developments in analytic philosophy, which, 
superficially at least, would appear to approximate it rather more closely to 
a natural law position like that of Thomas. 

To begin with, consider that initial move which we found the emotivists 
tending to make in response to G. E. Moore’s supposed proof that goodness 
or value is a property that simply cannot be understood in terms of any of 
the natural properties of things in the real world. To this the emotivists 
responded by saying that if goodness is not anywise a natural property 
of things, so far from holding it to be a nonnatural property, it would be far 
more sensible to recognize that it is not a property of things at all, being 
rather a term that indicates merely our human responses or attitudes towards 
things. 
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Now this move, plausible though it might appear to be at first sight, turns 
out to involve serious difficulties of a more or less linguistic nature. For imagine 
a situation in which A calls X good, whereas B denies this and insists that 
X is not good at all.! Surely, in such a situation A’s and B’s respective asser- 
tions about X are in contradiction with each other. Yet if, as certain of the 
emotivists would have it, the assertion “X is good” is not to be interpreted as a 
statement ascribing the property of goodness to X, but rather as evincing the 
speaker’s approval of X, then this would have the effect that A’s and B’s 
assertions about X turn out not to be contradictory after all. For if A’s asser- 
tion signifies no more than that A approves of X, and B’s that B does not ap- 
prove of X, then there is nothing contradictory in A’s saying, “I approve of X,” 
and B’s saying, “I disapprove of X.” Yet linguistically considered, when A 
says that X is good and B denies this, their statements do contradict one 
another. Hence, the consequence seems inescapable that there must be some- 
thing wrong with the emotivists’ interpretation of statements containing value 
predicates. 

But more exactly, just where is it that the emotivist interpretation of value 
words might be said to have gone astray? Presumably, it must have been right - 
at the point where the emotivists sought to deny any properly objective status 
to distinctions between good and bad, right and wrong, etc., preferring in- 
stead to understand such notions in terms of our subjective reactions to such 
objective states of affairs as are of concern to us. For it is only insofar as 
“good” and “bad” or “right” and “wrong” are applied to one and the same 
object, “X,” that the principle of contradiction can come into play: it is 
impossible to predicate both P and not —P of one and the same subject at 
one and the same time and in one and the same respect. Accordingly, insofar 
as it seems to be an undeniable linguistic use that “good” and “bad” cannot 
without contradiction be predicated of the same subject at the same time, 
there would appear to be no alternative but to give up the emotivists’ attempt 
to offer what might be called a subjectivistic interpretation of such predication. 
No sooner, though, should the analytic philosophers give this up than their 
position would seem hardly distinguishable from that of the defenders of 
natural law, at least as regards points 2 and 3 made at the beginning of this 
essay. 

It is not only with respect to points 2 and 3, however, but alse with respect to 
point 1 as well, that recent developments in linguistic analysis would appear to 
be bringing the analysts even closer to something like a natural law philosophy. 

1 The following is a very summary account of an argument along these lines originally 
propounded by Moore. Cf. Stevenson’s discussion in “Moore’s Arguments Against Certain 


Forms of Ethical Naturalism,” in The Philosophy of G. E. Moore, ed. P. A. Schilpp 
(Evanston, 1942), pp. 71-90. T 
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For in the matter of so-called good reasons in ethics, it has become increas- 
ingly fashionable for-the analysts to say that in the application of value predi- 
cates to things it is always implied that this is something that is not merely 
causally determined but, rather, is done for what are held to be good reasons. 
Thus, to take a somewhat trivial example, if I were to tell you that I don’t 
like spinach, and you were to ask me “Why?” the question might appear odd. 
I might very well respond: “I don’t know why; I just don’t like it, that’s all!” 
In contrast, if I were to say that I ought not to eat spinach, or that eating it 
is wrong or inadvisable, then to ask me why I think so is not only proper 
but even in a sense demanded. Yes, one could justly say that the very use of 
value predicates or moral predicates implies that the user of them has good 
reasons for so doing. 

Particularly interesting in this connection is R. M. Hare’s The Language 
of Morals, an ingenious, not to say brilliant, exploitation of this supposed 
linguistic fact of value predicates always implying good reasons for their ap- 
plication. Although Hare is determined to avoid having to go all the way 
in acknowledging the objective status of value as specified in points 2 and 3, 
he is more than willing to acknowledge what might be called the objectivistic 
implications of point 1. For example, when its comes to a value predicate 
such as “good,” Hare insists that it is necessary to distinguish clearly between 
the meaning of the term and the criteria of its application. As for the meaning 
of “good,” Hare insists — rather stubbornly, one is inclined to suspect — that 
such a word is never used with a primarily descriptive force, as if its function 
were merely to say what is the case; rather its primary force is one of evalua- 
tion, or more specifically of commendation, with respect to what is the case. 
On the other hand, as for the criteria for the application of the word “good,” 
these criteria always consist of certain objective properties of the thing or 
state of affairs that is being commended or called “good.” 

Why do I call a particular motor car a good car? Presumably, it is be- 
cause of such things as its speed, its maneuverability, or its economy to operate. 
Or why do I call this strawberry a good one? Because it is ripe, red, juicy, 
etc. And so with respect to any and every application of the word “good,” the 
application is always made on the basis of certain objective criteria which 
are held.to be the relevant criteria of goodness in the particular kind of thing 
(i.e., whether it be a motor car or a strawberry or a human being or a cricket 
bat) that is being commended. Moreover, looked at in a little different light, 
these criteria for the application of the word “good” are equally reasons for 
our calling the things “good” that we consider to be so. And what holds for 
the application of the word “good” holds likewise for all such prescriptive 
activities as commanding, recommending, commending, requiring, legislating: 
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these are all activities for which there are presumably proper reasons or cri- 
teria, depending upon the kinds of things that, as the case may be, are being 
prescribed, commanded or commended. 

Very well, then, what more does one want in the way of evidence that 
the latter-day linguistic analysts, as contrasted with the onetime positivists 
and emotivists, have come to be practically at one with natural Jaw philosophers 
like Aquinas, at least as regards point 1? Yet as we remarked in the case of 
R. M. Hare, there does seem to be a quite determined residual resistance on 
the part of the linguistic analysts to accepting points 2 and 3—and this, despite 
the fact that it has come to be quite generally recognized that distinctions 
between good and bad or right and wrong must be understood in terms of 
distinctions in the facts and not solely in terms of our subjective reactions 
or attitudes toward the facts. 

Only very recently, however, a new development in linguistic philosophy 
has begun to manifest itself, which might seem to bid fair to eliminate even 
that last vestige of resistance on the part of so many analysts to accepting 
points 2 and 3. This is a development associated with the name of John R. 
Searle. As Searle sees it, even Moore’s so-called naturalistic fallacy turns out 
not to be a fallacy after all. So far from its being “logically impossible for 
any set of statements of the kind usually called descriptive to entail a state- 
ment of the kind usually called evaluative,” Searle proceeds to bring forward 
a number of examples which are quite unmistakably examples of evaluative 
notions being defined in terms of straightforward descriptive properties.? 
Thus, to cite but one of Searle’s examples, the British Ministry of Agriculture 
and Fisheries employs the term “Extra Fancy Grade” as a term for grading 
apples. Quite patently, such a term is a term of evaluation. Moreover, what 
does “Extra Fancy Grade” mean in this connection? It means apples having 
properties A, B, and C, these latter being purely descriptive. In other words, 
the definition of the evaluative term for the grading of apples is unmistakably 
and unreservedly in terms of certain natural (descriptive) properties of apples. 

Surely, though, if Searle argues in this way — if our evaluations of things 
are based on the facts of the case, even to the extent that value terms are 
defined in terms of natural properties of things — then it is hard to see how 
there can any longer be any significant differences between Searle’s position 
and the traditional natural law position, at least as regards points 2 and 3. 
For if values may be defined in terms of facts, then values must themselves 
be matters of fact in some sense — i.e., they must be real or objective features 
of things, as over against being mere indications of our subjective reactions or 


2 John R. Searle, Speech Acts (Cambridge, 1969), p. 132. 
3 Ibid., pp. 135-136. 
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attitudes toward things (point 3). Similarly, to the extent to which the worth 
and the value of things do indeed involve some reference to our subjective 
appreciation of and pro-attitudes towards things, to that same extent such 
attitudes and responses on our part may be said to be rational or of reason, 
in that they are based upon a rational regard for the real worth and value 
of the things that are thus approved (point 2). 

Nor does Searle’s apparent approximation to a natural law position end 
just here, for in an oft-cited and much-discussed passage in his recent writings, 
Searle would seem to give powerful reinforcement to point 1, viz., that moral 
and ethical imperatives, instead of being in the last analysis purely arbitrary, 
are entirely susceptible to a rational justification. What Searle does in 
this passage is to show how an “ought” may indeed be derived from an “is”; 
or to put this in Thomistic language, one might say that what Searle attempts 
to show in this connection is how a “law,” involving as it does a prescription 
or a prohibiting of various human actions, may nonetheless be a “natural 
law.” Now the way Searle does this is to take the case of someone’s making 
a promise and then show that the mere fact of making such a promise in- 
volves one in no less than a moral obligation to carry out that promise. Thus 
consider the following series of five statements, in which the relation between 
any one statement and its successor is a relation, if not of actual entailment, 
then one that is at least reducible to an entailment.* 


1. Jones uttered the words “I hereby promise to pay you, Smith, five 
dollars.” 

2. Jones promised to pay Smith five dollars. 

3. Jones placed himself under (undertook) an obligation to pay Smith 
five dollars. 

4. Jones is under an obligation to pay Smith five dollars. 

5. Jones ought to pay Smith five dollars.5 


Without examining the exact nature of the entailment between each of 
the above statements and its successor, there surely could be no denying that 
the entire progression from 1 to 5 is one of moving from an “is” to an “ought.” 
Yet, do not the moves strike us as being of an obvious linguistic or logical 
propriety, no less so, indeed, than Searle’s earlier cited definition of an evalua- 
tive notion in terms of the natural properties of the things being evaluated? 
But if so, then Searle would indeed appear, by using none but the most im- 

4 For the sense and import of this reservation, see ibid., p. 177. 

5 These five statements repeat verbatim Searle’s own derivation of an “ought” from 
an “is.” This originally appeared in an article published by Searle in Philosophical 
Review (vol. 73, 1964, pp. 43-58) and entitled “How to Derive an ‘Ought’ from an ‘Is’.” 


The same derivation as exhibited in these same five statements Searle gives again in his 
recent book, Speech Acts, p. 177. 
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peccable methods of linguistic and logical analysis, to have led the entire 
company of analytic philosophers right back into the camp of Thomas 
and the defenders of natural law, and to have done so in respect 
to all three of the points which we listed above as being the out- 
standing points of difference between an ethics or legal philosophy based on 
natural law and the sort of ethics advocated by the earlier positivists and 
emotivists from among the analytic philosophers. 


H 


APPEARANCES can be deceptive. In this case, it might be instructive if, having 
shown how very like natural law philosophers Searle and various other more 
recent analysts would appear to be, we now undertook to show how radically 
different their position really is from anything that may be associated with the 
views of Thomas. Let us begin by examining rather more closely the way 
Searle himself chooses to account for his feat of deriving an “ought” from an 
“4s.” Were Searle to account for this along the lines of anything like a natural 
law philosophy, he would need to do so by insisting that in reality and in the 
very nature of things, and quite apart from human conventions of language, 
the fact of promising does, and quite objectively, entail a certain moral obli- 
gation to keep that promise.6 Such, however, is not the line which Searle 
takes. In fact, to put it very crudely, one might say that for him the con- 
nection between “is” and “ought” in the case of promising is not a matter 
of natural Jaw at all, but rather simply an affair of linguistic rules. As 
Searle construes it, promising is not, properly speaking, a natural fact (Searle 
would say “brute fact”) at all but, rather, an “institutional fact.°? In- 
stitutional facts are quite literally facts, which, so far from being facts of 
nature, are facts which come into being only through human institution. Or 
put a little differently, rather than being facts which are determined by any- 
thing like natural laws, institutional facts come about in virtue of “consti- 
tutive rules,” which in a very literal sense may be said to “constitute” such 
institutional facts as are determined and governed by such rules.§ 

"6 This example of the obligatoriness of promise-keeping is not one which, so far as I 
know, St. Thomas ever makes much of. But since it is the example which Searle exploits, 
we shall use it as well in our effort to point the contrast between Searle and St. Thomas. 

7 For Searle’s own account of this contrast between “brute facts’ and “institutional 
facts,” see Speech Acts, ch. 2, section 7. 

8 In this context we are using the term “natural law” in the sense that it has come 
to have in contemporary usage, rather than in the particular sense in which lex naturalis 
was understood by St. Thomas. Moreover, the contrast which is being pointed up here 
is between a brute fact, such as, say, the structure of the moon’s surface which presumably 
has come about simply through the operation of various laws of nature, and an institutional 
fact, such as, say, the institution of Christian marriage, which Searle would hold has come 


about in virtue of certain “constitutive rules,” and not at all in virtue of any mere opera- 
tion of natural laws. 
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Take, for example, the game of baseball. (The example is Searle’s own.?) 
Suppose that in a baseball game a runner were tagged by the shortstop 
between second and third base. Here would be an institutional fact (viz., 
being tagged by the shortstop between second and third) determined by the 
constitutive rules of the game. Moreover, from the fact (in this case the in- 
stitutional fact) that the runner was tagged by the shortstop, it would follow 
that he would be out; and this in turn would mean that the runner would be 
obliged to leave the field. Notice how in this case there is no less a deriving of 
an “ought” from an “is” than in the earlier case of promising. Moreover, 
the derivation in both cases would be warranted simply by the constitutive rules 
of the game — of “the promising game” in the one case and of baseball in 
the other. Indeed, as Searle puts it quite aptly, “it is often a matter of fact 
that one has certain obligations, commitments, rights and responsibilities, but 
it is a matter of institutional, not of brute fact.”1° 

But with this the entire seeming analogy between an analytic ethics of the 
type propounded by Searle and a natural law ethics simply collapses. Putting 
it very crudely, it would appear that on Searle’s view, while I can under cer- 
tain circumstances be said to be obligated, even morally obligated, to do 
certain things or to act in certain ways, and while furthermore I can under 
these circumstances be said to be obligated as a matter of fact, it is still only 
a matter of “institutional fact,” as Searle calls it, that I am so obligated. This 
conclusion immediately suggests a contrast with being obligated really, or 
obligated not just institutionally but, rather, in virtue of the very nature of 
things. Nor would this seem to be anything more than the ancient issue all 
over again as to whether it is ultimately to nature (@vo1s) or merely to con- 
vention (vöuos) that we are to appeal in trying to provide a foundation for 
law and ethics. 

To point the issue more concretely and in terms of Searle’s own examples, 
as Searle would have it, for someone to make a promise and yet deny that 
he had any obligation to carry it out would be to disregard the plain meaning 
of the word “promise” and so to violate the rules of language. In contrast, 
from the standpoint of a natural law ethic for someone to make a promise 
and yet repudiate his obligation to carry it out would be to violate no less 
than a law of nature, whatever might be the conventions of language.1! As 


9 Searle, op. cit. note 2, pp. 185-186. 

10 Ibid., pp. 184-185. 

11 Here quite patently, we have returned to the notion of “law of nature” or “natural 
law” in St. Thomas’ sense. In other words, in St. Thomas’ eyes, for one to go counter to 
the obligation of keeping his promises (supposing that for St. Thomas promise-keeping was 
a part of the lex naturalis) would not be to violate any mere institutional fact, created by 
certain constitutive rules of language; rather it would be to violate an obligation which is 
incumbent upon him simply in virtue of his being a human being. 
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Thomas would see it, it is simply a law of nature, or perhaps one might 
say a necessary fact of nature, that for any individual human being or for any 
human community to reach his or its full flowering or perfection, there are 
obviously certain things that are requisite thereto — among others the keeping 
of promises. Accordingly, it is in this sense that a natural law ethics insists 
that certain modes of behavior or courses of action on the part of human 
beings are demanded by man’s very nature. Such demands are articulated in 
so-called natural laws or, as we have seen Aquinas expressing it, in the very 
rules and measures of human conduct and action. 


Of course, this is not to say that for Aquinas moral rules and legal systems 
generally do no more than reflect what Searle would call “brute facts,” and 
in such wise that they can never be said to be generative of anything like 
“institutional facts.” Quite the contrary, for Thomas no less than for 
Searle, all such patterns of human behavior as are commanded or recom- 
mended in laws, customs, moral standards, rules of skill, etc., are indeed human 
institutions, in that it is we human beings who determine them and work 
them out and in this way institute them. They don’t just develop naturally 
like the fruit of a tree or the tusks of an elephant, Still, as Aristotle remarked, 
even with respect to those things which are the products of human art rather 
than products of nature, art nonetheless imitates nature. Thus one can hardly 
go about building a bridge or treating a patient in any way one pleases: such 
things are more than mere matters of convention; instead, such rules as govern 
good engineering practice, or good medical practice, are determined, as one 
might say, by the nature of the tasks to be performed, and not arbitrarily or 
simply in view of prevailing conventions. Mutatis mutandis, there is a some- 
what analogous principle which natural law philosophers would insist should 
be operative in setting up moral and ethical obligations and in the institution 
of legal rules generally. Here it is not so much a case of art imitating 
nature, as it is or should be a case of our moral and legal rules being instituted 
on the basis of what in the nature of the case is required for the perfection 
of the human individual and the human community. 


Not so, though, with Searle. Those “constitutive rules” of language, as 
he calls them, in virtue of which such “institutional facts” as, for example, 
the “promising game,” are constituted and so are brought into being — these, 
so far from being conceived of as institutions that imitate or are based on 
nature, are rather thought of by Searle on the analogy of rules of the game, 
as, say, in baseball. Such rules, obviously, are hardly like natural laws. True, 
once we decide to play the game of baseball, then we are indeed caught up 
in a whole system of rules and obligations, which in a sense we must needs 
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accept and abide by. But the choice and decision are ours, as to whether we 
will play this game or not. 

Searle is very careful to point out that although a person, once he knowingly 
engages in the activity which is called “promising,” is then committed by the 
very language game itself to the various obligations that the constitutive rules 
of that language have associated with the use of an expression like “I promise,” 
still such a person is perfectly free not to engage in that language game at all. 
As Searle puts it, 


It is perfectly consistent with my account for some one to argue “One 
ought never to keep promises.” Suppose for example a nihilistic anarchist 
argues that one ought never to keep promises because, e.g., an unseemly 
concern with obligation impedes self-fulfillment. Such an argument may 
be silly, but it is not, as far as my account is concerned, logically absurd. 
To understand this point, we need to make a distinction between what 
is external and what is internal to the institution of promising. It is internal 
to the concept of promising that in promising one undertakes an obligation 
to do something. But whether the entire institution of promising is good 
or evil, and whether the obligations undertaken in promising are over- 
ridden by outside considerations are questions which are external to the 
institution itself... 

Nothing in my account commits one to the conservative view that 
institutions are logically unassailable or to the view that one ought to 
approve or disapprove this or that institution. The point is merely that 
when one enters an institutional activity by invoking the rules of the 
institution one necessarily commits oneself in such and such ways, regardless 
of whether one approves or disapproves of the institution.1? 


A statement such as this serves to distinguish most decisively the sort of 
theory of ethics that our contemporary linguistic analysts are cur- 
rently purveying from any theory of ethics of the natural law tradition 
such as that of Thomas. It is true, of course, that these latter-day analysts 
do indeed sound different from the earlier positivists and emotivists. They 
insist that an ethical judgment, so far from being something wholly irrational 
and unjustifiable, is linguistically such as to imply that the one making the 
judgment has good reasons for saying what he does. Likewise, they 
brush aside the once fashionable contentions of the emotivists that ethical 
utterances are not so much statements as mere ejaculations or commands 
and, hence, not susceptible of being either true or false. No. Ethical judgments 
and value judgments, they say, can quite patently be in contradiction to one 
another and, hence, must clearly be rated as judgments in the proper sense, 
and susceptible of truth and falsity. Finally, they even go so far as seemingly 


12 Op. cit, note 2, pp. 188-189. 
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to bridge over completely the old positivistic dichotomy between fact and value, 
and to insist not only that evaluative words can be defined in terms of de- 
scriptive properties and that statements of what ought to be can be derived 
logically from statements of what is. 

Yet, as we have seen, all of these moral and ethical commitments, which 
the linguistic analysts would say are ineradicably built right into our language, 
are nonetheless in the final analysis no more than linguistic commitments. 
That is to say, moral, ethical, and legal obligations and rights are but so 
many institutional facts, constituted by the rules of various of the language 
games that we play. By this very fact, so far from being natural obliga- 
tions that as human beings we cannot escape, these obligations are only insti- 
tutional and conventional, and presumably such as can be obviated by simply 
refusing to play the relevant language game. Indeed, Searle seems to imply 
quite unmistakably that we are entirely free to decide whether or not we will 
play a particular language game — say, the promising game, and thus we are 
quite free to decide whether or not we will obligate ourselves in the manner 
required by that particular game. Not only that but he even says, not im- 
plicitly but explicitly, that one can quite properly ask the question of whether 
“the entire institution of promising is good or evil,” or whether perhaps “one 
ought never to keep promises.” 

How odd, though, this all is. For having been at such pains to show that 
moral and legal obligations are but institutional facts constituted by the rules 
of a particular language game, how then can Searle meaningfully ask about an 
“obligation” to play that particular game? For if “obligation,” “ 
“bad,” “right,” “wrong,” etc., have the meanings that they do only “in- 
ternally” to a particular language game, then what can it possibly mean to 
ask, “externally” to the institution of that particular game, whether one 
“ought” or “ought not” to play that game, or whether the very institution 
itself of such a game is “good” or “evil”? It is hard to know how Searle could 
or would try to answer such questions. Of course, he might try to maintain 
that there is a whole hierarchy of language games, each one being “external” 
to the one below it, and such that the ethical terms or value terms that range 
through all of these games are systematically ambiguous as between any two 
levels. But the predicament of opting for such an alternative would appear to 
be as hopeless as it is untenable. 

Another alternative might be to recognize that as soon as one stands outside 
the institution of a particular language game and asks about the worth and 
value of playing that entire game, then it can no longer be to institutional 
facts that one can appeal in determining one’s answer, but only to natural 
facts and natural laws. Yet this would surely be unpalatable to Searle, to 


good,” 
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the very extent that so much of his enterprise as a linguistic philosopher would 
seem to be devoted to his trying to eat his ethical cake and have it too: “Of 
course, ethical distinctions are patently matters of fact,” he wants to say, but 
then he hastens immediately to add, “Nonetheless, matters of institutional, not 
of brute fact.” 

III 


For ALL of the difficulties of Searle’s particular formulation one wonders 
if it might not be possible to develop an account of law and ethics along 
much the same lines as Searle, without incurring quite the difficulties that 
Searle would seem to be peculiarly obnoxious to. To be sure, I do not know 
of any linguistic analyst who has developed an ethical theory along just these 
lines, and yet it would be a theory entirely in the spirit of linguistic analysis, 
as well as a theory that would serve to bring out very clearly the more basic 
issues that a thinker such as Aquinas would have to meet, were he to try to 
defend an ethics of natural law against current ethical fashions among the 
linguistic analysts. Not only that, but such a theory will turn out to have 
many affinities with the ethical thought of the existential phenomenologists, 
and can thus provide us with a point of transition from our consideration thus 
far of natural law ethics as, confronted by analytic philosophy, to a considera- 
tion of natural law ethics, as confronted by phenomenology and existentialism. 

Let us suppose that Searle had developed his ethical theory in such a way 
as to maintain not merely that ethical and legal matters are all matters of insti- 
tutional fact, but also that certain of these institutionalized rights and obliga- 
tions, be they moral or legal, are so fundamental and so thoroughly incorporated 
into the uses of language that no human being could possibly obviate or fail to 
recognize them. For example, might it be altogether implausible to suppose that 
the constitutive rules of our language are such that we cannot use a term such 
as “human being” without having to recognize that there is a marked dif- 
ference between calling something “a human being” and calling it “a mere 
thing”? Moreover, built right into the very meaning of this difference, there 
might be various obligations which we would have to acknowledge were in- 
cumbent upon us when we characterized entities as “human beings” which 
were not incumbent upon us when we characterized them as mere “things.” 
In other words, just as Searle wished to insist that the mere fact of promising 
entails certain obligations, so also we might insist in terms of our example 
that the mere fact of something’s being called a human being entails various 
obligations as to how such a being should be treated and regarded. But the 
distinctive difference about our example is that whereas one might refrain 
from playing the language game of promising, it is hard to conceive how 
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anyone could avoid the language game that is associated with calling certain 
objects or entities “human beings.” 

Consider, then, the implications of such an example, supposing that Searle’s 
theory were emended to take account of an example of this sort. Apparently, 
the fact of our calling something a human being would entail various obliga- 
tions on our part toward such a being. Of course, such obligations would not 
be instances of natural laws based on a regard for the nature of man or the 
so-called natural rights and obligations of men. Rather, they would be mere 
institutions or conventions determined by the meanings of certain words and 
rules of language. At the same time, one might say that although they are 
but institutional facts, they are nonetheless institutional facts that are inescap- 
able for any language user. For how could one — at least so the argument 
for this position would run — possibly use language at all, any language, 
without being forced to recognize, say, a difference like that between the 
use of a word like “human being” or “man” or “person” and the use of a 
word like “thing”? Not that in reality and apart from human language users 
there would be any real distinction between men and things; and yet even 
thus to talk about the way things are in themselves and apart from the way 
we talk about them or characterize them in language would be without any 
‘real sense or meaning on this view, simply because the entire sense and mean- 
ing that things have in our experience come to them and are bestowed upon 
them simply in virtue of the structures and articulations of the human lan- 
guage through which we talk about them. 

Yes, one might even say that such a position regarding the ultimacy and 
inescapability of those institutional facts constituted by the basic rules of 
language really represents a kind of application or, better, adaptation of 
Kantian transcendental philosophy. Just as Kant in the First Critique argued 
that the categories that are based on no less than the basic forms of human 
judgment serve as organizing or ordering principles in terms of which all of 
our experience comes to be structured and articulated and constituted an 
experience in the first place, so likewise the linguistic analysts might well con- 
tend that, instead of its being categories and a priori forms of judgment in 
Kant’s sense that serve to structure and to render possible our human experi- 
ence in the first place, it is, rather, our language forms and relationships that 
structure our experience and so make it possible as an experience.13 
"28 Unfortunately, this somewhat Kantian way of justifying the linguistic analyst’s appeal 
to the ultimacy of the uses of ordinary language is one that analytic philosophers generally 
have not recognized. Yet we suspect that both Wittgenstein and Austin, to say 
nothing of their numerous latter-day disciples, have all of them made the tran- 
scendental turn in philosophy, even if they have done so willy-nilly and often 


without their even having the slightest idea of what it was they were doing. One 
of the younger linguistic analysts, though, who has recognized, at least in passing, the 
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Moreover, this comparison between Kant and contemporary linguistic 
philosophy becomes even more instructive when one recalls how Kant was 
really the instigator of what might be called that “transcendental turn” in 
philosophy that has been characteristic of so much of Western thought since 
Kant. Putting it somewhat crudely, what Kant was really recommending was 
that, instead of trying to know reality in itself or to learn the necessary and 
universal principles of things in themselves, it would be much better if in our 
human knowledge we were to settle for a knowledge that would be a knowl- 
edge not of things as they are in themselves, but of things as they are for us 
— i.e. as they present themselves to us, having been already ordered and 
structured according to the a priori forms of human intuition and human 
understanding. It is in this sense that any philosophy which makes 
the transcendental turn tends to focus attention upon those transcendental 
conditions of human knowledge and experience, as a result of which things 
appear to us in the way they do in our experience; and, in consequence, any 
concern with trying to know things as they are in themselves or to know the 
natures and conditions of things as they are in reality and apart from the 
ways in which they appear or present themselves to us — this sort of tradi- 
tional metaphysical concern is simply ruled out of court by any philosophy 
that has made the transcendental turn. 

The contemporary linguistic analysts might well opt for something like 
a transcendental turn, when they seek to justify their contention that the proper 
study of philosophy in general is with the forms and uses of language, or that 
the study of ethics in particular is with various institutional facts that are 
constituted by the rules of language. By such means, these latter-day analysts 
can far surpass the older positivists and emotivists in accounting for such 
` undeniable features of our experience as that moral and ethical judgments 
are often reasoned judgments, that judgments of value are no less susceptible 
of truth and falsity than so-called judgments of fact, and that judgments as 
to what ought to be can perfectly well be grounded in judgments as to what 
is. All of these seemingly inescapable logical features of the language of 
morals and ethics are no longer just arbitrarily ruled out of court as the posi- 
tivists once were wont to do. On the contrary they are given status as insti- 
tutional facts that are constituted by the rules of language. That is to say — 
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to take but a single example — the derivation of an “ought” from an “is 


dependence of linguistic philosophy upon some form or other of Kantian transcendentalism 
is Stanley Cavell. See his two essays “Must We Mean What We Say?” (in Ordinary 
Language, ed. Chappell [Englewood Cliffs, 1964], pp. 85-86) and “The Availability of 
Wittgenstein’s Later Philosophy” (in Wittgenstein: The Philosophical Investigations, ed. 
Pitcher [New York, 1966, Anchor Books], pp. 175-176). 
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or the definition of values in terms of facts is guaranteed by no less than the 
constitutive rules of human language. 

All the same, what is thus guaranteed is, as it were, merely our right to 
talk this way; there is no guarantee that things really are this way. In other 
words, as to whether in reality the worth or excellence of things is a function 
of the way they actually are in fact — this is a concern which is rendered 
improper and even meaningless as a result of the transcendental turn. Just 
such a concern is basic to a natural law ethics like that of Thomas. In other 
words, one might well say that the real issue with which contemporary lin- 
-guistic analysis confronts a defender of natural law in the present day is no 
less than the issue of transcendental philosophy itself as over against tradi- 
tional realistic metaphysics. It is Kant against Aquinas again, in a new form 
and context. 





NOTES 





KINSHIP, INCEST, AND 
THE DICTATES OF LAW 


An international debate on the extent and limitations of incestuous rela- 
tionships was sparked by Henry VIII’s scruples over having married his brother’s 
widow, and, later, his concubine’s sister. Since the controversy occurred at the 
time of the Reformation, it was incumbent upon both reformers and counter- 
reformers to take a stand on the question. Its effect on the Church of Rome 
was naturally of great importance, and the subject has remained a matter of 
concern to the present day. It should be of interest to study the philosophy that 
lay behind the modifications in the law that took place over the years, and to 
relate it to concurrent ideas on the nature of incest. 

The 1917 Code of Canon Law contains a directive prohibiting marriage 
between all ascendants and descendants, and between other blood relatives up 
to the third degree (therefore, including second cousins). A further clause sets 
a limit to the dispensations that can be given from this legislation; no dispensation 
will be given when the parties may be related in any degree of the direct line or 
as brother and sister in the collateral line. In this paper we shall discuss the 
historical development of this policy regarding dispensation and the notions of 
incest which it reflects, and then review it in the light of some modern problems. 

The clause restricting dispensation reads as follows: 


Numquam matrimonium permittatur, si quod subsit dubium num partes 
sint consanguineae in aliquo gradu lineae rectae aut in primo gradu lineae 
collateralis (can. 1076.3).1 


These words are not a declaration that all persons related by blood in the direct 
line and in the first degree of the collateral line are absolutely forbidden by natural 
law to marry; but they are an admission that such may be the case. Although 
canonists and theologians generally agree in saying that the Church cannot 
dispense for a parent-child marriage, there is no such agreement concerning the 
other degrees cited. The canon is a recognition, not a resolution, of this theoretical 
dispute. It is, moreover, an affirmation that, as dispensations in these degrees 
have never been given in the past, so too there is no intention of giving them in 
the future. As Cardinal Gasparri says, 


1 “Marriage is never to be permitted if there should exist any doubt that the parties 
are related by blood in any degree of the direct line or in the first degree of the col- 
lateral line.” The direct line refers to ascendants and descendants; a man is related to 
his mother or daughter in the first degree of the direct line, to his grandmother or grand- 
daughter in the second degree, and so on. The collateral line refers to those with common 
ancestors; a man is related to his sister in the first degree collateral, to his first cousin in 
the second, and to his niece or aunt in the first degree mixed with the second (or second 
degree touching the first). 
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Dubium est num dispensare valeat [Ecclesia] in aliis gradibus lineae rectae et 
in primo lineae obliquae; ideo in his numquam dispensavit et numquam 
dispensatura est.1% 


In the first source for this canon that Gasparri lists in his edition of the Code 
— namely the constitution Sanctissimus of Pius V — we are given an insight 
into the nature of the prohibition. Pius here directs that in applications for 
dispensations from impediments of consanguinity or affinity in the collateral line, 
when the degrees are mixed, only the more remote need be named for the dis- 
pensation to be valid, unless the degrees in any way touch the first; in the latter 
case the pope intends never to give a dispensation (“dummodo primum 
quoquomodo non attingant, cum in eo Sanctitas Sua numquam dispensare 
intendat”) 2 

The purpose of citing this document at this point in the Code is merely to 
indicate that it is the intention of the Holy See not to dispense in the degrees 
listed in the canon, whether it acually has the power to do so or not; it is not 
meant as an authorization of St. Pius’s policy of never giving dispensations when 
only one of the collateral degrees is in the first, as in the case of an uncle and 
his niece (where the second degree is mixed with the first). Dispensations of this 
sort were granted both before and after the reign of Pius V. The first seems to 
have been given by Pius II (1458-64) to a count of Piacenza, enabling him to 
marry his sister’s daughter. Alexander VI went a step further in allowing King 
Ferrante II of Naples to marry his father’s sister in 1496, since marriage between 
nephew and aunt (though not between uncle and niece) is explicitly forbidden 
in Leviticus 18.3 

When Thomas Sanchez (writing c. 1603) treats of consanguinity in which 
the first is mixed with more remote degrees, he refers to the “ecclesiastica con- 
suetudo passim in his gradibus dispensandi”;4 but he gives no examples, and 
one might tend to doubt that any such dispensations that may have been given 
before his time, in addition to the two already noted, could be said to reflect a 


1a “There is a doubt whether [the Church] can give a dispensation in other degrees 
of the direct line, and in the first degree of the collateral line; therefore in these cases she 
has never given dispensations and never will” P. Gasparri, Tractatus canonicus de 
matrimonio, rev. ed. (Rome, 1932), I, 435. 

2 (“Provided that the first degree is in no way involved, since in these cases His 
Holiness never intends to grant dispensations”) Pius V, const. Sanctissimus (20 Aug. 
1566), sec. 1, Fontes 114 (Codicis iuris canonici fontes, eds. P. Gasparri and J. Serédi, 
9 vols. (Rome, 1926-39) ; normally only the number of the document will be cited. 

3 For the count of Piacenza, see the report of Cardinal Juan de Torquemada, In 
Gratiani Decreti commentarii (Venice, 1578), III, 468, on Gratian 2.35.2-3.20 (Quaedam 
lex). Cardinal Cajetan mentions Ferrante’s dispensation in commenting on the Summa 
theologiae 2-2.154.9, sec. 4 (Leonine ed. of Thomas’s Opera omnia, X [Rome, 1899], 239), 
where he notes that the king’s widow is still alive at the time of writing (c. 1516). Philip 
Hughes cites this passage in The Reformation in England, 5th ed. rev., (London, 1963), I, 
170 n. 3, but mistakenly reads “sororem fratris sui” for “sororem patris sui.” For more 
details on both these cases, see H. A. Kelly, “Canonical Implications of Richard III’s Plan 
to Marry His Niece,” Traditio, 23 (1967), 269-311, esp. 304-05, 307. 

‘ 4 “Frequent Church custom of giving dispensations in these degrees,” Thomas Sanchez, 

De sancto matrimonii sacramento 7.52.9 (Viterbo, 1754), II, 146. He is, in fact, speaking 
only of marriage with paternal uncles, great-uncles, etc., in answering an objection of 
Paludanus (Pierre de la Palu). See Kelly, op. cit. supra note 3, at 298. 
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“customary practice.” Bishop John Fisher, however, writing in 1531, said that 
many dispensations had been granted for uncle-niece marriages since the time of 
Pius II.4 

In the eighteenth century, the faculties granted to bishops (as cited in docu- 
ments of the time5) for ratifying the marriages of converts related by con- 
sanguinity or affinity have a clause similar to that used by St. Pius (viz., 
“dummodo nullo modo attingat primum gradum”5*) ; but it would seem that this 
restriction was simply a matter of reserving the final decision to Rome. For in 
an instruction of Pope Benedict XIV in 1742 it is implied that dispensations of 
this sort would be given and were given, even for marriages yet to be contracted, 
if the serious reasons alleged were really verified. The pope specifically mentions 
(and seems to require) the reason of imminent danger of death, which, he says, 
“saepe in dispensationibus in primo et secundo, vel in secundo gradu, et in 
nonnullis aliis canonicis impedimentis sine ulla ratione, causa, et veritate, expressa 
reperiatur.”6 Such dispensations had in fact become extremely numerous under 
Clement XI at the beginning of the century.7 

Other documents dealing specifically with consanguinity in the first degree 
touching the second were issued in the nineteenth and twentieth centuries.8 When 
these instructions insist that the prescriptions of the Council of Trent be observed 
in this matter, they are speaking only in a generic sense, since that council did 
not specifically take up the problem of dispensations from consanguinity in the 
second degree touching the first; it did lay down a general rule concerning con- 
sanguinity and affinity in the second degree without further qualification — 
namely, that dispensations in this degree are to be given only to “public persons” 


4a “Johannis episcopi Roffensis responsum,” British Museum MS Arundel 151, f. 260. 

5 E.g., S. C. S. Off. litt. (13 Mar. 1736), Fontes 789 (4.70 n. 1); Benedict XIV, ep. 
Ad tuas (8 Aug. 1748), sec 4, Fontes 389, 

sa “Provided that the first degree is in no way involved.” 

6 “Is often specified in dispensations involving the first degree mixed with the second, 
or the second degree, and in other canonical dispensations — but this requirement is 
unreasonable, needless and improper,” Benedict XIV, const. Ad apostolicae (25 Feb. 1742), 
sec. 2, Fontes 325. 

1 Gaetano Moroni in his Dizionario di erudizione storico-ecclesiastica, 20 (Venice, 
1843), 120, gives the number of these dispensations granted by popes from the time of 
Sanchez to that of Clement XI: 


1-2° consang. 1° afin. 1-2° affin. 
Paul V (1605-21) 1 1 
Urban VIII (1623-44) 3 13 1 
Innocent X (1644-55) 1 2 
Alexander VII (1655-67) 4 8 10 
Clement IX (1667-69) 1 1 
Clement X (1670-76 8 1 
Innocent XI (1676-89) 1 2 
Innocent XII (1691-1700) 1 2 
Clement XI (1700-21) 56 6 6 


8 Gregory XVI, ep. La moltiplicita (22 Nov. 1836), Acta Gregorii papae XVI, ed. A. 
M. Bernasconi, II (Rome, 1901), 148-50; S. Dat. Ap. litt. (19 June 1895), Acta sancta 
sedis 28 (1895-96), 568-69; S. C. Sacr. instr. (1 Aug. 1931), Acta apostolicae sedis 23 
(1931), 413-15. 
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for “public reasons.” But in fact, the Holy See since the time of Trent has reg- 
ularly dispensed in favor of private persons for private reasons, as the documents 
just cited indicate, and not only in the second degree, but in the first degree of 
affinity, and in the second degree touching the first of consanguinity and af- 
finity. 

These latter relationships, at least in part, are listed among the prohibited 
degrees of Leviticus 18, and it was generally held, up to the fifteenth century and 
even beyond, that these prohibitions were still binding by divine law (and thereby 
reducible to natural law). But the Council of Trent anathematized anyone deny- 
ing that the Church had the power to dispense in several of these degrees.10 
In the original version of this canon, the sole concern was to condemn those 
who maintained that only the Levitical degrees could be imposed as pro- 
hibited (640).11 At the insistence of many of the council fathers, this statement 
was modified, and made to stress that the Church could impose not only more 
degrees than Leviticus but also fewer (682). 

However, there was considerable disagreement over the word “fewer”; of 
those among the objectors (listed on 742) who stated their reasons, the general 
of the Augustinian Hermits and the bishop of Orléans maintained that the 
Church could not dispense at all in the Levitical degrees (679, 714, 739-40). 
But the bishop of Ostuni, citing Cajetan, held that the Levitical prohibitions 
were still binding by divine law only as general rules which admitted of dispensa- 
tions; this was also the view of the Jesuit general (723, 740), and it was along 
these lines, seemingly, that the final statement was cast: “posse Ecclesiam in 
nonnullis illorum dispensare.”114 

The request of the bishop of Penne that the prohibited degrees be made 
explicit (673, 680) was not acted upon at Trent. And though the Franciscan 
peritus Alatri (or Alani) maintained at one of the theological discussions that the 
natural law forbade only one degree, that between parent and offspring (422), 
no attempt to specify the limits of the natural prohibition to the exact degree 
was made by any of the fathers on the council floor. 

Towards the end of the eighteenth century, in refusing the petition of a man 
from the diocese of Liege to marry his half sister, by whom he had had twin 
children, the Sacred Congregation of the Council stated that it was disputed 
whether unions in this degree were forbidden by natural law, but that the popes 
seemed to think that such was the case, since they had never allowed it. How- 
ever, one of the two cases adduced of such a request actually having been made 
and refused was that of Henry VIII of England, who allegedly asked Pope 
Clement VII to allow his daughter Mary to marry his natural son, Henry Fitzroy, 


® “In secundo gradu numquam dispensetur nisi inter magnos principes et ob publicam 

causam,” Concilii tridentini acta, pt. 6, ed. Stephan Ehses (Concilium tridentinum, 9 [Frei- 
burg, 1924]), 970, from session 24 (11 Nov. 1563), canon 5 of “Canones super reforma- 
tione circa matrimonium.” Note the similarity in syntax between this canon and can. 1076.3 
(“numquam dispensetur,” “numquam permittatur”). 

19 Ibid., 967, canon 3 of “Canones de sacramento matrimonii,” 

11 This and the numbers following refer to pages in the volume of the acts of the 
council, op. cit. supra note 9. 

na “The Church can give dispensations in some of these instances.” 
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the Duke of Richmond; this was cited on the authority of Antoine Varillas.1? 
But it is doubtful that the request was ever formally made, much less formally 
refused, 

When the Anglican Gilbert Burnet challenged the authenticity of this episode 
and demanded evidence, Varillas cited vaguely the correspondence of Cardinal 
Campeggio.18 Campeggio, however, seems to have mentioned this subject only 
once, in his letter of October 17, 1528, to Jacopo Salviati, the pope’s secretary. 
Cardinal Wolsey, he wrote, told him that “they have thought of marrying her 
[the king’s daughter] with a dispensation of His Holiness to the natural son of 
the king, if it could be done.” And far from opposing the plan in principle, 
Campeggio adds immediately afterwards: “I too had thought of this at first, as 
a means of assuring the succession; but I do not believe that this plan would be 
sufficient to remove the chief desire of the king.”14 Furthermore, he received 
a reply from Rome saying that the pope would be much more inclined to grant 
such a dispensation if the king would give over the idea of annulling his own 
marriage.15 

The other case mentioned by the Congregation of the Council was that of 
Count John of Armagnac, whose dispensation to marry his sister was fraudulently 
obtained. However, though it is true that in fact Pope Galixtus III refused to 
grant the dispensation, Pius II agreed to let it stand if it could be proved 
authentic.16 

It is interesting to note that when, several years before the above-cited re- 
sponse of the Congregation of the Council, Pope Benedict XIV referred to the 
cases of Henry VIIT’s children1? and of the Count of Armagnac, he did so with 
the opposite intention. Whereas the congregation saw in the refusal of the 
Roman pontiffs to grant dispensations in this degree a seeming affirmation on 
their part that it was prohibited by natural law, Benedict saw it as a likely 
example of their policy of refusing to dispense in some cases forbidden by human 


12 §, C. C., Leodien. (14 Dec. 1793), Fontes 3888. 

13 Antoine Varillas, Response & la critique de Burnet sur les deux premiers tomes de 
PHistorie de Phérésie, touchant ce qui regarde Angleterre (Paris, 1687), pp. 215-19. 

14 “Et hanno pensato di maritarla con dispensa di Sua Santitä al figliuolo natural del 
re, se si potrà fare, A che havevo anch’ io pensato prima per stabilimento della successione; 
non credo, perd, che questo disegno basti per rimovere il primo desiderio del re.” 
— Römische Dokumente zur Geschichte der Ehescheidung Heinrichs VITI von England, 
1527-1534, ed. S. Ehses (Paderborn, 1893), p. 49. The passage in italics is ciphered in the 
original. When the plan to placate Queen Catherine, here described by Wolsey, was repeated 
by Henry VIII himself to Campeggio on October 23, the part about trying to marry the 
princess to her half brother was not mentioned (Campeggio to Salviati, continuation of 
Oct. 26, p. 54). 

15 G. B. Sanga (for Salviati) to Campeggio, Lettere di XIII huomini illustri, cd. 
Tomaso Porcacchi (Venice, 1576), f. 30. 

16 Pius II, Commentaries, bk. 4, tr. F. A. Gragg, Smith College Studies in History, 30 
(1947), 315-20. See Kelly, op. cit. supra note 3, at 292 n. 77; 303. 

17 Benedict’s account is even more questionable, historically speaking, than that of the 
congregation. He says that Henry made strenuous efforts to get the dispensation from 
Clement (“Instituit equidem Henricus VIII Angliae rex vehementer apud Clementem 
VIL ...”). He cites as his source his old friend G. B. Riganti (c. 1660-1735), who in 
turn cites Varillas and Louis Thomassin (1619-95). See Riganti, Commentaria in regulas, 
constitutiones, et ordinationes cancellariae apostolicae (Vienne [Colonia Allobrogum], 1751), 
IV, 8 (reg. 49, sec. 15). 
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positive law alone.18 He does admit that theologians do not agree whether brother- 
sister marriages are forbidden by natural or divine law, or merely by human law, 
but cites a number of prominent theologians (including St. Thomas)19 who 
admit only the latter prohibition. 

Benedict goes on to give another example of a prohibition enforced only by 
positive law, but which popes have never dispensed from, namely, that against 
marriages of persons related in the first degree of affinity in the direct line. He 
does not mention that this too was at the time a disputed question,20 but says 
only that, in spite of the assertion of the great theologian Francis Sylvius (1581- 
1649) that popes can allow a man to marry his stepdaughter, they have never 
dispensed in that degree, even for the most pressing reasons.21 

The learned pontiff seems to have been wrong in thinking that such dispensa- 
tions were never given, however. For, only twenty years or so after the decree 
of the Council of Trent, it was allegedly the daily practice of the secret tribunals 
of the Datary and the Penitentiary to dispense in this degree, especially when the 
affinity had been contracted through illicit occult intercourse — if, for example, 
a man had secretly sinned with the mother or daughter of his wife, whether 
before or after his marriage. The details of these dispensations would of course 
still be protected by the seal of confession. The fact that they were given was 
revealed by the editor of the second edition of Nicholas Sanders’ De origine ac 
progressu schismatis anglicani, which was issued at Rome in 1586; his statement 
is to be found in the valuable manuscript of the work at the Venerable English 
College in Rome. The editor objected to Sanders’ opinion that it would have 
been beyond the power of the pope to allow Henry VIII to marry Anne Boleyn, 
for the reason that she was (he said) the daughter of the king’s former mistress.21* 

In an instruction issued in December, 1874, to the bishop of Alberta, the 
Holy Office expressed the current state of theological thinking on the subject of 
consanguinity, not only for the collateral line, but for lineal descendants as well. 
If there is any doubt about blood relationship between the parties, a careful 
investigation must be made in order to ascertain for certain that there is no 
question 


of degrees prohibited by natura] law, or of degrees in which the Apostolic See 
is not accustomed to dispense — namely, besides the whole direct line of kin- 
ship, the first degree collateral of kinship, and the first degree of affinity in 


18 He says: “At vero meminisse oportet esse casus nullo aut naturae aut divino iure 
prohibitos, in quibus tamen pontifex neutiquam dispensare consuevit, quamvis soli positivae 
legi derogaturus.” : 

19 Thomas is often cited as holding this view, but he definitely held that the Levitical 
degrees were still binding by divine law and were not dispensed from by the pope. See 
In 4 Sent. 39.1.3 ad 3; 40.1.3; 41.2.3. Thomas stopped working on the Summa theologiae 
before he treated this point explicitly; but at 1-2.105.4 he says that the Levitical laws on 
kinship were based on “the natural reverence which is owing” to close relatives; cf. In I 
Cor. 5.1 for the same idea. 

20 Riganti, op. cit. supra note 17, at reg. 49 sec. 18, gives a long list of theologians, 
including Cardinal Bellarmine, who say that the pope cannot dispense in this degree. 

21 Benedict XIV, ep. Aestas (11 Oct. 1757), secs. 12-14, Fontes 445. 

21a See my forthcoming study, Henry VIII’s Struggle with Incest. 





HENRY ANSGAR KELLY 75 


the direct line arising from licit intercourse or illicit public or occult inter- 
course had before the birth of the party that wishes to marry.22 


The view expressed here is basically that of canon 1076.3 (apart from the 
fact that affinity is no longer contracted by extramarital intercourse). That is 
to say, there is no longer a strict policy of denying dispensations in the first degree 
of affinity in the direct line, unless there is a possibility of consanguinity in the 
first degree of the direct line (that is, where a stepdaughter could be a real 
daughter). 

A ruling of the Congregation of the Council in 1805 declared against a dis- 
pensation in the case of a doubt as to whether the petitioning couple were re- 
lated as half brother and half sister.23 This kind of doubt is also covered by the 
restriction of canon 1076.3, as the Code Commission made clear in 1918 (no 
dispensation is to be allowed if there is a possibility that the woman is the 
daughter or the sister of the man).24 

Cardinal Gasparri deals with another kind of doubt when answering the 
arguments of those who believe that brother-sister unions are forbidden by divine 
law. They maintain, he says, that the Congregation for the Propagation of the 
Faith and the Holy Office always separate married brothers and sisters, but he 
denies that this is so. Since there is in these instances a dubium dubio turis, 
Gasparri maintains that the contract should be upheld unless there is an impedi- 
ment under civil law; and therefore the parties, when they are converted and 
come under the jurisdiction of canon law, should not separate, unless the pope 
permits it by the power which he has over the marriages of nonbelievers. He 
gives one example of such a case.25 Canon 1076.3 does not apply here, since 
it is a question of a marriage already contracted, and according to canon 1014 
the validity of marriage is to be presumed in case of doubt. The same would be 
true, therefore, in Gasparri’s interpretation, in the instance of a man married to 
his granddaughter under similar circumstances; after conversion he would re- 
main married to her. 

The history of the ecclesiastical regulation of marriage between kindred, as 
shown in canon 1076.3 and its sources, is one of progressive relaxation, both in 
theory and in practice. The relaxation could continue, if the doubt concerning 
the limits of the natural law in marriage were to be resolved in accordance with 
the thought of Cajetan and his followers, thereby allowing dispensations in all 
degrees but the first of the direct line.26 

But would it be possible to go even further and admit the licitness, in special 
circumstances, of dispensation even in this last reserve of sacred consanguinity? 


22 S. C. S. Off. instr. ad Ep. S. Alberti (9 Dec. 1874), sec. 18, Fontes 1036 (4.353). 


The instruction goes on to advise the bishop that in all other doubtful cases (therefore, even 
when the parties may be related in the first degree mixed with the second) the pope (Pius 
IX) imparts to him for the next five years the faculties of granting dispensations. 

23 S. C. O., Aesina (23 Nov. 1805), Fontes 3926. 

24 Pontificia Commissio ad Codicis canones authentice interpretandos (2-3 June 1918), 
AAS, 10 (1918), 344-46. 

25 The Congregation for the Propagation of the Faith informed the prefect apostolic of 
Araucania in Chile that the couple were to be left in peace (“Non esse inquietandos”) (13 
Dec. 1919); Gasparri, op. cit. supra note la, vol. I, pp. 133, 432-33. 

25 Cajetan’s views are most fully expounded in the commentary of. cit. supra note 3. 
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First of all, we have seen (and Pope Benedict XIV explicitly stated) that tradi- 
tion and precedent in this matter do not necessarily prove anything as to the 
existence or nonexistence of natural-law prohibitions. Secondly, the opinions of 
theologians are only as good as their reasons, which must be reexamined from 
time to time. 

We might point out that it is not precisely true that all theologians have sup- 
ported the view that no dispensation is possible for parent-offspring unions, no 
matter how unusual the circumstances. It is true that some theologians have 
held that not even God could give such a dispensation; and others, including 
Cajetan,27 say that only God could give it. But still others, including Thomas 
Sanchez, maintain as the truer and more common view the opinion that human 
initiative alone could authorize it.28 

The situation in which these authorities envisage the possibility of a dis- 
pensation of this kind is the extremest imaginable, namely, that of a world with 
only two survivors to continue the human race, a father and his daughter or a 
mother and her son. They note that Chrysostom and Ambrose excuse the action 
of the daughters of Lot in approaching their father, since they believed that he 
was the only man left alive on earth. 

But is it conceivable that other circumstances could tolerate a marriage in 
the first degree of the direct line? This question requires us to examine the reasons 
which theologians have offered in proof of their conviction of the natural in- 
validity of parent-child marriages. These reasons are invariably centered around 
the idea of the sanctity of the family, and stress above all the reverence that the 
child owes to the parent.29 

However, it does not seem that this reasoning is fully operative in practice. 
For instance, it is possible for a man to get a dispensation to marry his step- 
daughter or his adopted daughter, but it is held to be absolutely impossible for 
a man to be allowed to marry a daughter whom he has never known as a 
daughter, and who has never regarded him as her father. Filial reverence does 
not automatically arise (de facto) from the mere event of physical procreation; 
it arises from the roles actually played by husband, wife, and children in a family. 
This relationship can be had without physical procreation; in fact, in cases of 
early adoption, it is (or should be) an irrelevant detail that the married couple 
are not “really” the parents of the child, as far as familial piety is concerned. And 
it might seem that there is something unconvincing about a theory of natural law 
that will find less reason for a reverential prohibition of marriage in these in- 
stances (though it is true that knowledge of the adoption does make a difference). 

When, however, there has been no relationship at all between a father and 
his daughter, there is no existing familial reverence to raise a barrier against 
their marriage, though there may well be wider societal reasons, and genetic 
reasons, against it. The problem is more real when it is a matter of discovering 
a close bond of consanguinity only after a marriage has been entered into, and 


27 Ibid., secs. 11-12 (241-42). 

28 Sanchez, op. cit. supra note 4, at 7.51.9-10 (143). See also F. X. Schmalzgrueber 
(1663-1735), Jus ecclesiasticum universum 3.14.25, vol. 4.2 (Rome, 1845), pp. 110-11, 
who adds his and other names to Sanchez’s list of theologians who favor this last opinion. 

28 See, for example, Thomas Aquinas, In £ Sent. 40.1.3. 
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even more so when children have been born to it. Was Oedipus’s horror really 
dictated by natural law, or should he have been content to accept the revelation 
of his kinship with his wife as a rather disconcerting fact but one that need not 
have interrupted their life together?30 

Given Oedipus’s cultural conditioning, of course, we must answer that such 
a solution would have been impossible, and that anyone of his mentality who 
found himself in these circumstances should be able to have his marriage in- 
validated. If, however, no such abhorrence were aroused in a married couple 
who suddenly discovered a close biological relationship between them, should 
not their marriage be considered valid, if they so desired it? It would seem to 
be the moral thing to do, to leave the decision in their hands. The concept of the 
“voidable contract,” observed in English courts from the seventeenth to the nine- 
teenth century, would be useful here. According to this view, marriages con- 
tracted within the prohibited degrees were not considered to be null and void 
from the beginning but could be declared so if brought to court.31 In practice 
this meant that a third party could impeach the marriage and have it invalidated; 
if we were to revive the law to meet the problem now under discussion, we would 
want to restrict this right to the man and his wife alone. 

The danger of inadvertently entering into technically incestuous marriages 
has been increased in recent times by the growing practice of heterologous arti- 
ficial insemination. This method of procreation, it may be observed, is ordinarily 
undertaken with the consent of the husband, who agrees to have his wife im- 
pregnated with seed supplied by a third party, and to accept the resulting off- 
spring as if it were his own biological child. The husband’s assumption of re- 
sponsibility for the child would be even more clear if the husband’s semen were 
mingled externally with the donor’s before insemination; granted (or assumed) 
at least a minimal fertility in the husband, the child would be presumed legitimate 
in law,32 and the husband would fall under the prohibition of canon 1076.3 
and would not be allowed to marry a daughter conceived in this way.33 

Correspondingly, in these circumstances the donor’s biological relation to 
the child would be unprovable either way; and even if his identity were to be 
disclosed,34 should he be owed any more respect from the child than a man 
who had contributed to a blood transfusion for the lawful father? And even in 


30 Theologians have attempted, with rather dubious success, to prove that there is a 
law of nature in this matter by appealing to the animal kingdom. For instance, St. Thomas 
(ST 2-2.154.9 ad 3) draws on Aristotle’s story of the horse that killed himself when he 
realized that he had covered his own dam. Duns Scotus (In 4, Sent. 40) adds to this 
report of an elephant who, having been deceived into committing a similar indignity, turned 
on the one who deceived him and killed him. Cf. Sanchez, of. cit. supra note 4, at 7.51.7 
(142). 

31 See George Hayward Joyce, Christian Marriage; an Historical and Doctrinal Study, 
2nd ed. (London, 1948), p. 558. 

32 For this and other legal and social implications of artificial insemination, see “Arti- 
ficial Insemination — Husband’s Duty of Support — Implied Contract — Equitable 
Estoppel,” a comment on the case Gursky v. Gursky, 39 Misc. 2d 1083, 242 N.Y.S. 2d 
(Sup. Ct., 1963) 406 f., in Boston Law Review, 44 (1964), 407-12. 

33 Of course, in the traditional interpretation, the same would apply to the donor. 

34 Under the New York City Sanitary Code the physician must keep a record of the 
donors in cases of artificial insemination, and such records are liable to authorized inspection 
(“Artificial Insemination” [op. cit. supra note 32], at 409 n. 11). 
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a case where a donor’s chromosomal connection could be definitely established, 
should any reverential considerations which this knowledge might provoke be 
the overruling factor in determining the morality or validity of a marriage con- 
tract? Or, rather, might not the impersonal nature of the transaction (whereby 
the man supplied his wife with half of her genes) allow an exemption from the 
normal laws against incest? And could not this reason for validating marriage 
be considered possible in other cases where there was no previous knowledge of 
the kinship? 

The chances of a man unknowingly marrying a woman artificially conceived 
with his own seed are, perhaps, rather slight. But much more likely is the pos- 
sibility of marriage between persons conceived with semen from the same donor, 
especially where the doctors keep “sperm banks” and dilute the sperm to such 
an extent that a great number of conceptions can be effected from a single 
ejaculation.35 The secrecy involved in adoption procedures could also easily 
give rise to similar complications. 

Considerations such as these may help to shed additional light upon an in- 
stitutional concept which has often been obscured by long-lived taboos and cultural 
determinations, and which has resisted fully rational analysis. Like everything 
connected with sex and marriage, the laws on incest and kinship bans which we 
have inherited need to be tested constantly and brought, as far as possible, into 
conformity with a truly moral and intelligent view of mankind. 


Henry Anscar KELLY 


35 “Tf one donor were very prolific there is a fair chance of unknowing incest, since he 
might be the father of one hundred children whose potentiality of intermarriage is higher 
than average, because their ‘parents’ probably belong to the same social stratum and group, 
if they use the same doctor” (“Artificial Insemination” [op. cit. supra note 32, at 408 n. 5). 
Time (“The Riddle of A.I.,” 87.8 [25 Feb. 1966], 48) reported a case in which a doctor’s 
privileged knowledge prevented just such a marriage, and other cases‘involving brothers and 
sisters adopted by different families have come to my attention. 





INDISSOLUBILITY OF MARRIAGE 
AND NATURAL LAW 


More than once it has been taught by modern popes that the natural law 
requires marriage to be indissoluble. In this paper I propose to examine the 
genesis of this teaching, to suggest its context, to relate it to previous teachings 
by popes, theologians, and canonists, and to see how it fits with modern papal 
practice. 

I. Crassic Canon Law 


When the canon law was in its formative stage in twelfth century Bologna, 
Gratian was unaware of any requirement of man’s nature that made marriage 
indissoluble. He considered divorce and remarriage formally in two contexts. 
The first was that of a convert whose wife withdrew from him “in hatred of the 
Christian faith.” At this point in time the sense had not been established beyond 
question of St. Paul’s “But if the unbeliever withdraws, let him withdraw. In 
these matters the brother or the sister is not a slave’ (I Cor. 7.15).1 Gratian 
elected the meaning ascribed to the text by an unknown Latin writer whom he 
erroneously took to be Pope Gregory the Great, and quoted as decisive this com- 
mentator’s words, “Contempt of the Creator dissolves the law of marriage as to 
him who is abandoned.”2 Accordingly, where a convert’s spouse left him in 
hatred of Christianity, the marriage was dissolved, and the abandoned convert 
might remarry. In explanation of why the same reasoning would not apply if 
any believer were abandoned by a believing spouse who left, “in hatred of the 
faith,” Gratian merely observed, “There was a confirmed marriage between them 
which could be dissolved in no way.”3 

“Confirmed” (ratum) in this usage by Gratian appeared as a conclusory 
term, equivalent to “indissoluble,” but giving no reason for indissolubility. He 
had stated at the end of the immediately preceding question that 


marriage among unbelievers is not confirmed because their marriage is not 
firm and inviolable. For when a libel of repudiation has been given, it is 
lawful for them to withdraw from one another and to be coupled 
to others according to the law of the forum, not according to the law of the 
City which they do not observe.4 


1 St. Augustine denied that the convert could remarry, De adulterinis coniugii 1.25.31, 
Corpus scriptorium ecclesiasticorum latinorum (Vienna 1886- ) 41.379 (hereafter CSEL). 

2 The sentence quoted is from Commentarius in epistolas B. Pauli ad Corinthios 7.15, 
Patrologia latina, ed. J. P. Migne (Paris, 1844-1865) 17.219 (hereafter PL). 

The commentary was ascribed to Gregory or to St. Ambrose, and since the time Erasmus 
demonstrated that it could be neither, has been ascribed to “Ambrosioster’ or Pseudo- 
Ambrose. I believe that the author has been correctly identified as Isaac, a fourth century 
Roman lawyer and convert from Judaism. See the discussion of the evidence in Alexander 
Souter, The Earliest Latin Commentaries on the Epistles of St. Paul (1927), pp. 40-68. 
Counterarguments appear in Prosper Schepers “L’Ambrosiastre et Saint Eusèbe de Verceil,” 
Recherches de science religeuse 37.295. They are not persuasive. 

3 Gratian, Decretum, c.2, C.28, q. 2 in Corpus juris canonici, ed. E. Friedberg (Leipzig, 
1879-1881). 

4 Ibid., dictum post c.17, C.28, q.1. 
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In this exposition a marriage which was not confirmed was one which might be 
lawfully dissolved. Unbelievers lawfully dissolved their unions; they were not 
bound by the Jaw of the Christian City of God. Nothing was said of any 
universal natural law which would bind all men to observe indissolubility. 

The second context where divorce and remarriage were formally considered 
by Gratian was where a man who had dismissed his wife because of her adultery 
sought to marry again in his wife’s lifetime. On the one hand, St. Augustine taught 
that “she will never lack the sacrament of marriage even if she is not reconciled 
to her husband”5; St. Jerome denied that any cause whatsoever permitted. dis- 
solution of marriage, though it were begun by ravishment, trick, or coercion;§ 
and several local councils prohibited remarriage after a spouse had been divorced 
for adultery.” On the other hand, Pope Gregory II had written St. Boniface, 
the missionary apostle of Germany, that a husband might marry if his sick wife 
could not have intercourse;8 and the same anonymous commentator on Co- 
rinthians whom Gratian had accepted as authoritative on the convert’s remarriage 
right, and whom he now identified as St. Ambrose, taught that I Cor. 7.11 
implied that a husband could divorce his wife for adultery, and remarry.® 
The choice between these conflicting authorities did not hinge for Gratian on 
any dictate of nature. Deciding for indissolubility here, he speculated that the 
quotation ascribed to Ambrose might be a forgery or might mean merely that 
the innocent spouse could remarry after the death of the adulteress.10 He sup- 
posed that Pope Gregory’s decision could have been a temporary permission, 
parallel to the pope’s permitting the newly converted English to marry without 
observing all of the canonical rules on incest.11 He took the general position that 
“no authority” permitted remarriage in a spouse’s lifetime; and he gave no reason 
why authority had adopted this position except what was implicit in the sacra- 
mental reason assigned in the quotation from Augustine.12 

In the next half century, during which decisive papal rulings accumulated to 
form the corpus of the canon law, the popes made no effort to construct a rationale 
for indissolubility which appealed to nature. Rolando Bandinelli, the greatest 
canonist to become pope, gave judgment as Alexander III on various broken 
marriages, invariably upholding the requirement of indissolubility but not setting 
out propositions of natural law. Directing the abbots of St. Edmund. and of 
Demer to return an adulterer to his neglected spouse, the pope merely said that 
even an innocent spouse “must be reconciled” (X.4.1.9).13 Asked by a bishop 
if a husband could remarry if his wife were separated from him for some crime, 
the pope replied briefly: “although they will be separated, they will still always 
be spouses” (X.4.19.2). Instructing the bishops of Worcester and Bath on how 


5 Augustine, De adulterinis coniugis 2.5.4, CSEL 41.386. 

6 Jerome to Amandus, Epistle 55.3, PL 22.562-563. 

7 Gratian, Decretum c.4 and 7, C.32, q. 7. 

8 Gregory to Boniface, letter 14, PL 89.525. 

9 Commentarius in epistolas B. Pauli 7.11, PL 17.218. 
10 Gratian, dictum post c.18, C.32, q.7. 
11 Ibid., dictum post c.24, C.32, q. 7. 
12 Ibid., dictum post c.18, C.32, q. 7. 

13 Alexander III, Ex parte in Decretales Gregorü IX, Corpus juris canonici, Friedberg 

ed. The Decretales will hereafter be referred to as X. 
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to handle a case where a woman had married, pendente lite, in violation of her 
archbishop’s injunction, the pope found it “not fitting” that “only” because of an 
ecclesiastical prohibition “the sacrament of marriage should be dissolved” 
(%.4.16.2). This pope, who did perhaps more than any other to construct a 
legal system protecting the indissolubility of marriage, was too closely concerned 
with operating rules to spell out in his decisions the theory behind them. 

Scripture was the usual source to which the popes of the post-Gratian era 
turned. Clement III was asked by the bishop of Saragossa if women in his 
diocese could remarry after their husbands, captives or pilgrims, had been absent 
more than seven years. The pope said no, and quoted St. Paul (I Cor. 7.39), 
“A woman is bound to her husband as long as the husband lives” (X.4.1.19). 
Innocent III was asked by the archbishop and chapter of Tyre about the marital 
status of converts in the Holy Land who (as Jews or Moslems) had been married 
without regard to the canonical rules on incest. The pope reasoned that the 
Lord had spoken to Jews when He said, “What God has joined together, let no 
man put asunder” (Matthew 19.6). If Jewish marriages had been upheld by 
the Lord, they were not to be broken up by enforcement of the canonical degrees 
of consanguinity (X.4.14.4). In a second letter to the Holy Land, to the bishops 
of Tiberias, Innocent III added that “the sacrament of marriage exists among 
believers and unbelievers,’ and he again cited scriptural precedent: St. Paul 
had spoken of a believer having an unbeliever as a “wife,” in I Cor. 7.12. By 
baptism the pope concluded, using an old formula, “sins were dismissed, not 
marriages dissolved.” The marriages contracted by converts before conversion 
were to be upheld, although polygamy was ruled out by the requirement that 
spouses be “two in one flesh,” not “three or more” (X.4.19.8). Nonetheless, a 
convert could remarry if his unbelieving spouse “dragged him to mortal sin.” 
This expansion of dissolubility for “contempt of the Creator,’ Innocent III 
taught, was because unbelievers’ marriages were not “confirmed,” while baptism 
made believers’ marriages “confirmed” and indissoluble (X.4.19.7). 


When these individual decisions were put together in the Decretals in Book 
Four, which was devoted to marriage questions, no effort was made by the editor, 
St. Raimundo of Pefiaforte, to develop a consistent position on why divorce was 
wrong. The citation of St. Paul by Clement III was of such little interest that 
he edited it out of the text of the decretal in the collection. He left standing the 
reasoning of Innocent III that Scripture treated the marriages of unbelievers as 
made by God; he also left standing and unreconciled with this text Innocent IIT’s 
teaching that the marriages of unbelievers could be dissolved by the sin of a 
convert’s spouse. The unstated implication was that the words “What God has 
joined together, let no man put asunder” were not as absolute as they looked. 
All that the editor did for the sake of consistency was to eliminate a ruling of 
Pope Celestine III which had dissolved the marriage of two believers when one 
had lapsed into heresy (X.3.33.1). It was clear from the law that the marriages 
of believers, once consummated by intercourse, were never to be dissolved. But 
why? A canonist using the basic law of the Church, Gratian and the Decretals, 
was given no reason why marriage was generally indissoluble, no indication that 
indissolubility was required by natural law. 
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The omission of any natural law reasoning in the canons is all the more 
striking when comparison is made with the canons on another moral topic such as. 
usury or the canons on another specifically sexual subject such as contraception. 
A palea added to Gratian on usury included a long passage ascribed to John 
Chrysostom explaining how usury was against the law of nature.14 Operationally, 
the law against usury was treated as absolute and universally binding: Alex- 
ander III denied that the pope could give a license to take usury for a good 
cause such as raising money to ransom slaves of the Saracens; condemned by 
Scripture, usury could no more be licensed for a good end than lying to save a 
man’s life (X.5.19.4). Innocent III, who subscribed to the principle that the 
Church did not judge those outside its membership, nonetheless devised sanctions 
against Jews taking usury from Christians (X.5.19.12). On contraception, Gratian 
quoted Augustine as to the special sinfulness of any intercourse “against nature.’’15 
The Decretals treated contraception as a form of homicide, taking the life of a 
man to be (X.5.12.5). Usury and contraception were measured by a natural 
standard, condemned for reasons grounded in nature, and forbidden to all men 
everywhere beyond possibility of papal dispensation or exception in favor of the 
faith. Nothing similar appeared in the canonical treatment of divorce. 


II. Crassıc THEOLOGIANS 


The leading twelfth century theologians of Paris, Hugo of St. Victor and 
Peter Lombard, had upheld the inviolability of the marriage of believers, admitted 
the dissolubility of a convert’s marriage by his spouse’s contempt for the Creator, 
and taught that a consummated marriage signified “the union which was made 
between Christ and His Church through His assumption of flesh.”16 Neither 
writer advanced a theory of natural indissolubility. Speculation on this score began 
with the rise of university theology in the late twelfth century, but at first made 
little headway beyond a vague appreciation that natural law had some relation 
to marriage. The state of the argument in 1220 may be caught by considering 
The Golden Summa on the Sentences of Guillaume of Auxerre, a theologian 
doubly fitted to write on the subject by virtue of being the leading moralist of the 
University of Paris and the university's representative at the Roman Curia. 
Guillaume stated flatly that the command to spouses not to separate was “of 
natural law,”17 but beyond this blank assertion he did not go unless his reasoning 
against polygamy and fornication were read to apply to divorce and remarriage. 
Polygamy was excluded by the rule, “Do not do unto others what you do not 
wish done unto you.” A man would not want a woman “to divide her flesh 
with many.” Therefore he ought not to divide his flesh with many, “for in this 
man and woman are equal.” “Simple fornication” — the intercourse of single 
unattached persons — was prohibited because a fun left his father and his 


14 Gratian, Decretum, D.88, c.11. 

15 Ibid., c.11, C.32, q.7. 

16 Hugo of St. Victor, De sacramentis christianae fidei 2.11.3, PL 186.482; cf. Peter 
Lombard, Sententiae, ed. College of St. Bonaventure (Quarrachi, 1916) 4.26.6. 

17 Guillaume of Auxerre, Summa aurea in quartos libros sententiarum (Paris, 1500), 
Book 4, “De libello repudii,” £.289r. 
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mother to become one flesh with a woman, and this “example” indicated “per- 
petuity of cohabitation with a wife.”18 It would have been possible to draw these 
strands of argument together in a case against divorce. Guillaume himself, how: 
ever, did not do so. 

The next generation of theologians, the acute masters who appeared with 
the blossoming of the Franciscan and Dominican orders, faced objections to 
indissolubility drawn from the Mosaic and the Roman laws. In Roman law con- 
sent made the marriage, and withdrawal of consent undid it. The canonists 
accepted the notion that consent was necessary to begin a miarriage, carefully 
adding that it must be consent with marital affection. But “if marriage is born 
by the consent of love, it is dissolved by the opposite, namely the dissent of hate.” 
So Alexander of Hales phrased the objection derived from Roman legal reasoning 
and answered, “Although marriage is caused by consent, yet this is only by the 
intervention of divine authority approving the consent.”19 The withdrawal of 
consent did not, therefore, dissolve. This answer appeared to rest on the proposi- 
tion of Matthew 19.6 that God had joined the married. To this extent Alexander 
rested on Scripture, but he did argue elsewhere that “from the law of nature 
marriage is an undivided way of life.”20 In this phrase he echoed an elementary 
Roman law definition of marriage as “the union of a man and a woman main- 
taining a custom of undivided life” ;21 he scarcely proved that one undivided way 
of life could not be substituted for another, especially when the Roman law itself 
accepted divorce as compatible with its definition of marriage. To the objection 
that divorce was permitted by the Mosaic law, Alexander answered that it was 
only tolerated as an evil less enormous than wife killing. He did not attempt to 
show how, if the marriage bond was indissoluble, God could have permitted a 
man to put aside his wife and take another in her place, licensing thereby an act 
which was formally evil in terms of the theologians’ analysis. 

Unlike Alexander, Albert the Great “thought” that remarriage would not 
have been a sin for the Old Testament man who divorced ‘his wife. Indeed, he 
observed that divorce and remarriage were permitted by all laws except the law 
of Christ. The implication of these remarks was that the rule on divorce was a 
special rule for Christians. The requirement of indissolubility, Albert said ex- 
pressly, was “a sign of the perfection of the law of Christ.” Marriage was a 
symbol of the union of Christ and the Church triumphant where there would 
be “a single state of open union, face to face.”22 In these statements and in this 
symbolism there was nothing which made indissolubility a requirement of nature. 

Albert gave two reasons, however, why divorce should be eliminated by law. 
Marriage was ordained as a medicine for concupiscence. Plurality of wives — 
concurrent or successive — created “a lustful polity’ and so subverted the 


r 


18 Ibid., £.286v., 287v. 

ae Alexander of Hales, Summa theologica Book 3, part 2, c.2, art. 5 (Opera, ed. College 
of St. Bonaventure, Quarrachi, vol. 4.). 

20 Ibid., Book 3, part 2, 0.2, art. 1. 

21 Institutiones, “De patria potestate” 1.9, Corpus iuris civilis, ed. Kriegel (Leipzig, 
1853). 

22 Albert, In libros sententiarum Petri Lombardi (Opera [Lyons, 1651], vol. 16) 4.33.27; 
4.33.1; 4.33.6. 
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medicinal effects of marriage. Hence it was right for the law to restrict marriage 
to indissoluble monogamy. Moreover, divorce and remarriage stirred up hatred 
between the relatives of the divorced spouses and between the children of the 
two marriages. The law wisely forestalled these evils by its prohibition.23 In 
these two arguments an attempt was made to base the Christian rule on reasons 
generally applicable to mankind. The arguments rested on assumptions taken for 
granted, not on empirical proof. Undeveloped as they were, Albert’s contentions 
represented a substantial shift from appeal to Scripture, sacrament, or the divine 
constitution of marriage. Civil good and human happiness were used as criteria 
by which divorce and remarriage were measured and rejected. The binding 
character of the obligation, however, arose from “law”; and as Roman law per- 
mitted divorce, the law referred to appeared to be the Christian law of Christ. 

None of these academic theologians had mentioned the welfare of the children 
born in a marriage or the requirements of love as reasons for rejecting divorce. 
It was to be the task of the greatest of university theologians, Thomas Aquinas, 
to set out these relationships. More than any predecessor, Thomas appeared 
sensitive to the need not to leave the principle of indissolubility without support 
in man’s nature. Where his forerunners had been niggardly in their appeal to 
reason, Thomas amassed arguments. Like his master, Albert, he did not attempt 
to prove his arguments by data; intuition served as evidence, consequences were 
supposed as likely without demonstration that they had in fact followed. Still, 
the arguments made were such a careful blend of common sense, empathy, and 
observation that, without the apparatus of comparative sociology, they made a 
not implausible showing. With Thomas a natural law case against divorce was 
constructed. 

The Roman law before Justinian had not protected the children in divorce 
at all. A reform measure of Justinian’s had protected the inheritance rights of 
some children in some divorces.24 With this sole example of legislative concern for 
the impact of divorce upon a child, it was, perhaps, not surprising that Thomas’ 
first thought of the relation of children to divorce was in terms of their inheritance. 
A father, he argued in his youthful commentary on the Sentences, was bound by 
nature to enrich his sons.25 That a son might be an heir at his father’s death 
and so be enriched, the marriage which had produced him had to last. Divorce 
and remarriage disrupted the natural law of inheritance. 

This first effort to make a case was patently limited — limited to marriages 
with sons; limited to upper-class marriages where there was property to inherit; 
limited to societies where primogeniture would not guarantee inheritance of the 
land to the first son. It was also too broad an argument. It told against any 
second marriage, whether the first had been dissolved by divorce or by death. 


23 Ibid., 4.35.4.; cf. Albert, De sacramentis 9.2.5 and 10, an earlier work where marriage 
is described as medicine for concupiscence and it is stated that the Gospel has given re- 
strictions to marriage to perfect it to this end. 

24 Justinian, Novel 22, secs. 23-27, Corpus juris civilis, ed. R. Schoell and W. Kroll 
(Berlin, 1954). For a discussion, see John T. Noonan, Jr., “Novel 22,” in The Bond of 
Marriage, ed. William W. Bassett (Notre Dame, 1968), pp. 59-60. 

25 Thomas Aquinas, In libros sententiarum Petri Lombardi 4.33.1, in Opera omnia 
(Parma, 1852-1873), vol. 7. 
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It was an argument, however, which Thomas kept and tried to refine in his more 
mature work, the Summa Against the Gentiles. 
Here he argued: 


A son, according to the likeness of appearance preserves, as if by some kind’ 
of succession, the natural life which cannot be preserved forever in the father. 
Therefore it is fitting according to nature that the son succeed to those things 
which are his father’s.26 


According to this analysis inheritance by a son was natural, But why did in- 
heritance by a son require indissolubility of marriage? Thomas supposed that 
inheritance would lead to the father having “a care” for the son as long as the 
father lived, and that this care would require the father and mother to live to- 
gether to the end of life. 

On its face the developed argument was not materially changed from the: 
argument in the commentary on the Sentences except for the effort to ground 
inheritance in nature. There may, however, have been a psychological element 
here going beyond the early contention that a son would not be enriched if his 
father remarried. There was a hint that in finding an answer to death, a con- 
tinuation of natural life, in his son, a father was bound not only to the child but 
to the woman with whom he had generated the child. The natural care that 
the new life succeed to the father’s state must be shared with the mother. In 
this deepened form the argument still did not cover the case of the sterile couple, 
but it could be understood of all parents of whatever class and whatever the 
sex and number of their children. The argument was nondemonstrative, but 
it asked each parent, would there not be less care for the child who is your like- 
ness if you no longer lived in love with the other principle of his being? 

A companion argument focused on the child’s need for education. The purpose 
of sexual intercourse for Thomas was not mere begetting but “fit begetting and 
education of the begotten.” Nature was frustrated if education were denied,. 
and “in the human species it is manifest that the woman alone does not suffice 
for the education of offspring.” A man was needed, both parents were needed. 
They were needed not only for the bodily welfare of the child, but for the rational 
instruction of the child. Hence, “a man should remain with a woman after 
coitus and not at once withdraw, promiscuously going to someone else as happens 
among fornicators.”27 But if this consideration suggested why it was natural 
for parents to stay together until their children were educated, why did it show that 
there was any obligation to remain together once the children were of age? 

In part, Thomas answered, because the educational effort of the parents was 
bound to their care for the natural continuation of their lives in their children 
which lasted as Jong as the parents lived. In part, because natural equity came. 
into play. If a man dismissed his wife and took another when the children had' 
been educated, he acted unfairly. He took his wife in youth when she was fair 
and fertile. They were bound to stay together while the children were brought 


26 Thomas Aquinas, Liber de veritate catholicae fidei contra errores infidelium seu 
Summa contra gentiles, ed. Celsa Pera, O.P., Peter Marc, O.S.B., and Pietro Caramello 
(Turin, 1961) 3.123. 
` 27 Ibid., 3, c.122. 





86 THE AMERICAN JOURNAL OF JURISPRUDENCE 


up. If then he turned her out, old and sterile, he harmed her in violation of 
natural equity.28 

The appeal of natural equity was reinforced by Thomas’ view of the family 
structure. A hierarchy was assumed to exist within the family, not for the ad- 
vantage of the male, but for the common welfare. In terms of this hierarchy a 
wife could not fittingly divorce her husband, “since the woman is naturally subject 
to the man as her governor.” But if she had no power to dismiss her governor, 
he could not have power to dismiss her, for by such a one-sided option “there 
would not be an equal partnership of the man with.the woman, but a certain 
slavery on the part of the woman.” Opportunity to divorce became unnatural 
by its effect on the natural partnership of the spouses. 

Children apart, mere fairness apart, the relation of husband and wife made 
it “fitting that marriage be entirely indissoluble.” Joined as partners, husband and 
wife were joined in love, and the requirements of love were reasons for indis- 
solubility. Negatively, indissolubility was an incentive to fidelity. “The love of 
each to the other will be more faithful when they know they are indivisibly bound.” 
Adulteries which could be a prelude to a second marriage would be avoided. 
Assaults on the marriages of others would not be rewarded. 

Indissolubility did not merely fortify fidelity. It sprang from the love realized 
in marriage. As Thomas put it: 


The greater a friendship is, the firmer and more lasting should it be. 
Between husband and wife there appears to be the greatest friendship; for 
they are united not only in the act of carnal coupling — which even among 
beasts makes a certain sweet partnership — but for the fellowship of all of 
domestic life. Hence, in sign of this fellowship, as Genesis 2 says, a man puts 
away both his father and his mother for the sake of his wife.29 


Genesis 2.24 had said “they shall be one flesh,” and the Lord had quoted 
these words before saying, “What God has joined together, let no man put 
asunder” (Matthew 19.6). But in Thomas’ argument it was not the physical 
unity of the flesh in intercourse which established indissolubility. It was the 
psychological unity reached in the greatest friendship which established it. 
Friendship — Thomas’ term for the love of another being because of that being’s 
similarity to oneself, as distinguished from concupiscence or the love of another 
bcause of deficiency in oneself — stressed the partnership of spouses. The “great- 
est friendship” recalled the words of Christ, “Greater love than this has no man 
than to lay down his life for his friends’ (John 15.13). The greatest friendship 
implied self-sacrifice for the good of the friend. The standard set for marital 
love was not different from St. Paul’s: “Husbands, love your wives as Christ 
loved the Church” (Ephesians 5.25). If the marital union was marked by the 
greatest friendship, it was marked by a self-sacrificing love which excluded dis- 
solution. 

None of Thomas’ reasons, taken singly or together, showed why indis- 


28 Ibid., 3, c. 123. 

29 Ibid., 3, c.123. Earlier, commenting on Aristotle’s characterization of man as “a 
conjugal animal,” Thomas had analyzed the friendship between spouses in terms of the 
useful, the delightful, and the virtuous, In libros Ethicorum Nichomu, 8.12 Opera. 
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solubility of marriage was an absolute which could never be violated. In this 
respect, his argumentation against divorce was unlike his argumentation against 
usury or contraception which purported to show an internal incoherence in each 
and every usurious or contraceptive act. No reason was given why some other 
value might not, on occasion, be preferred to the father’s solicitude for his child. 
No reason was given why a union should not be dissolved where habitual adultery 
had in fact mocked fidelity or where habitual cruelty had turned “the greatest 
friendship” into hatred or contempt. It was “fitting” that marriage be indissoluble, 
it was natural for it to be indissoluble. But was natural law denied if in some 
circumstances marriage was dissolved? Thomas’ answer was unclear. He stated 
that human law had made marriage “an undivided union” — he referred 
to the Roman law which made marriage monogamous as long as it lasted. 
This law did not abolish divorce, though it did, he said, respond to “natural 
instinct.” Beyond the civil law, divine laws, he continued, “not only explicate 
the instinct of nature but supply the defect of natural instinct, just as those 
matters which are divinely revealed surpass the capacity of natural reason.” 
Here divine Jaw had attached a supernatural character to marriage “from its 
signification of the inseparable union of Christ and the Church.”30 It was left 
to be inferred that it was divine law which had ruled out absolutely divorce and 
remarriage. 

In summary, the classic theologians of the thirteenth century did not show that 
natural law universally forbade divorce. Unlike the classical canonists they ex- 
plored the question. Like the classical canonists they found no universal basis for 
indissolubility except the command of Christ, and no universal reason for this 
command save the reason applicable to Christians, that their marital unions 
symbolized the joining of Christ and the Church. With Thomas they suggested 
how indissolubility responded to natural instinct and the requirements of the 
greatest love. 


III. SANCHEZ AND LIGUORI 


The subtlest, boldest, most imaginative and comprehensive of scholastic 
writers on marriage, Tomás Sanchez, Jesuit of Córdoba, published his great 
treatise, The Holy Sacrament of Matrimony, some three and a half centuries 
after the work of Thomas Aquinas. He asked directly, “By what law is marriage 
indissoluble and whence arises this indissolubility?” He answered, resolving what 
had been left ambiguous in Aquinas, that the more probable opinion was mhal 
it was not by natural law.31 

Three proofs were offered by Sanchez in support of his teaching. First, the 
law of nature was always the same. Yet, before the Gospel, divorce could dis- 
solve marriage in the Mosaic law. After the Gospel, conversion to Christianity 
followed by abandonment by the pagan spouse and remarriage by the Christian 
dissolved the pagan marriage. Second, “the wisest pagans,” the Athenians and 
the Romans, and their “wisest lawyers,” Plato, Cato, and Cicero, had thought 
divorce was licit. The disciples themselves were startled at Christ’s pronouncement 


30 Ibid., 3, c.123. 
31 Tomäs Sanchez, De sancto sacramento matrimonii (Venice, 1737) 2.13.7. 
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against divorce. “They were scandalized as if by something new and otherwise 
unheard of.” It was hard to believe that a principle which had escaped everyone 
except the Christians should be inculcated by natural reason. Third, there were 
two cases where it was “difficult” — he prudently refrained from saying impossible 
—to show by reason that a marriage was indissoluble: where the couple was 
sterile, and where the wife had an incurable disease preventing intercourse. 
These cases suggested that there was no universal natural law governing the 
dissolubility of marriage.32 

Indissolubility, Sanchez added, did not arise from marriage being a sacrament. 
Unlike baptism, marriage did not stamp an indelible “character” on the recipient 
of the sacrament; after all, second marriages for widows and widowers were 
commonplace. Moreover, the Council of Trent had solemnly declared that an 
unconsummated marriage was dissolved by the religious profession of one of the 
parties, Yet an unconsummated marriage had been a sacramental marriage, 
for the sacrament was conferred in the exchange of marital consent.33 

If indissolubility came from neither natural law nor the sacrament, where 
did it come from? It arose “from the meaning by which Christ raised it to signify 
the indissoluble union of Christ with the Church through the flesh He had 
assumed.” In a word, indissolubility arose “from the positive divine command- 
ment of Christ.”3* By thus classifying the source of indissolubility, Sanchez put the 
law against divorce and remarriage in the special category of “positive divine 
law,” a category usually reserved for precepts governing the sacraments and 
hierarchy of the Church. 

~ One century and a half after Sanchez, his express rejection of natural indis- 

solubility had not been condemned by the popes nor refuted by his peers. It had 
not, however, won many adherents. According to the master moralist, St. Alfonso 
de’ Liguori, the most common opinion was that the indissolubility of marriage 
arose “from the law of nature itself, because it is necessary to the education of 
offspring that the parents care for their continuing welfare.”35 This argument 
was a compressed and almost unintelligible version of Thomas Aquinas’ argu- 
mentation; it failed to deal with Sanchez’ objections; and Liguori reached his 
conclusion as to the commonness of this opinion among theologians by taking 
Thomas Aquinas as an exponent of natural law indissolubility instead of re- 
specting the reservations which had marked his teaching. It is fair at least to 
say that as late as the mideighteenth century, after the formation of canon law, the 
theological flowering of the universities, the age of Spanish scholasticism, and the 
golden age of moral theology, there was still no consensus that the law of nature 
established indissolubility. 


IV. Tue BATTLE Acainst Civil Divorce 


A different note was struck beginning in the last quarter of the eighteenth 


32 Ibid. 

33 Ibid. 

34 Ibid., 2.13.8. 

35 Alfonso de’ Liguori, Theologia moralis, in Opera moralia, ed. Gaudé (Rome, 1905- 
1912), “De matrimonio,” n.956. 
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century and continuing into the twentieth. For the first time since the dis 
appearance of the old Roman Empire, civil governments in traditionally Catholic 
countries of Europe began to assert jurisdiction over marriage and its dissolution. 
The popes responded to these assertions as to a challenge. The conflict with 
secularists over marriage was waged as part of the battle over the proper rela- 
tion of the Church to the state. As the nineteenth century popes responded to 
the movements for disestablishment, religious tolerance, and freedom of con- 
science by condemnations, so they responded to attempts to make marriage and 
divorce the business of the state. The arguments of the secularists seemed to 
eliminate the Church entirely. The popes did not make nice discriminations in 
their replies. In a context of polemic, sweeping claims were papally put forward 
as to the character of the marriage bond. 

An early specimen of papal exhortation of this kind was the letter of July 11, 
1789, of Pius VI to the bishop of Erlau in Hungary, where the Austrian empire 
was asserting control over marriage. “In the state of nature itself,’ the pope 
wrote, “marriage is so divinely instituted that it carries with it a perpetual and 
indissoluble bond which hence can be dissolved by no civil law.”36 Here divine 
institution was made to serve as an argument for natural indissolubility — an 
argument not substantially different from that of Alexander of Hales and resting 
on a recollection of the sentence, “What God has joined together.” 

In the celebrated synopsis of modern errors put together by Cardinal Antonelli 
from the writings and allocutions of Pius IX, the proposition, “By the law of 
nature the bond of marriage is not indissoluble and in various cases divorce in 
the proper sense can be decreed by civil authority,” was classed among con- 
temporary “errors about Christian marriages.”87 Of the original papal statements 
from which this summary was drawn, one had been directed by Pius IX in 1852 
against the civil divorce laws of New Granada,37* the other had been directed at 
a book, Juris ecclesiastici institutiones, of John Nepomucene Nuytz.38 

The strongest single papal declaration was elicited by the movement in France 
to institute a limited divorce law. The largest Catholic nation in the world, 
and the most active intellectually, France was always of special concern to Rome, 
and ‘its development was watched with particular anxiety by Leo XIII. On 
February 10, 1880, he issued Arcanum divinae sapientiae, an encyclical on 
Christian marriage addressed to all the bishops of the world, but provoked by 
the course of events in France. The pope pressed hard on the theme that the 
divine institution of marriage by God had endowed marriage with indissolubility: 
“By the will of God the nuptial bond is so closely and strongly knit that by no 


36 Pius VI to the bishop of Erlau, excerpted in Enchiridion symbolorum, ed. H. Denzinger, 
rev. K. Rahner (Freiburg im Br., 1955) n. 2235 (hereafter Denzinger). 

37 Syllabus complectens praecipuos nostrae aetatis errores qui notantur in encyelicis 
aliisque apostolicis litteris Sanctissimi Domini Nostri Pii Papae X. Acta SS. D. N. Pi P. IX 
ex quibus excerptus est Syllabus (Rome, 1865), p. xxi, number 57. 

37a Pius IX, Acerbissimum vobiscum, September 27, 1852, in ibid., p. 117. (An allocu- 
tion to the Guria on all the evils of an anticlerical regime in New Granada, the region which 
is now the Republic of Colombia.) 

38 Pius IX, Ad Apostolicae Sedis, August 22, 1851, in ibid., p. 93. 
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one among men can it be dissolved or destroyed.”39 Marriage, “in order to 
respond more fittingly to the most wise counsels of God,” had inscribed within it 
“the properties of unity and perpetuity.” Christ had restored marriage to its 
original dignity “by commanding that no one dare to dissolve what God Himself 
had constructed with a perpetual bond of union.”40 ` 

In addition to these straightforward assertions, Leo XIII offered a variety 
of arguments against divorce. It “weakened mutual benevolence.” It supplied 
incitement to infidelity. It harmed the upbringing and education of the children. 
It spread discord among families. It depressed the dignity of women, “who fall 
into the danger that when they have served the lust of men, they be regarded as 
useless,” Above all, divorce was a contagion which spread. Once infected, a 
nation would be able to put no bounds to “the lust for divorces.”41 

These arguments were, in general, not supported by evidence. Indeed the 
pope took satisfaction in noting that they were “certainly clear by themselves.” 
However, he did use a species of historical reasoning by appealing to the ex- 
amples of the old Roman Empire and modern Germany and America as countries 
where divorce, once admitted, had become a pernicious plague. In the modern 
countries, he added, public decency had further suffered by the spread of feigned 
causes for divorces. All these miserable results had followed because “there is 
surely no such power in the writings or decrees of men to be able to change the 
natural character and conformation of things.” It was foolish to think that “the 
genuine character of marriage can be perverted with impunity.” 42 

Leo XIII made no investigation of the state of marriage in societies where 
divorce was not permitted, no estimate of how often infidelity or abandonment 
occurred without divorce being allowed, no survey of how the dignity of woman 
was affected by inability to be released from ‘husbands who had mistresses. In 
cursory form the Pope had repeated some of the old scholastic arguments against 
divorce, but the main reliance of his encyclical was on a contrast between a 
society of ideally stable marriages and a society of frequent and widespread 
divorce. The relationship between a law against divorce and the ideally stable 
society was claimed, but in no way shown to exist in fact. 

The French divorce law, the loi Naquet, was passed by the Chamber of 
Deputies on July 27, 1884.23 The question was then put to the Inquisition by 
several French bishops whether Catholic judges might cooperate in divorce by 
granting civil divorces under the law, “intending to break only the civil effects 
and only the civil contract.” Was “a judgment so given not repugnant to divorce 
and ecclesiastical law”? With the assent of Leo XIII, the Inquisition answered, 
“No.”44 The implication of the answer was that it would be intrinsically evil to 
purport to break even the civil ties of marriage.45 Yet when a year later the 


39 Leo XIII, Arcanum, Acta Santae Sedis, ed. Giuseppe Pennacchi and Vittore Piazzesi 
(Rome, 1889), vol. XII, p. 387. 

40 Ibid., p. 386. 

41 Ibid., p. 396. 

42 Ibid., p. 397. 

43 Michel de Juglart, Lefons de droit civil, 6th ed. (Paris, 1965), I, 715. 

44 Holy Office of the Inquisition, Decree of May 27, 1886, Denzinger n.1865. 

45 The decree was publicly so interpreted by advisers of the Inquisition in 1894. See 
Pietro Gasparri, De matrimonio: (Paris, 1892), sec. 1242. 
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issue had become a political one in Belgium, where with a divorce law in effect 
the Socialists were suggesting that Catholic judges resign, the Holy See indicated 
that the Holy Office decree for France did not apply to Belgium.4® In the same 
year the Sacred Penitentiary ruled that even in France it was permitted in par- 
ticular cases for a Catholic mayor to pronounce a civil divorce if he would 
otherwise be removed from office and if in his pronouncement of the judgment 
he declared that it related only to the civil effects and that “otherwise the bond 
of marriage remains entirely firm before God and conscience.”47 It may be 
doubted that this mode of speech ever became widely adopted by French Catholic 
mayors. 

The special interest of these decisions for any theory of natural indissolubility 
was that, where civil divorces were granted to persons who were not religious 
believers, the civil decree might well terminate the only bond these persons knew 
of or had accepted, the bond imposed by the civil law. If a judge did not do 
something intrinsically evil in giving the impression to such persons that they were 
free to marry, if there was nothing unalterably wrong in dissolving the only bond 
of which they were aware, then it was difficult to see what was meant by an 
unbreakable natural bond. 

Fifty years after Arcanum divinae sapientiae, Pius XI issued Casti connubii, 
another encyclical on Christian marriage, this time with contraception as the 
principal target, but reflecting also serious concern over divorce as another con- 
temporary evil. The “favorers of neo-paganism” attacked the indissolubility of 
marriage by proposing that divorce be permitted for a wide range of causes. 
Others viewed marriage as “a merely private contract,” which could be dissolved 
by mutual agreement. “Against all these insanities,” there stood “one most certain 
law of God,” which Christ had most fully confirmed, which was not to be sub- 
verted by the will of any legislator: “What God has joined together, let no man 
put asunder.”48 These words governed natural as well as sacramental marriage. 
Neither the power of the state nor the will of the parties could remove indis- 
solubility from marriage. In this climactic assertion of an indissolubility inherent 
in marriage, Pius XI relied on Scripture and his understanding of what God’s 
authorship of marriage implied. He then repeated the arguments adduced by 
Leo XIII against divorce.49 


V. PAPAL PRACTICE 


Casti connubü recognized that there was exception to the law of indissolubility. 
Pius XI characterized the exception as “most rare.” He insisted that it depended 
not “on the will of men” and arose from “no human power.”50 What the pope 
referred to was the dissolution of marriage by the pope himself. l 


48 Ibid., sec. 1243. 

47 Ibid., sec. 1246. 

48 Pius XI, Casti connubii, Acta apostolicae sedis (1930), XXII, 572-573. 
49 Ibid., p. 575. 

50 Ibid., p. 552. 
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Arguably ever since the fifteenth century,51 and certainly ever since the late 
sixteenth century, the popes had undertaken to dissolve marriages which were 
true, valid, sacramental marriages effected by a free exchange of marital consent, 
but which had not been “consummated by intercourse.”52 The dissolutions had 
been effected at the request of both parties or of one party alone, with the single 
proviso that there be sufficiently serious cause for the pope to exercise his dis- 
pensing power. This ability of the pope to dissolve marriages, novel when claimed 
after fifteen centuries of Christianity, and denied by some theologians into the 
eighteenth century, was, nevertheless, so regularly exercised by the seventeenth 
century that proceedings to obtain the dispensation had been given a bureau- 
cratic form. Petitions for dissolution had to be submitted with supporting evidence 
to the Sacred Congregation of the Council, and if this standing committee of the 
curia found the evidence of nonconsummation sufficient, and the reason for 
dispensation weighty, it was automatic for the pope to sign the dispensation.53 
One class of marriages thus became dissoluble by the curia and pope. 

Papal power to dissolve marriage was further extended by its exercise over 
the nonsacramental marriages of unbaptized persons. Although the exact signif- 
icance of the decree is disputed, probably the first instance of this power is Pius 
V’s ruling for “the Indies,” Romani Pontificis of 1571.54 This decision permitted 
polygamous Indian converts to be married to the spouse with whom they were 
baptized, rather than being required to return to their first wife with whom they 
had contracted marriage before conversion. In effect, the pope treated the first 
pagan marriage as a nullity. Between 1571 and 1917 the pope’s power to touch 
such marriages was not much advertised, championed, or exercised.55 With the 
issuance of the Code of Canon Law in 1917, however, Romani Pontificis was 
extended in all religions “in similar circumstances.”56 Passing from a limited 
ruling to general public law, Romani Pontificis became the first step in a sub- 
stantial expansion of papal power to dissolve. 

In 1924, Pius XI dissolved the marriage of an unbaptized person and a Prot- 
estant to permit the Protestant to marry a Catholic.57 In 1934, under Pius XI, 
general, though secret, norms were issued by the Holy Office to all Catholic 
bishops instructing them in the processing of marriage cases in which dissolution 
was sought “in favor of the faith,” where dissolution would be granted “by the 
authority of the Roman Pontiff.”58 Marriages eligible for such dissolution were 


51 In midfifteenth century Antoninus — Summa theologiae moralis (Verona, 1740) 3.1.21 
— reported that he had seen papal decrees of dissolution of unconsummated marriages. 
‘Domingo de Soto— In quartum librum Sententiarum (Venice, 1598) 4.27.1.4 — ques- 
tioned whether Antoninus made an accurate report, and the question seems a good one. 

52 The practice seems to have become prevalent under Gregory XIII. See Sanchez, 
op. cit. supra note 31, at 2.14. 

53 E.g., Genoa. Of a Dispensation, May 20, 1719 and Genoa. Of a Dispensation, January 
27, 1720, in Benedict XIV, Quaestiones Canonicae q. 108, Benedict XIV, Opera, XII, 115. 

54 Pius V, Romani Pontificis, Codex juris canonici (Rome, 1917), Document VII. 

55 E.g., the dispute over the power reported in Florence, March 19, 1727, Prospero 
Lambertini, Thesaurus resolutionum Sacrae Congregationis Concilii (Urbino, 1740), vol. 
IV, pp. 30-46, 

56 Canon 1125, Codex iuris canonici (Rome, 1917). 

57 T. L. Bouscaren, The Canon Law Digest (1934), pp. 551-553. 

58 Holy Office, Normae pro dissolutione matrimonii in favorem fidei ab auctoritate 
supreme Pontificis, supplied to me by the chancery of an American diocese. 
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those where at least one party was unbaptized and where scandal or wonder 
would not be caused by the dissolution. In practice, the kind of cases processed 
to Rome were those where civil divorce had already disrupted the union, and 
one party wanted the papal dissolution in order to be free to marry a Catholic.59 

In 1947, Pius XII dissolved a marriage where a Catholic and an unbaptized 
person had been married with a dispensation from the Church; the marriage had 
ended in a civil divorce, and the unbaptized person now sought to marry a Catho- 
lic.60 In 1955, Pius XII dissolved a similar marriage, this time at the request of the 
Catholic party who had originally been dispensed to marry the unbaptized per- 
son.61 With this decision it became apparent that no marriage between a Catholic 
and an unbaptized person was free from the possibility of papal dissolution at 
the request of either party. 

In 1957, the expansion of papal power continued in another direction, El 
Keir, a Moslem, had married a Moslem girl in a valid Moslem ceremony and 
had later divorced the girl according to Moslem law. El Keir was now living with 
a Catholic girl whom he wanted to marry. Pius XII dissolved his Moslem mar- 
riage in order to permit him to enter a valid Catholic union. In this action the 
pope appeared to be asserting jurisdiction to dissolve the marriages of unbaptized 
persons in favor of the faith of a Catholic. Similar decisions by John XXIII 
and Paul VI established that the assumption of papal power in such situations 
was not an aberration, but had become a settled policy of the curia.62 

It is possible to interpret what the popes do in these cases functionally. They 
are not in fact touching any legal rights of the unbaptized married persons whose 
marriages they purport to dissolve. These legal rights have already been de- 
termined by civil or religious divorce decrees given by the jurisdictions with legal 
competence over these persons. Functionally, what the popes are doing is de- 
termining that a Catholic party will not be denied access to the sacraments if he 
unites himself to a married unbaptized person whose first marriage the pope 
“dissolves.” Yet it may be asked if this papal dissolution does not build on the 
reality that the marriage has already been terminated by civil divorce. It may 
be asked if the papal action is not tacit recognition, tacit acceptance, of the civil 
dissolution, to which papal approval is now added. 

At any rate marriages open to papal dissolution can no longer be called 
“a most rare exception.” In practice several thousand marriages a year are dis- 
solved by the pope exercising his claimed authority to dissolve in favor of the 
faith. Potentially the great bulk of marriages in the world are open to papal 
dissolution — not only sacramental but unconsummated marriages, not only the 
valid marriages of Catholics and unbaptized persons, but all marriages in the 
world in which one party is unbaptized. Viewing the unbaptized populations of 


59 This statement is based on a survey I have made of American chanceries and their 
practice in the last decade. 

60 Bouscaren, The Canon Law Digest, vol. III, p. 485. 

61 Ibid. (1958), IV, pp. 347-350. 

52 For the decisions see René Leguerrier, O.F.M. Cap., “Recent Practice of the Holy See 
in Regard to the Dissolution of Marriages Between Non-Baptized Without Conversion,” 
The Jurist, 25 (1965), p. 456; J. M. Kautz, “The Pauline Privilege: A Study of Some Recent 
Cases,” The Jurist, 28 (1968), p. 486; T. L. Bouscaren, ed., The Canon Law Digest: 
Annual Supplement Through 1966, at canon 1127. 
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China, India, Russia, and Indonesia, one may suppose that most marriages in 
these countries would be open to dissolution by the pope according to the theory 
put in practice in the last decade. 

Current curial theology insists that this exercise of papal power does not mean 
that those whom God has joined together are being separated by man. The curial 
position was put by Pius XII in an address to the Sacred Roman Rota in 1941. 
Alluding to “the relatively rare” cases of papal dissolution, Pius XII quoted 
the words of Matthew 19.6 and added, “that is to say, not man but God can put 
couples asunder.”63 The implication was left that when the pope dissolved a mar- 
riage it was not the action of a man, but the action of God. 

Put starkly, the curial theory appears incredible, a species of magic or myth. 
Few are likely to confuse the pope with God. The stark formulation has been 
avoided by curial writers who have resorted to legal metaphor, speaking of the 
pope as “the Vicar of Christ,” and supposing that in this representative capacity 
he may perform what, as a mere man, would be beyond his powers. As Vicar of 
Christ the pope is authorized to perform a variety of acts which as an ordinary 
believer he would lack authority to perform; in this sense there is a distinction 
between “a mere man” and the pope acting as the chief of the institution. With 
authority heavily centralized, some acts are authorized only if carried out by the 
head or by his delegates. In the present state of development, authority to dis- 
solve marriage is restricted to the pope and his delegates. This concrete re- 
striction of the exercise of power is not, however, a demonstration that extra- 
ordinary superhuman deeds are being done when the pope or his delegate dissolves. 

Looking at present papal practice it is evident that the scriptural teaching 
“What God has joined together, let no man put asunder” is not taken literally 
or absolutely by the Roman curia. By the same token it appears that the natural 
indissolubility of marriage, so inadequately demonstrated in nineteen centuries 
of debate, so little regarded by the classic canon law and some of its greatest 
commentators, and so recently asserted in polemic, is no longer the basis of papal 
action. 

Joun T. Noonan, Jr. 


#3 Pius XII, Allocution to the Sacred Roman Rota, October 3, 1941, Acta apostolicae 
sedis, XXXIII, 424. 


MAGISTERIUM AND 
NATURAL LAW 


When Paul speaks on natural law in the epistle to the Romans 1.19-27, 
1.31-32 and 2.14-16, he is not referring to a teaching of Church authorities on 
natural law. He speaks about people who, although they have not the revealed 
law or the guidance of rabbis, are not bereft of moral insight. “When Gentiles 
who do not possess the Jaw carry out its precepts by the light of nature, then al- 
though they have not the Law they are their own law, for they display the effect 
of the law inscribed in their innermost being” (Rom. 2.14). 

In the biblical perspective, natural law is the inner direction of the conscience 
and not something imposed by a teaching authority. It is unthinkable to tell 
people within the Church or outside the Church to ignore their own consciences 
in favor of certain formulations of “natural law,” since natural law is not the 
legislation of any human authority but the sincerity of man searching for truth, 
and the inner impulse to follow one’s own sincere convictions. Within that search- 
ing, of course, are shared experience and coreflection. 

But the Pauline texts, and indeed the whole Bible and human experience, 
draw our attention also to the fact that man is exposed to tremendous dangers 
of self-deception if he is not totally sincere. Even more, man must be aware of 
the need of redemption with respect to his own reflection on human experience 
and his inner dynamism which can be deeply disturbed by sin. “Their conscience 
is called as witness and their own thoughts argue the case on either side, against 
them or even for them” (Rom. 2.15). 

One of the most noble and urgent tasks of the teaching office in the Church 
is to sensitize people with respect to sincere convictions, sincerity in thought and 
action, and communication. Any effort to impose a noninfallible teaching on 
people against their own conviction must lead to a breakdown of sincerity, to a 
degradation into hypocrisy, or to a general slackening of personal effort for deeper 
understanding. 

Not only the average lay person but also those in authority should be fully 
aware that they, too, are in need of redemption regarding their understanding 
of natural law. While attention should be paid to those in authority, all should 
accept mutual correction. Throughout the Old Testament days and during all 
the centuries of Church history, God has sent prophetic people who have had to 
challenge the high priests as well as the kings. 

It could be thought that Christ’s promise of a special assistance to the apostles 
also included a divine assurance that the magisterium in the Church would be free 
from all error and even imperfection in teaching ethical norms in the realm of 
natural law, but neither the Bible nor historical events favor such an opinion. 
Absolute certainty is guaranteed to the faithful only when confronted with the 
deposit of faith entrusted by Christ to His Church. Many aspects of morality 
which are accessible to shared human experience and coreflection are affirmed 
in the Bible. However, we often have to take a closer look to discover whether 
the Bible guarantees divine revelation of moral laws valid for all times, or in- 
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corporates imperatives that are relevant and vital for only a certain moment 
or a certain stage of human development. 

Vatican II teaches that “this infallibility with which the divine Redeemer 
willed His Church to be endowed in defining a doctrine of faith and morals 
extends as far as extends the deposit of divine revelation, which must be re- 
ligiously guarded and faithfully expounded.”1 The official speaker for the Doc- 
trinal Commission of the First Vatican Council, Bishop Gasser, declared to the 
Plenary Session that it was the explicit intention of the Doctrinal Commission 
not to include in the definition of infallibility those theological matters not be- 
longing directly to the deposit of faith.2 The Council of Trent, too, while speaking 
on the indefectibility of the Church, speaks only of the doctrine of Christ “which 
through the apostles came to us.”3 

All these texts surely do not favor the opinion of those Catholic theologians 
and bishops who say that the pope could speak with infallibility on matters of 
natural law which are not a part of the divine Revelation given in Christ. They 
are free to think this way, but they should never try to impose their “maximalism” 
on others. The uniqueness of faith obliges a Catholic not to speak strictly about 
“obedience of faith” when it is only a matter of natural Jaw doctrine and not at 
the same time a doctrine taught by Christ and contained in the apostolic tradition. 

The discussion on organ transplantation might illustrate the point. A group 
of Roman professors (Fr. Hürth, S.J., Fr. Bender, O.P., and Fr. Hering, O.P.) 
tried to obtain a solemn condemnation of all forms and experiments of organ 
transplantation. Their chief argument ran like this: Catholic natural law teaching 
has always condemned self-mutilation as intrinsically immoral. Organ transplan- 
tation from a living person to another involves self-mutilation. Therefore, for an 
objective evaluation it does not make an essential difference whether the organ 
which a person decides to have removed without any reason of personal health 
is thrown on the dunghill or used for saving the life of a son or daughter, be- 
cause “the good goal cannot justify the intrinsically bad means, namely self- 
mutilation.”4 Pius XII gave the public address drafted by this group of theo- 
logians, although, alerted by his own sensibility and by other theologians, he 
did cancel the most extreme paragraph. After his death almost all theologians 
returned to their previous teaching that, in the responsible decision to sacrifice one 
organ — e.g., a kidney — for another person, there is nothing of the malice of 
self-mutilation. 

A more reasonable way of arguing, as used by most modern men, can con- 
vince us that organ transplantation is not ordinarily immoral. Surely there is no 
good reason why renunciation of an organ, or interference with a biological 
function, should be justified by the needs of one’s own health while the same 
thing is declared immoral when done out of unselfish love for another person and 


1 Vatican II, Dogmatic Constitution on the Church (Lumen Gentium), art. 25. 

2 Th. Granderath, S.J., Geschichte des Vatikanischen Konzils von seiner ersten 
Ankündigung bis zu seiner Vertagung ‘(Freiburg i.B., 1906), III, 476. 

3 Council of Trent, Fourth Session, April 8, 1546, “Sacrosancta,” Acta, ed. Stephan 
Ehses (Freiburg im Bresgovia, 1954), vol. 5, p. 91. 

4 Pius XII, Address to the First International Congress on Systematic Histopathology, 
Acta apostolicae sedis (1952), vol. 44, p. 786. 
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without harm to one’s own personality (capacity to live a full life of love for 
God and neighbor). Human coreflection should become especially effective in 
the light of Christ, and men of the Church should have been the first to see the 
fallacy of the other argument, since their thinking is formed by the Paschal 
Mystery and the Gospel: “There is no greater love than this, that a man should 
lay down his life for his friends” (John 15.13). “A grain of wheat remains 
solitary unless it falls into the ground and dies, but if it dies it bears a rich harvest. 
The man who is selfishly concerned for his life loses his true self” (John 12.24-25). 

In the first edition of my book of moral theology in 1954, I mentioned the 
matter of transplantation and said that it posed no problem for moral theology 
based on the imitation or following of Christ. But after Pope Pius XII spoke, 
even though not as emphatically as Father Hiirth and the others had wished, 
I changed the wording, saying that there was now a problem, since conflicting 
opinions existed in the Church: one opinion against the moral possibility of 
transplant, and the other, the conviction of many theologians and laymen that it 
can be licit and very good if the necessary conditions for a responsible decision 
are fulfilled. After the pope’s death I returned to my former statement, as did 
most of the other moralists. 

This case reveals something of the relation between magisterium and natural 
law thinking. Surely we have to revere the magisterium and should not simply 
say that there is no problem. The teaching of the successor to Saint Peter has 
to be taken into serious consideration. While doing so, more intimate knowledge 
about the circumstances and the full context of a papal document can be of 
great help in interpreting it with greater sensitivity. 

The case also points up the fact that the authority of the magisterium is 
greater if it is based on a wide range of thinking and discussion. If the pope has 
only a few advisers of one school of thought, then his authority when teaching 
on natural law can greatly suffer — as it has suffered in past times in the matters 
of usury, of torture, of burning of witches, of castration of the choir boys of the 
papal Sistine Chapel. 

Natural Jaw as an ethical force is never a final acquisition. Man never 
does fully possess it. As soon as man complacently reposes on his intellectual and 
ethical achievements he closes himself to the ongoing history of salvation. 
Only a dynamic approach to natural law provides that openness which is man’s 
responsive attitude toward God’s revelation. Even in the hands of churchmen, 
scribes and pharisees, theologians, canonists and bishops, natural law principles 
can become a “whore, an expression of lack of faith, a rejection of the great 
mystery of love, where there is no readiness to learn and to unlearn and to re- 
consider everything in the light of Christ’s redeeming and healing love and in the 
light of new experiences and new needs. 

A rationalistic natural law philosophy that draws its logical conclusions from 
formulas, without first studying the phenomenon of men, is disobedience to the 
Lord of history and is in striking contradiction to the total reality of revelation 
and faith. The man of faith constantly listens and searches for better understand- 
ing. Similarly, natural law ethics bears the signs of the analogia fidei, the marks 
of an attitude characteristic of faith, only if it makes use of all sources of investi- 
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gation before drawing conclusions in the forms of ethical principles and im- 
peratives. 

The day before the Pastoral Constitution on the Church in the Modern World 
received its final approbation by the Second Vatican Council, the conservative- 
regressive group of bishops informally organized in the Coetus Romanus accused 
the document of phenomenologism and evolutionism. They were scandalized by 
the fact that an authoritative document of the Church entered into a study of 
the present situation of the world! The same group was opposed to the docu- 
ment’s introductory perspective “signs of the times.” They seemed to think that 
the Church knows all the answers through its past tradition and through an 
established method of drawing conclusions from well-known “principles.” But 
such a natural law ethics as a closed system of thought does not at all express 
that openness which distinguishes the man of faith who, like Abraham, leaves 
everything behind and entrusts himself to the Lord by going out into the promised 
future. 

The whole people of God has the duty to be docile to the Lord of history 
and therefore to be open to all experiences and insights of moral relevance. All 
should recognize that the Spirit works through whomever He wishes to assist 
His people. God does not oblige the faithful to anything which has relevance 
for salvation without bestowing His gracious help upon them. The Church can- 
not, therefore, be bereft of the assistance of the Holy Spirit when it is an impor- 
tant matter bearing fruit in love for the life of the world, but members of the 
Church can be partially lacking in docility and obedience toward the grace of 
the Holy Spirit. One is indeed not docile to the Spirit if one is not open and 
docile toward the insights and experiences of other people. It is an undeniable 
fact that under both the Old and the New Covenant even those in authority 
have not always been spiritual men but have sometimes been lacking in humility, 
docility, and wisdom. 


Neither the whole visible Church with all its members, nor the magisterium, 
has a monopoly in matters of moral experience and insight based on knowledge 
of man. The magisterium is faithful to the divine mandate and docile to the 
Holy Spirit to the extent that it is ready to use all available means to come to 
an ever more adequate knowledge. The divine mandate does not dispense from 
the necessity to earn competence and to be aware of the limits of one’s competence. 


Through respect for the upright conscience and their own sincerity of con- 
science, all Christians, but especially those in authority, “are joined with the rest 
of men in the search for truth, and for the genuine solutions to the numerous 
problems which arise in the life of individuals and from social relationships” (The 
Church in the Modern World, art. 16). The task of the magisterium is not to 
teach doctrines of natural law unknown to men by shared experience and co- 
reflection but rather to help the faithful to discern and to integrate into a per- 
spective of faith and redeemed love what humanity does already know by way 
of experience and reflection. 

The magisterium can and must teach with authority about assertions made in 
the name of reason if these assertions contradict the doctrine of salvation which 
the Church received from Christ. In this case the arguments must be taken from 
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the deposit of faith; then it is not just a matter of “natural law.” Since, by 
definition, natural law means “what is visible to the eyes of reason,” the magis- 
terium cannot dispense itself from the task of giving convincing arguments based 
on human experience and shared insights. Otherwise it does not educate to 
maturity nor does it act on the specific level of natural law. Therefore in cases 
where the truth of the deposit of faith is involved, neither positively nor by way of 
contradiction, the official teaching on natural law must be thoroughly based 
on listening and learning, on gathering all the possible contributions of people 
before the integrating effort is made. The teaching of the magisterium gains 
moral authority and effectiveness if the limits of certainty or the tentative 
character of an approach is clearly and humbly indicated by the magisterium 
itself. God’s authority or the divine mandate should not be invoked where 
convincing arguments are lacking. 

The mission of theologians and of the magisterium is not fulfilled by re- 
peating and inculcating an unchangeable scheme of formulas and concepts. Theirs 
is always a task of fidelity to the living God of history, and service to living men. 
Here, too, the faithful householder will “produce from his store both the new 
and the old” (Matt. 13.52). The chief concern of all must be that which comes 
through so marvellously in the ethical prophetism of the Old Testament and above 
all in Christ, namely, an integrated approach in which the focal point is the 
manifestation of God to all persons and communities of persons, and the human 
response to it. 

Whether we speak of revelation or of natural law, we must be aware that 
there exists no “pure nature” and no “merely natural” order of things, Man 
finds his real nature, as God meant it to be, when he breaks all fetters of selfish- 
ness, all taboos, and all impersonal attitudes in order to be truly free for 
genuine love in responsibility. This is the way God’s revelation in His whole 
creation, and above all in Christ, is leading the persons of His human family. : 
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MARTIN LE MAISTRE’S REASONING 
IN SEXUAL MATTERS 


To those concerned with .a concept of natural law, Martin Le Maistre 
(1432-1481) is of interest because of his role in the history of innovation 
in sexual ethics. St. Augustine had insisted that subjective procreative 
intent alone fully justified seeking marital intercourse.1 St. Thomas had 
held inviolate what appeared to be a biological law of nature as opposed to 
the view that man’s reasoning power frees him from domination by the laws of 
nature and allows him to interfere in nature precisely because the “law” of his 
own nature, reason, makes him, like God, a creator.2 Le Maistre’s principal 
innovative contribution is his thorough rejection of the rule of Augustine and 
. his adoption of an attitude of rejection toward the natural law doctrine of 
Thomas. The modern development of sexual ethics has led to the separation of 
human sexuality as such from human sexuality as necessarily procreative. The 
significance of Le Maistre is that he suggested the beginnings of such a separation. 

Part of Le Maistre’s character is an innovatory spirit of independence clearly 
manifested in his writing. This independence apparently did not come from any 
contact with humanism. It was rather an academic kind of expression of his own 
views in an honest, sensitive fashion, a desire to bring formal teaching into 
harmony with the realities of life. He reveals himself as one who has appropriated 
the honest worth of human sexuality as both acceptable and valuable. He owed 
his most outstanding characteristic, his philosophical rationalism, to his greatest 
teachers: Aristotle and Thomas Aquinas. Committed to an Ockhamist terminist 
view, he offered, like Thomas, an analysis focused on a discrete-act treatment 
of sexuality. That treatment automatically set severe limits to his attempt and 
an upper bound on what he could accomplish by way of innovation. Yet he was 
able to introduce much that was new. 

Le Maistre’s commitment to the medieval mentality can be seen with respect 
to a number of things. Although he admits that unnatural coitus is a worse sin 
than nonmarital natural coitus, he maintains that natural coitus does away with 
many more temporal and spiritual goods.3 He is thus committed to the medieval 
valuation of the fleshly signs of virginal integrity. Like his predecessors, he con- 
tends that a married woman who commits adultery sins much more seriously than 
a married man who commits adultery.4 In fact, Le Maistre holds that any form 
of lechery is worse and more base in a woman than in a man, and a woman’s 
virginity is lost with much greater detriment than a man’s.6 Perpetual virginity 
in a man is more precious than in a woman precisely because chastity as a virtue 
is more proper to women than to men.? 


1 For biography and placing of Le Maistre in relation to his scholastic predecessors, 
see John T. Noonan, Jr., Contraception: A History of Its Treatment by the Catholic 
Theologians and Canonists (Cambridge, Mass., 1965), pp. 306-311. 

2 Ibid., pp. 126-131 and pp. 238-246. 

3 Martin Le Maistre, Quaestiones morales (Paris, 1490), II, f.139b. 

4 Ibid., £.146a. 

5 Ibid., £.146b. 

6 Ibid., £.107a. 

T Ibid., £.146a and b. 
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One of Le Maistre’s assumptions is that any inordinate use of one’s own body 
constitutes an injury to God.8 This idea had given birth to Thomas’ ordo naturae, 
the basis of his natural law doctrine. Le Maistre likewise makes great use of the 
law concepts of nature, acts against nature, and acts ordained by nature. In fact, 
the idea that only certain acts are natural is LeMaistre’s most fundamental as- 
sumption. The importance of this idea of the “natural” as it functions for Le 
Maistre cannot be overstated. It serves to absolutize the rule of chaste sexual 
behavior by inserting into the process of human reasoning about sexuality a kind 
of order superimposed from above. If the sexual act is ordered by nature 
(God) toward the generation of the child, then the rule of human sexual behavior 
is a rule having as its goal whatever is most conducive to generation. The use 
of the word “natural” then takes on special meaning, and whatever might be 
construed as in any way interfering with the procreation of the child will be 
called “unnatural.” 

Although he was not the very first scholastic theologian to present the 
minority position that one might seek pleasure as the goal of marital intercourse,? 
Le Maistre was the first to develop in detail a definitive well-reasoned systematic 
application of Aristotelian rationalism to the ethics of conjugal acts. Because he 
legitimatized on rational grounds the undertaking of intercourse in marriage for 
purposes other than procreation, his innovation was genuine: he broke definitively 
with the Augustinian rule. Le Maistre holds that “any act which conforms 
to a judgment of right reason is licit and ordinate.” Resorting to a favorite com- 
parison of the tradition, namely between sex and food, Le Maistre maintains that 
just as the enjoyment of food or drink is sinless if it is properly indulged in, so 
too is the enjoyment of sexual acts. The reason is that just as food and drink 
are necessary for the conservation of the individual, the use of sexuality is neces- 
sary for the conservation of the species.10 Acts of conjugal coitus, though not 
undertaken for the sake of procreation, are, he taught, not opposed to conjugal 
chastity.11 Marital intercourse may be licitly undertaken for the sake of bodily 
health, avoiding adultery, rendering the debt, or serenity of mind, as when the 
desire of passion is so strong as to disturb one to the point of mental distraction. 
Since no law exists whereby marital intercourse is forbidden to a husband and 
since no offense is done to anyone by such intercourse, no higher motive is re- 
quired in order to render marital intercourse licit and inculpable.12 

Le Maistre possessed an eclectic capacity to draw out every conceivable con- 
clusion that might be of value to his thesis from statements in scripture, in the 
Fathers, and in his medieval predecessors, especially St. Thomas. By analogy with 
the fasting law, for example, he argues that a husband may licitly undertake 
intercourse with his wife. While a departure from the law of fasting given by 


8 Ibid., £.107b. 

9 Richard Middleton, writing about 1272, presented brief suggestions against the 
Augustinian view in his commentary On the Sentences, IV, 31, 3. He suggests that Augustine 
may have been interpreted too rigidly, that pleasure cannot be evil in itself, and that 
conjugal intercourse is altered, hence made good solely by the good of the sacrament 
existing between the spouses. See Noonan, op. cit. supra note 1, p. 295. 

10 Le Maistre, op. cit. supra note 3, at £.101b. 
11 Ibid., £.94b. 
12 Ibid., £.101b. 
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the Church for the sake of gluttony is a greater sin than conjugal intercourse 
engaged in on account of passionate desire, one can nevertheless dispense 
from the fast for the sake of bodily health on the advice of a physician. 
Since such a dispensation falls within the law, it should be clear that conjugal 
intercourse undertaken for the sake of bodily health is licit and inculpable.13 

Le Maistre’s rationalist commitment to the Aristotelian mean between extremes 
as dictated by right reason appears on almost every page of his writing. He is like- 
wise committed to choice dictated by right reason in the case of possible alternatives. 
He holds that if one spouse is gravely ill, and according to expert medical judg- 
ment cannot be relieved except through conjugal intercourse, then by taking the 
medical advice the sick person does not sin since right reason would dictate to 
anyone that he ought to make use of the medical advice rather than that he 
ought not to make use of it.14 

Is the morality of marital intercourse ever affected by intention? Le Maistre 
answers that, as is commonly taught, whenever spouses have intercourse for the 
sake of generating a child then their act is not a sin; moreover, as the Doctors 
of the Church commonly teach, there is no sin in rendering the debt to one’s 
spouse when it is sought. But LeMaistre goes further and declares that in certain 
circumstances there is no sin even in seeking the debt. He then discusses four 
examples: (1) a case of a probable doubt that one’s wife is willing to render the 
debt; (2) a case where one believes it probable that someone will try to lead one’s 
wife into the religious state prior to the consummation of the marriage; (3) a 
case where one seeks marital intercourse for the sake of avoiding fornication; 
(4) a case where marital intercourse is sought for the sake of satisfying libidinous 
desire. A common teaching existed with respect to the third case, namely, that 
it was a venial sin; and with respect to the fourth case, that it was a mortal sin. 
Le Maistre rejects these views as unreasonable.15 Augustine had found intercourse 
questionable precisely because he saw in it a loss of reason; Le Maistre saves 
intercourse at every turn from this kind of absolutization by suggesting precisely 
the opposite, namely, that intercourse may always be subjected to reason. 
Le Maistre defends marital intercourse as sinless in itself. Thus it can 
be fairly judged in the circumstances. Apart from any evil circumstance, 
considered in itself, conjugal intercourse is not evil; it may even be sinlessly 
undertaken for pleasure, for the satisfaction of passionate desire. Only reason is 
required to make such acts temperate, virtuous. Le Maistre succeeds in replacing 
the Augustinian rule with the rule of reason, The ethics of conjugal chastity is 
made to hinge upon human decision. 

Nevertheless, Le Maistre remains totally silent on the motive of love. This 
failure on his part must be criticized for he seems to have wanted to bring ordinary 
morality to light through reason. For Le Maistre “the principal end of marriage is 
the child.”16 He saw conception as the ordinary result of any unimpeded act of 
intercourse. Spouses are obliged from the power of the marriage union to a zeal 
(studium) for the offspring about to be procreated. Every act of intercourse by 


13 Ibid., £.96a. 
14 Ibid. 

15 Ibid., £.95a, 
16 Ibid., f.95b. 
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one who intends somehow to impede the act so as to avoid procreation is an act 
opposed to conjugal chastity because the principal end of marriage is the child. 
By the law of marriage one is obliged not to not want that end.17 

Le Maistre extends his requirement of zeal for the child about to be conceived 
to the child’s being assured the care of the family. Since marriage confers the 
right to intercourse, there is a real tension in Le Maistre’s thought between the 
right to intercourse which is conferred by marriage and the right to licit inter- 
course which would require proper rearing. The tension arises out of his break- 
down of the Augustinian rule. He wishes to allow nonprocreative intentions in 
undertaking intercourse, although it is his thought that unimpeded intercourse 
ordinarily leads to procreation. Had Le Maistre known about the sterile period, 
he might have made the “educational” or proper rearing requirement part of the 
law of marriage; he might then have insisted that those couples who could not 
fulfill the proper rearing requirement confine their sexual activity to nonpro- 
creative activity. As it is, however, the tension is real in Le Maistre. He will 
allow intentions different from procreation. He will not allow intentions contrary 
to procreation. 

Le Maistre’s argument against contraception based on injury to the child is in- 
herently weak. It is as weak as any comparable argument based on the idea 
that the practice of contraception denies existence to some individual. To use 
the notion of existence in that way is to speak of nonbeing as though it possessed 
some real existence. It is dangerously illogical to ascribe to a “person” who does 
not exist any kind of being, e.g., by making that “person” (not yet in existence) 
an object toward whom one has a moral obligation. 

Is human sexuality in itself, apart from the marital norm, apart from the 
procreative norm, good and worthwhile? For Le Maistre procreation was, 
generally speaking, not able to be separated from sexual intercourse. By this I 
do not mean that he had no realization of the fact that much intercourse 
was nonprocreative. But, in general, the biological link between intercourse and 
procreation was made responsible for the stability of the marital norm as the 
general ethical guide in sexual matters precisely because sexual intercourse might 
mean procreation and procreation would require proper rearing. The marital 
norm was established, then, because marriage alone provided the kind of environ- 
ment in which the child might be properly developed. If human sexual activity 
were to be set forth as desirable and worthwhile in itself, then a priori a severance 
of the link between intercourse and procreation would be a necessary first step. This 
severance has a beginning in Le Maistre in his rejection of the Augustinian rule for 
married couples. In so doing he assumes that there can be other legitimate inten- 
tions in intercourse. Thereby he appears to acknowledge the licitness of non- 
procreative intercourse. 

If Le Maistre’s commitment to Aristotelian rationality did not lead to an 
acceptance on his part of nonmarital sexual activity as sinless, it did nevertheless 
create in him a more humane attitude toward deviations from the traditional norm. 
In his treatment of the sin against nature, for example, Le Maistre strikes out in 


17 Ibid., f.94b. Le Maistre offers a second proof from the divine judgment against Onan 
in Gen. 38. 
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new directions particularly regarding the possibility that there is far less responsi- 
bility on the part of individuals engaging in unnatural acts than in the case of those 
who engage in what would be considered natural but illicit sexual acts. The 
reason is that such acts may be caused by something attributable to an in- 
dividual’s natural makeup or by a bad habit formed from youth before one has 
reached the age of discrimination or by reason of some sickness, either physical 
or mental. Le Maistre hastens to make the point, however, that what he calls 
the habitual sodomitic vice is indeed the most serious sin of lechery. What he 
means by habitual is that it is based on a free choice of the will as opposed to the 
impulse of conditions introduced either by illness or by nature or following from 
the inclination of perverse habit.18 

Le Maistre had great respect for divine and human law. He presumed that 
such laws were binding. His doctrine on fornication may serve as illustrative. He 
refutes Thomas’ argument that fornication is a mortal sin because it injures the 
offspring that might be born. He contends, however, that fornication is a mortal 
sin because it is forbidden by divine law. His basis is scriptural, and he insists 
that we know simple fornication is a mortal sin because trusted authors have 
prohibited it. He requires assent to the teachings of the Doctors of the Church 
on this point. But he demands such assent because of the reverence for sacred 
authors which one must have if the contrary position is not evident. Yet, be- 
cause the same sacred doctors who say that simple fornication is a mortal sin do 
not assert that to hold the opposing view is heresy, Le Maistre concludes that no 
one should of necessity be required to believe that fornication is sinful as a truth 
“necessary for salvation” unless he has deduced for himself from the opinions 
manifested in sacred scripture that it is clear beyond question that simple fornica- 
tion is a sin. . 

Yet, despite his commitment to reason, Le Maistre’s consideration of the act 
of simple fornication lacks, psychologically speaking, any consideration of the role 
of love in interpersonal relationships. Along with this silence goes his silence on the 
psychological influence of fornication on the individuals involved. He pays no 
attention to the psychological dynamism of interpersonal relationships and fails 
to relate sexual activity to personality development. Although he repeats Thomas 
on the matter of proper rearing, which requires the cooperative home building 
of father and mother, he stands in contrast to Thomas in that he ignores the 
psychological value to the child of having a definite father, a definite mother, 
and a stable union between the two in the environment of which proper rearing 
takes place. 

Le Maistre’s insistence upon the use of reason to reach human decisions as 
to the alternatives open to human choice in situations of conflict is a step away 
from the givenness of the static conception of natural law as law not much dif- 
ferent from the law of gravity. Despite Le Maistre’s respect for divine and 
human law, it represents a fifteenth century beginning of movement away from 
“god” understood as nature by which man’s reason was fettered. It is a beginning 
of the death of such a “god” in the history of sexual ethics. 


MICHAEL F. VALENTE 
18 Ibid., f.96a. 





THE PLATONIC MINOS AND THE 
CLASSICAL THEORY OF 
NATURAL LAW 


A classical theory of natural law is that there are certain principles of human 
conduct, awaiting discovery by human reason, with which manmade law must 
conform if it is to be valid. The usual criticism! of the theory is that it springs 
from a deeply rooted metaphysical belief that the universe is purposive and that 
there is a divinely providential government of creatures. If there is no God or if 
we have only the God of the deist, then the classical theory is said to be absurd, 
for there will then be no providential governing of creation, no plan for man of 
which the natural law is a part. 

Natural law has, however, not always been associated with a belief in a Divine 
Governor or Lawgiver of the universe; and even where it has been, its character- 
istic tenets have not been logically dependent on that belief. As H. L. A. Hart 
has rightly observed, “both the relevant sense of the word ‘natural,’ which enters 
into natural law, and its general outlook minimizing the difference, so obvious 
and important to modern minds, between prescriptive and descriptive laws, have 
their roots in Greek thought which was, for this purpose, quite secular.”2 One 
aspect of Greek thought about law is logically dependent on a particular way of 
thinking about nature. Nature is to be conceived of teleologically, i.e., every 
natural existing thing, human, animate, and inanimate, is conceived not only as 
tending to maintain itself in existence, but as proceeding towards a definite opti- 
mum operation or state which is the specific good — or the end appropriate for 
it.3 Regular occurrences, then, such as the growth of acorns into oaks, were be- 
lieved to be more than just examples of regular behavior patterns; they exempli- 
fied a path of the fulfillment of a natural function. It was regarded as the natural 
potential of an acorn to develop into an oak, the fully developed oak being the 
natural goal or end “for the sake of which” it was “best” for it to so develop. 
Man, too, according to this view, had his own proper function, his own end or 
goal, which, whether it be regarded as divinely given or not, could be discovered 
by reason and reflection, Thus, it was thought that a discovery of how man does 
in fact behave optimally (a discovery of his proper function) was ipso facto a 
discovery of how he should behave, and this it was believed could be laid down in 
moral principles and laws of the state. 

The preceding is a rough account of one type of secular natural law theory. 
It has been claimed, however, that no amount of polish will make this theory 
immune to certain familiar criticisms. Thus, it may be objected that to say, e.g., 
that it is man’s function to eat and sleep means only that man is in fact disposed 
to eat and sleep, i.e., that there are certain occasions on which he performs these 


1 See, for example, Kai Nielsen, “The Myth of Natural Law,” in Law and Philosophy, 
ed. Sidney Hook (New York, 1964), pp. 122-143; P. J. Fitzgerald, Salmond on Juris- 
prudence, 12th ed. (London, 1966), p. 17. 

2 H. L. A. Hart, The Concept of Law (Oxford, 1961), pp. 183-184. 

3 The real construction of a theory along these lines was the work of the Stoic philoso- 
phers. 
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activities. But this purely factual statement about human nature (man’s prone- 
nesses and dispositions) does not entail any moral proposition about what man 
ought to do, any more than the statement that the heart pumps blood (this being 
its function) entails the statement that the heart (morally) ought to pump blood. 
To suppose that it does is to misunderstand the term “function” when used in 
the foregoing sort of context.4 

Although a discovery of certain facts about human nature is not a fortiori a 
discovery of how men ought to behave, it may still be maintained that the former 
sort of discovery provides men with good reasons for framing civic laws. And 
this has nothing to do with a play on the ambiguity of the word “function.” It 
does, however, have much to do with how we conceive the optimum or ideal con- 
dition of man and/or the society of which he is a part. This conception might 
then be used as a reason for framing certain laws which, if promulgated and 
enforced, would ensure that this optimum condition would be brought about and 
maintained. The germ of this idea can be found in the Minos. Because this ancient 
dialogue is virtually disregarded in modern literature, we will give a short descrip- 
tion of the work and a sketch of its argument. 

The Minos is one of thirty-five dialogues which ancient editors and commen- 
tators regarded as authentic works of Plato. Modern philological science has 
pronounced the Minos and a handful of other dialogues spurious.5 It is not our 
purpose to argue for or against authenticity.6 This would require a patient 
analysis of the text and other Platonic dialogues. Supposing the work to be 
spurious, opinions as to its date of composition are at variance. In rough terms 
the origin of the Adinos is thought to be the time shortly after the death of Plato 
(348/7 B.C.), the place, in Plato’s Academy.? Throughout most of the tradition, 
ancient and modern, the Minos was treated as a suitable problematic introduc- 
tion to Plato’s Laws, and it is still so printed in Burnet’s edition.8 We believe 


4 Nielsen, op. cit. supra note 1; Fitzgerald, of. cit. supra note 1, pp. 19-20. 

5 Cf, Ueberweg-Praechter, Grundriss der Geschichte der Philosophie, Philosophie des 
Altertums, 12th ed. (Darmstadt, 1961), pp. 194-199. For the most recent judgment, see 
Holger Thesleff, “Studies in the Styles of Plato,” Acta Philosophica Fennica, XX (1967), 
pp. 13ff. Even though he thinks the Minos spurious on stylistic grounds (p. 15), Thesleff 
writes that the Minos approximates the BABAB form in his own theory of the “pedimental 
structure” of the Platonic dialogue (p. 158). See the review of Thesleff’s monograph by 
R. F. Hathaway, in The Journal of the History of Philosophy, VII (1969), No. 2. 

6 One fact related to determination of authenticity needs candid assertion: although the 
man who included the Minos in the ancient canon of dialogues (Thrasyllus of Alex- 
andria, t36 A.D.) was not in possession of the ne plus ultra of modern philological 
methodology, it is likely that as a user of Plato’s language his intuition is arguably more 
valid than that of modern philologians. For “intuition” in this sort of case means a capacity 
founded on use of a language. 

7 Cf, Margherita Isnardi, “Una nota al ‘Minosse’ pseudoplatonico,” Parola Pass., IX 
(1954), pp. 45-53 (before 339/8); A. E. Taylor, Plato (New York, 1957), pp. 538ff.; Paul 
Friedlaender, Plato (New York, 1964), II, 322. 

8 Whereas modern philological analysis has come to regard the Minos as parasitic on the 
Laws (cf, Taylor, op. cit. supra note 7), the tradition regarded it as an ingenious way of 
reminding one of the philosophical problem of law as such, and thus as the ideal introduc- 
tion to the Laws. The pejorative modern estimate of the Laws may be in part a consequence 
of the modern rejection of the Minos. The similar relation between the Clitophon and 
Republic suggests a parallel problem. About the problem of law in Plato’s thought, cf. R. F. 
Hathaway, “Law and the Moral Paradox in Apology 24C-26A,” forthcoming in The 
Journal of the History of Philosophy, VIII (1970), No. 3. 
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that the Minos is an excellent introduction to the Laws, whoever its author. In 
general, if the Minos has an independent philosophic significance, as we argue, 
it merits serious study whether or not it is authentic. If it is authentic, on the 
other hand, it sheds interesting light on Plato’s other works, 

The translation at the end of this essay was made with the view that literal- 
ness of meaning is a virtue when philosophic interpretation is one’s task. The 
intent of the translator was to preserve philosophic import even where it meant 
loss of stylistic color.2 The first and primary problem of translation is that the 
Greek term for law (nomos) refers both to uncodified customs or usages that 
underlie codified or written laws and to codified laws.10 It covers binding standards 
of behavior as well as public rules with explicit sanctions. The force of the ques- 
tion “What is law?” in the Minos can only be gauged from the range of possible 
answers which lay open to the Greek speaker. In the translation all terms in 
parentheses with the root nom- have a kinship of use and meaning which may at 
first bafle the English speaker. For a Greek speaker there is (for us, an odd) 
kinship between customs, prescriptions, rules, conventions, laws, and distribu- 
tions, and between all of these and the notion of holding something to be the 
case, in the sense that we say “Jones holds that a good man never lets you down.” 
(“Hold” meaning both “believe” and “regard as a binding rule.”) In particular, 
the Minos calls attention to the logical link between (A) what we hold to be the 
case (in Greek nomizomen) and (B) what is binding on us as beholden 
(nomikos) so that in abiding by it we do what rule or law (nomos) enjoins and 
thus become law-abiding (nomimos). What is important initially is to notice 
how for the Greek speaker the links between these things are clearer because of 
the unity of the nominal and verbal stems in this area of his language. 

The Minos dialogue, like certain other Platonic dialogues, falls into two 
distinct parts, an elenctic or analytic search for an account of “What X is” — 
in this case what law is — and an ironic exhortation to admire the first maker of 
whatever good laws there are.11 The concluding statement of Socrates (321d) 
reminds the reader that we still do not know what law itself is. The dialogue 
as a whole is therefore “perplexing” or aporetic. As in other aporetic Platonic 
dialogues, the elenctic or analytic parts of the work yield results in narrowing 
the path of search and in providing the protreptic synthesis with a conceptual 
background. This feature of Platonic elenchus is seldom noticed. In the 
protreptic synthesis Socrates exhorts his nameless Everyman companion to admire 
the virtues of Minos, the archetypal legislator. His pointedly ironic description 
of Minos participating in a prototypical tutorial with Zeus preserves the force 
of the elenctic background, in this case an analogy between laws and rules pre- 
scribed by art or knowledge. We shall be considering this analogy below. 

Socrates begins his inquiry by posing the question, “What is law?” This is a 


® A more adequate translation of all of the shorter, supposedly spurious dialogues in the 
Thrasyllan Canon is in preparation by Professor S. Bernadete of New York University. 
10 Cf. Aristotle, Art of Rhetoric I 13, 1373b1-9. 
11 If this protreptic is not ironic, it is inconsistent with what is said at Laws 706a-d. The 
transition between the two parts begins with the introduction by the author of an empirical 
question at 318b. 
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typical “Socratic question.” The natural interpretation of the question, based on 
the analogy Socrates employs with the question “What is gold?” is that what is 
being sought for is some kind of common feature shared by all of the things we 
call law. Thus, Socrates instructs the Companion that as gold does not differ 
from gold to gold, so “law does not differ from law, but all are one and the same 
thing. For each of them is law in the same way (homoiös, “alike”), not one more 
and another less” (313b). But this interpretation of the question “What is law?” 
‘does not go far enough, and in one interesting respect the analogy with the ques- 
tion “What is gold?” is misleading. As we discover in a later portion of the 
dialogue, Socrates’ reason for asking “what law is” is that he wants to satisfy 
his mind that it is a “noble thing” and that the search for law is the search for 
“something good” (314d). Hence, whatever answer we give to the question 
“What is law?” must also exhibit what it is about law that makes it something 
good. It is this kind of illumination about law that Socrates hopes to receive 
from asking the question, “What is law?” 

The belief that law is a noble and good thing is derived from the fact that 
“the law-abiding are law-abiding by virtue of law” (314c). Since those who are 
law-abiding are just, then that which makes them just must be something good 
or noble, that is, law must be a good thing. It is clear, therefore, why Socrates 
rejects such answers to his question as “Law is the legislated things” (313b) and 
“Law is the decision (judgment) of the city” (314c). It is logically possible that 
some decision of the city and some commands of the sovereign are bad. But law, 
logically, cannot be bad. Hence law can be neither a decision of the city nor a 
command of the sovereign. 

Yet, Socrates remarks (314e), “It does seem to me that law is some judgment, 
and if it is not a bad one, is it not obvious that it is a good one, if law is judg- 
ment?” Since the condition under which a judgment is good is that it is true, 
then law is a true judgment or, as Socrates prefers it, the finding out of reality 
(315a). 

In the elenctic part of the Minos (313a-318b), therefore, three general defini- 
tions of law are in fact offered: (1) law is a promulgated decision of the political 
community, (2) law is a judgment of the political community, and (3) law is a 
true judgment or discovery of reality. (1) captures, as Taylor saw,12 the age-old 
view that law must be prescriptive or authoritative, something with “positive” 
status for a community. (2) reveals what (1) entails, Even if Jaw were nothing 
but a command, commanding something entails having a formed view, opinion, 
or judgment of something. There is no such thing as a command that is “pure” 
in the sense of logically simple. (3) mines (2) for its hidden content. Our judg- 
ments or views are the sorts of things that can be true or false. Socrates assumes, 
fairly enough, that it is odd to speak of law as a whole as neutral or injurious 
rather than as good.13 Jf law is a species of human judgment, the feature of it 


12 Taylor, op. cit. supra note 7, p. 539. 

23 Aristotle, despite his powerful belief in the inadequacy of all absolutely binding general 
rules of conduct, argues that law is a good thing. Politics III 15, 1286a17ff., IIT 16, 
1287a18ff. For the root assumption here, cf. Plato, Laws IX, 875a-d with Aristotle, Politics 
III 15, 1286a31-37. 
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which makes it good must be its truth. The “if” in the argument marks this as 
a hypothesis. So far, so good. But if law is true judgment, then it uncovers what 
is the case, the “real” things, reality in general. Here in the argument Socrates 
infers that law must “wish” to be discovery of reality. His companion, whose 
obtuseness is worthy of remark, repeats his words with a significant alteration. 
Law, he says, “is” the discovery of reality. This short episode is critical, for it 
reveals just how hypothetical Socrates takes the argument to be at this point. 

Nevertheless, that law is true judgment is the answer that Socrates finally 
accepts to the question “What is law?” What sense shall we give to the claim? 
What is the connection between this sense and the alleged good or ennobling 
effect of law on man? 


Socrates argues at 315e that there are some things (indeed, it seems a great 
many) that men everywhere “hold to be” what they are, or (marking the shift 
of idiom) as they are. All men hold that what weighs more is heavier and what 
weighs less is lighter. These analytical truths Socrates then compares with their 
analytical generalization, “what is is held everywhere to be what it is, not what 
it is not.” He then takes the step (which we would find objectionable) to saying 
that those who have knowledge “hold the same things about the same things.” 
He seems to be assuming infallible knowledge, nonhypothetical knowledge, on the 
part of his knowers. He seems to assume that perfect or infallible artful or sci- 
entific knowledge is possible, but there is more than this to what he says. 
Socrates may be confining his class of knowledge-claims to those which are 
analytical. Books of medicine, gardening, and cookery might well contain 
knowledge-claims of that sort. “Foods that preserve one’s normal digestion are 
healthful.” “Digestion” and “health” go together in that way, invariably, infal- 
libly. The point that must be made here, in any case, is that the step from what 
is held as a knowledge-claim of that type to the same thing held as a binding 
rule is a legitimate one. The problem in taking that step is that what seems to 
make a “law” binding is its promulgation. The performance of promulgation is 
necessary for its becoming a binding rule, whereas the mere uttering of a 
knowledge-claim is enough for its being a thing that we “hold.” 

The evasive move from constatives to performatives, in J. L. Austin’s terms, 
is what troubles us about the argument. The analysis below will show that there 
is a legitimate way of understanding this “shift” from constatives with binding 
force (what we hold because it is true) to performatives with binding force. 
What “binds” is the same things in the same relations. The difference is that 
usually, though not always, the penalties for transgressing rules prescribed by art 
are better understood, though frequently less spelled out, than the penalties for 
transgressing laws. From the standpoint of the Minos the problem is that law 
has not yet achieved the clarity about things legislated (nomizomena) that every 
art has about things prescribed by art (nomizomene in that sense). The differ- 
ence between us and the author of the Minos could then be stated in this way. 
Whereas we would tend to say that every art is limited in the degree of certain- 
ty its knowledge-claims can have, the author of the Minos would say that while 
every other art enables its possessor to everywhere hold the same things to be 
what they are, law alone seems to be incapable of achieving that goal. In philo- 
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sophic terms, law has achieved neither analytical nor empirical depth about its 
subject matter. 

In the course of the dialogue, Socrates, as we have noticed, employs an 
analogy between the laws of the state and the rules that govern the practice of 
such arts as medicine, cooking, gardening, and music. With regard to the latter, 
Socrates wants to make at least the following three points. First, such rules have 
their source in those persons whom we know to be “experts.” Second, the experts 
in the respective arts are by definition those who are best able to practice the 
art. Thus, the man who has knowledge of the rules of medicine is the man who 
is best able to cure disease; the man who has knowledge of the rules “governing 
the fitting distribution of sounds in melodies” is the best flutist or harpist. Third, 
the man who has knowledge of his art is best able to practice his art because 
the rules he brings to bear are “discoveries of real things.” Consider, for exam- 
ple, the physician and the simple medical rule that one ought to get plenty of 
bed rest when he has a head cold. The rule is a “discovery” in the sense that the 
statement of the rule conveys to those who would heed it the “knowledge” of the 
physician that there exists a causal connection between getting sufficient bed rest 
and a relatively quick recovery from a head cold. Indeed, unless this were true 
we should not count the statement “One ought to get plenty of bed rest when 
he has a head cold” as a rule of medicine. In this sense, then, it can be main- 
tained without logical oddity that rules of the arts are discoveries of what is the 
case and that we owe such rules to those who have knowledge or true opinion 
about this. 

Socrates now applies the analogy to laws of the state. First, as with the rules 
governing the arts, “we owe the writings and rules pertaining to the government 
of the city [to] . . . those who know cities” (317a)..These men we know to be 
the rulers and statesmen, and second, they are by definition those who are best 
able to govern. Third, we speak of the rulers or statesmen as the experts because 
the rules or laws they employ in the governing process are “discovering of re- 
ality.” To put it another way, the rulers are believed to have a special knowledge 
of the things their rules pertain to (“the human herd”), and it is this knowledge 
that allows them to “discover” the rules of government. 

Now it is on the latter point that the analogy with the rules relevant to the 
arts might be thought to break down. One is inclined to object that the reason 
that it made sense to say that the rules of the arts are “discoveries of reality” is 
that such rules belong to the logical category of advisory imperatives, that is, 
they are rules which merely inform certain interested parties that certain means 
when employed will bring about a particular desired end (e.g., recovery from a 
head cold). Clearly, however, laws of the state and moral rules do not have 
this logical character. They do not belong to the category of advisory impera- 
tives, but are properly classified as coercive imperatives. We obey laws of the 
state, whereas we choose to follow rules of medicine. Should we disobey the 
former, we can expect punishment, whereas if we disregard the latter we may 
be sorry later, and then again we may not. The first group are enforced, whereas 
the second type of rules are, at best, sound advice whose rejection is likely to 
bring unpleasant consequences. It is objected, then, that it is a serious conceptual 
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error, on the order of a “category mistake,” for Socrates to press an analogy 
between the rules of the arts and rules of government.14 

However, the distinction between advisory and coercive imperatives, though 
clear at first sight and evidently needed, is not so compelling as our imaginary 
objector wishes it to seem, For there is a real sense in which my conduct can be 
guided by law. When I am a new citizen of a country the form of words in which 
laws are couched is as important to me as the sanctions behind them. I follow 
the laws. The laws are my teacher. In these ways I treat laws as advisory even 
when they are attended with coercive sanctions. To put the issue on the other 
side, one could say that a coercive imperative differs from an advisory one in 
that penalties for not “obeying” the latter are not spelled out as punishments 
executed by a conventional authority. The penalties are just as real, however, 
as real as the displeasure I feel when refusing to treat my head cold with plenty 
of bed rest. It is simply that no authority is ordinarily required to convince me 
of the “wrongness” of not following the rule. Laws could without undue stress 
be thought of as advisory imperatives dealing with subjects where authority is 
ordinarily required to convince an average man of what is best for him. In classi- 
cal usage there is a sensible flexibility when it comes to drawing analogies between 
advisory and coercive imperatives, Socrates would have regarded the modern 
emphasis on what is imperative in laws as commands to be a peculiar blind- 
ness to what is imperative that is and can be conveyed in statements. Aristotle 
has no philosophical ax to grind when he defines law as “what has compulsory 
power, being a statement [logos] emanating from practical wisdom and intel- 
ligence.”15 To a man of good sense a statement can convey what it is impera- 
tive to do. We believe that Socrates’ analogy is well founded. 

This brings us to the difficult point. Assuming Socrates’ analogy with rules 
prescribed by art, what is it about law understood as an advisory imperative 
representing a discovery of reality that makes it a good and noble thing? More 
precisely, why is it right and good to follow the law? Might not reality itself 
contravene our notions of right and good? Here we must look at what Socrates’ 
analogy compels us to see, namely, what explains the framing of a rule or law. 
In particular, what is it about the act of lawmaking, those features of the act 
which are logically necessary for its correct performance, such that what gets 
framed will count as “laws”? We believe that the classical claim “Lex iniusta non 
est lex” rested on the assumption that there are such features of the act of law- 
making. 

Let us take the most problematic case. Suppose a duly constituted legislature 
passes a “genuinely iniquitous regulation” under the “influence” of some 
Thrasymachean dictator. By the analogy of the argument of the Minos we then 
seem forced to admit that the lawmakers acted (a) in accord with the proper 


14 The distinction between “coercive” and “advisory” imperatives is discussed in Raziel 
Abelson, “Unnatural Law,” in Law and Philosophy, supra note 1, pp. 162-165. 

15 Aristotle, Nicomachean Ethics X, 1180a21-22. Cf. Politics III 15, 1286a17-20, III 
16, 1287232. Aristotle goes so far as to imply (Pol. 1286a9-11} that laws, being general 
rules, must be distinct from commands, which are directed at particular acts. Commands 
fill lacunas in the application of the general rules and thus cannot be the same thing as 
the general rules. The notion that laws are commands may be itself guilty of a “category 
mistake.” 
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processes, (b) with the right intent, but (c) were in some way deceived and thus 
“acted in ignorance.” For we must imagine this analogous case. A physician (a) 
does everything technically required in examination, diagnosis, and prognosis, 
(b) intends to produce health in his patients, but (c) is deceived in some way 
such that in ignorance he writes a book with iniquitous medical rules (rules 
producing sickness instead of health). Now Socrates could have plausibly be- 
lieved that (b) is a logically necessary requirement of medical practice or the 
acts of the physician. In the case of the legislators, “intending to benefit the 
commonweal” has an analogous status. The status of (b) suggests that we may 
broaden the analogy to include games, in particular that feature of games which 
shows us that playing a game, chess, e.g., entails intending to win and, there- 
fore, knowing what it is to win at chess. A man does not count as a player unless 
this can be assumed of him. Similarly, we must assume that a man is not a 
“player” in lawmaking without intending to benefit the commonweal and know- 
ing in a general way what it is for the commonweal to be in good shape. “Being 
deceived” will simply not do here, either for the doctor or the lawmaker. I can- 
not play a game of chess in which I finish by throwing the queen over my shoul- 
der, I claim to win, I insist that I have won when told that this is not how one 
wins at chess, and I still claim that the game J was playing was “chess.” In these 
circumstances, most important, I could not claim to have been playing chess but 
to have been playing it in ignorance. 


What we loosely called “intent” above is now seen to involve a knowledge 
both of certain rules and of factors without which the rules could not be formu- 
lated. In our analogy and in Socrates’, it emerges that a logical requirement of 
the act of lawmaking is intending to benefit the commonweal and knowing in 
a general way what it is for the commonweal to be in good shape. The latter 
sort of knowledge is a sort which as lawmakers we cannot claim not to have. 
Now obviously a lawmaker can be deceived about any number of particulars, 
but a genuinely “iniquitous” rule is one which by definition does not involve 
deception about particulars. It must then be possible to argue that what is made 
when the act of making it is founded on “being deceived” in that sense cannot 
‘be a law. It must be either (a) not iniquitous after scrutiny or (b) promul- 
gated in contravention of a necessary rule of the act of lawmaking. One can 
force a physician to write down a harmful medical rule, but he can justifiably 
claim that he ceased to act as a physician. Dictators can force legislators to make 
iniquitous regulations, but they can justifiably be said to have ceased to act as 
legislators. Laws can of course be inadequate or fall short of perfect justice. 
They cannot be genuinely iniquitous. This surely is the spirit of the classical 
maxim, “Lex iniusta non est lex.” 

These remarks suggest that it is not enough to describe the act of law- 
making; one must also consider, as when describing a game, the necessary 
conditions for being a player of the game. Innocent and ignorant onlookers 
observe that pieces are moved about on a checkered board, but these “activ- 
ities” do not constitute the game of chess. We do not define the game in terms 
of such activities. If this were the case, then we should be unable to distin- 
guish between the random movements of an infant pushing chessmen about on a 
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checkered board and the chess moves of players. The distinction, of course, can 
only be made out by reference to the complex notion of following or observing 
the rules that constitute the game of chess. In this respect, as Socrates would 
conceive the activity of lawmaking by analogy with the arts, the argument for 
the necessity of secondary or power-conferring rules in a legal system is a step 
in the right direction,16 but still insufficient. For it ignores the further condition 
that the lawmaker must not only prescribe in accord with certain rules regulat- 
ing his activity, but must intend to benefit the commonweal. Socrates’ conduct 
of the argument in the Minos, perplexing as he knows it is, touches intuitively 
on what one might fairly call the a priori foundations of law. The practice of 
the arts is the ground of their rules; the act of lawmaking is the ground of law 
as such. This characteristic of law explains why the elenctic part of the Minos 
yields naturally to the protreptic part and its description of Minos, the mythical 
source of the knowledge of lawmaking. It also explains why Socrates defines law 
as finding out reality, that is, as an activity. It may also explain why he initially 
likens law to acts of sense perception such as seeing and hearing. 

That the activity as he defines it might easily have served Socrates as a defini- 
tion of philosophy points to the most perplexing features of lawin the Minos. With- 
out plumbing the depths of this problem, one could in sum say: for Socrates law 
is the human activity which in its perfected form is philosophy. Stated in an- 
other way, philosophy is what law as an activity “wishes” to be, its fully actualized 
goal or telos, 

It would evidently be useful to find laws which exemplify the notion of law 
outlined aporetically by the Minos. Fortunately, Plato’s Laws contains a number 
of examples of such laws, laws fitting the analogy with rules of art, satisfying the 
primary rules of lawmaking, and benefiting or ennobling the recipients of legis- 
lation. Two examples will indicate a law which fits the model and a Jaw which 
partially deviates from it. 


Law I (Laws V, 744d3-7) 


In a city that is not to have a share of the greatest of diseases, which 
would better be called “distraction” than “faction,” it is required (dei) that 
neither harsh poverty nor great wealth be present in any part of the citizen 
body, since both excesses produce both consequences. 


Law II (Laws VIII, 846d7-e3) 


A nature that is human is never able to work to completion through two 
callings or arts. .. . Hence this principle in the city must first be required (der) 
to exist. Let no metal-worker be at the same time a builder, &c. 

16 The notion of a power-conferring rule is discussed in Hart, op. cit. supra note 2, pp. 
26-48, 78-79, 238-40. To state it briefly, such rules provide individuals (e.g., legislators) 
with facilities for realizing their wishes, by conferring legal powers upon them to create, by 
certain specified procedures and subject to certain conditions, structures of rights and duties 
within the coercive framework of law. For example, some rules specify the subject matter 
over which the legislative power may be exercised; others, the qualifications or identity of 
members of the legislative body; others, the manner and form of legislation and procedure 
to be followed by the legislators. 
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In both laws we find a rule which conveys knowledge of a causal connection. In the 
first, an analogy with medicine is present. In the second a diagnosis of human “na- 
ture” is given. What sort of “imperatives” are these rules? In both laws we find the 
term dei, rendered above by “it is required.” It can also be rendered “it is neces- 
sary.”’17 The root meaning is that something is binding on someone (the term 
dei may be traceable in fact to a root meaning “to bind”). Not conspicuously 
present here is the different concept of duty or debt, of “owing” or “ought” or 
“obligation,” notions parasitic on the concept of debt as in a transaction. Here 
we have the simple entailment that if x “is necessary” then x “is required.” Once 
the connection between bed rest and head colds is manifest, what “is required” is 
perfectly clear. We are bound by a natural connection which it is beyond our 
powers either to alter or to evade. It is peculiarly tempting to render the imper- 
sonal verb dei by “there is a need,” but this translation requires a longer look at 
the logic of the concept of need than we can undertake in the present discussion. 

Law II differs significantly from Law I in that it first makes a general prin- 
ciple of legislation binding, but then utters the law itself in a ceremonious impera- 
tive mood: “Let no x be a y.”18 We thus find a shift from constatives to per- 
formatives within the statement of a single law. The emergence of “legal style” 
in the Laws is something in need of a full and careful explanation. What is 
emphasized here is that Law I is very likely the model of a Platonic law. In Law 
II the imperative mood seems strangely redundant because the binding force of a 
Platonic law evidently derives from the knowledge-claim that it represents and 
from nothing else. It is one task of the Athenian Stranger in the Laws to give to 
law the depth which other arts possess. It is Law I, in any event, which most 
clearly matches the model argued for hypothetically in the Minos. 

These comparisons suggest this interesting consequence. To the extent that 
the proclamation-effect of the ceremonious imperative is avoided by the Stranger’s 
language in the Laws, he implicitly denies the supposed logical necessity of a 
distinction between advisory and coercive imperatives, and indeed between 
descriptive and prescriptive laws. The “necessity” for the distinction is perhaps not 
a logical necessity but a necessity of another kind. The Stranger restores a “pre- 
scriptive” element in his later laws because he knows that it is to the advantage 
of every political association to “hide its eyes” from the lack of any real foundation 
for the distinction. A secondary rule of the art of lawmaking might be that it is 
good for every political association to promote the fiction of a logical distinction 
between law as advice and law as coercion. In the Republic Socrates teaches 
“lawmakers” of a city that exists only in speech to tell “noble lies.” In the Laws 
a nameless Athenian teaches two old citizens of actually existing cities certain 
prudent fictions. 

In conclusion, it is necessary to point out that nothing has been claimed here 


17 On the use of the term, see S. Bernadete, “XPH and AEI in Plato and Others,” Glotta 
43 (1965), 285-298. 

18 Thesleff, op. cit. supra note 5, p. 77, goes so far as to make the imperative third pers. 
a marker of a distinct class of “legal” style in Plato’s writings. One of his sample texts 
(Laws VIII, 847b-c) occurs shortly after our Law II. Thesleff’s brief analysis of the Laws 
(pp. 151-152) suggests that “legal style” in the strict sense emerges only gradually in the 
dialogue. 
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about the author of the Minos having or not having a teleological view of nature. 
It has been argued rather that he conceived of the relation between law and 
nature on the model of the relation between rules and causal (or both causal and 
analytic) connections a knowledge of which the statement of the rule represents, 
not on the model of the relation between “ought” assertions and teleological 
relations in nature. Neither has it been claimed that the Minos argument is with- 
out paradoxical consequences. Philosophers interested in the weakness of the argu- 
ment would be advised, however, to pay attention not to the issue of teleology but 
to the guiding maxim behind the Minos argument: law either is or wishes to be 
true judgment about existing things. This might be construed to entail that 
nothing which is not a true judgment is a law. To advance a doctrine of infal- 
libility of law would be to love paradox. But the maxim might also entail no more. 
than that all law involves a modicum of truth. That “modicum” of truth may be 
what the ordinary user of the language could be brought to see is the very heart 
or nature of law. This issue admits of deeper complexity, however, and is better 
discussed only when the broad outlines of the classical theory of natural law have 
been clarified by further studies. Since it can be shown that both Plato and 
Aristotle subscribe to the Minos model of the relation between law and nature 
in their thought about the standard to which law does or should conform, what 
these limited remarks have shown is that the current view of the true and orig- 
inal classical theory of natural law stands in need of revision. These remarks 
constitute the beginning of a recovery of the classical theory. 


R. F. HATHAWAY 


and 
L. D., HOULGATE 


(A translation of Minos begins on the following page. — Ed.) 
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MINOS 
Or, ON LAW* 


Socrates A ÜOMPANION 


soc. What is law? 

c. Which of the laws do you mean? 

soc. What? Does one law differ from another as law? Look at what Iam 
asking you. I am asking a question like “What is gold?” If you were to 
counter by asking me “which” gold I meant, it would be the wrong re- 
sponse. 

For gold does not differ from gold, or stone from stone, qua gold or qua 
stone. In the same sense, law does not differ from law, but all are one and 
the same thing. For each of them is law in the same way, not one more 
and another less; and this is just what I am asking, what is law, the whole. 
If you have a handy answer, say it. 

c. Well, what else could law (nomos) be, Socrates, if not the things legis- 
lated (nomizomena)? 

soc. Does it seem to you, then, that speech (logos) is the things spoken 
(legomena) or sight the things seen or hearing the things heard? Or is 
speech rather one thing, the things said another, and are sight and hearing 
one thing and the things seen and heard different, and is law one thing 
but the things legislated another? Is it this way, or how does it look to you? 
c. This is rather how it looks to me now. 

soc. So law is not the legislated things? 

c. It seems not. 

soc. What, then, is law? Let’s look at it this way. What if someone were 
to question the things we were just saying as follows: “Since you two 
claim that things seen are seen, what is that by virtue of which they are 
seen, namely, sight itself?” We would answer him that it is by the sense 
through which the eyes show us things. Then if he asks us, “Well, since 
it is by hearing that one hears the things heard, what is this thing hear- 
ing?” we would answer that it is the sense through which the ears show 
us sounds. Well, then, suppose he were to ask us, “Since it is through law 
that things legislated are legislated, what is this thing, law, by virtue of 
which one legislates? Is it a sort of perception or a sort of interpretation, as 
for example when things learned are learned by virtue of knowledge, or 
things found are found by virtue of some method of discovery, for example, 
as healthy and unhealthy things are discovered by medicine, or as what 
the gods think [is discovered], as the priests claim, by divination? For art, 
in general, is just the discovery of things—not so?” 

c. Yes indeed. 

soc. Yes, but which of these things may we assume that law is? 

c. It is the decisions and decrees themselves, it seems to me, for what else 
could one say that law is? It turns out that what you are asking for, this 


* Translated by R. F. Hathaway. 
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c whole thing law, is simply a decision (dogma) of the political community 
(polis). 
soc. Political judgment (doxa)? is what you say law is, it seems. 
c. I do, 
soc. Maybe you are right. But perhaps we will understand it better in this 
way. There are men whom you call wise? 
c. I do. 
soc. And wise men are wise by virtue of wisdom? 
c. Yes. 
soc, And again, just men are just by virtue of justice? 
c. Of course. 
soc. And those who abide by law (nomimoi) do so by virtue of law? 


c. Yes. 
d soc. And the lawless (anomoi) are lawless by virtue of lawlessness? 
a. Yes. 
soc. And the law-abiding are just? 
c. Yes. 
soc. And the lawless are unjust? 
c. Unjust. 
soc. Now justice and law are most noble? 
c. Yes. 
soc. And wrongdoing and lawlessness are most base? 
c. Yes. 


soc. One is the salvation of cities and all other things; the other destroys 
and overturns them? 
c. Yes, 
soc. It is necessary to regard law as a noble thing and seek for it as for 
something good?? 
c. How could it be otherwise? 
soc, Then we say law is the decision of a political community? 
e c. Indeed that’s what we say. 
soc. But what about this? Aren’t some decisions good and others bad? 
c. This is true. 
soc. And [we agreed]8 law was not bad? 
a. Right. 
soc. Then answering the question by saying simply that law is a decision 
of the political community is not sufficient? 
c. It seems not. 
soc. For it would not be fitting for a bad decision to be law. 
c. Not at all. 


1 Doxa here and below will be translated by “judgment,” as Cornford does, Plato’s 
Theory of Knowledge (New York, 1957), at Theaet. 187Aff., pp. 109. In current practice 
“opinion” is a preferable standard translation of doxa. On the problematic meaning of the 
term, see J. Sprute, “Der Begriff der DOXA in der platonischen Philosophie,” Hypomnemata, 
Heft 2 (Göttingen, 1962), pp. 34ff. 

2 Burnet punctuates this as a statement. 

3 Kal yyy substantiating a required condition. Cf. Denniston, The Greek Particles 
(Oxford, 1959), p. 353 (3). 
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soc. But it seems to me that law is some sort of judgment (doxa), and if 
it is not a bad one, is it not obvious that it is a good one, if indeed law is 
judgment? 

c. Yes. 

soc. And true judgment is finding-out (exeuresis) reality? 

a. It is. 

soc. Then law wants to be finding-out of reality? 

c. But Socrates, if law is finding-out of reality, would we not forever use 
the same laws in relation to the same things, if the really existing things 
have been found out by us? 

soc. Law might nonetheless wish to be discovery of real being; but since 
men do not always employ the same laws, so it appears, they perhaps are 
not always able to find out what the law wishes, namely, real being. But 
come, let’s see whether the question about whether we either always have 
the same or at another time have other laws, and whether all men have 
the same or different men have different laws, can be clarified. 

c. But it is easy to become acquainted with the fact, Socrates, that it is not 
true that the same men always have the same laws and that, on the con- 
trary, different men have different laws. For among us there is no law 
prescribing human sacrifice; it is unholy. But the Carthaginians sacrifice 
as if it were holy and legal for them, and some of them sacrifice their own 
children to Kronos, as you may have heard. Moreover, it’s not barbaric 
men alone who have different laws than we, but the people of Lykaia and 
the descendants of Athamas make certain sacrifices, and they are Hellenes. 
Just as among us, as you yourself have doubtless heard, who use some laws 
having to do with the dead, laws concerning the making of sacred incisions 
before the raising of the corpse and the sending of certain women to catch 
the blood of the dead men in an urn, and in yet earlier times, concerning 
the shrouding of the corpse in the man’s own house; yet now we no longer 
do these things. Anybody could produce a great many examples; there is 
plenty of room for proof that neither we legislate the same things for 
ourselves nor do other men for one another. 

soc. There is nothing amazing in this, my dear fellow, if you are right, but 
this has eluded me. For as you were saying whatever came to mind in your 
long assertion, when it again came time for me to respond I could no 
longer understand, not even what I myself thought about the matter. If 
there were some common strategy, perhaps we might agree. So if you like, 
put some question to me and examine it along with, or if you prefer, you 
do the answering. 

c. Well, Socrates, I will answer whatever you want to ask. 

soc. Very well, come then. Do you think just things are unjust and unjust 
things just, or rather that just things are just and unjust things unjust? 
c. I hold (nomizo) that just things are just and unjust things unjust. 
soc. And is it true that everyone believes so too? 

c. Yes. 

soc. Even the Persians? 
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c. Even the Persians. 

soc. And always? 

c. Always. 

soc. Is it ordinarily believed that what weighs more is heavier and what 
weighs less lighter or vice versa? 

c. No, rather that what weighs more is heavier, and less, lighter. 

soc. Both in Carthage and in Lykaia? 

c. Yes. 

soc. And noble things are believed to be (nomizetai) noble, base things 


b base, everywhere, and not that base things are noble or noble things base? 
c. So it is. 
soc. And, to generalize, what is is thought everywhere to be what it is, not 
what it is not, both in Greece and everywhere else. 
c. So it is. 
soc. What is mistaken about what is is mistaken about what is held to be 
(nomikon). 
c. So Socrates, as you say, the same things appear to be binding (nomikos), 


c both for us and for others, yet whenever I think to myself that we will 
never stop altering laws, now one way, now another, I am not convinced. 
soc. But maybe you are not considering the possibility that in being 
altered laws are still the same. But look at the problem with me in this 
way: Suppose you happened to get a book about the curing of the sick. 
c. Yes? 
soc. Do you know what the book explains? 

c. I know, it is medicine. 
soc. And do you call those who know about these things physicians? 
c. That’s what I say. 


d soc. Is it true that those who have knowledge hold (nomizousin) the same 
things about the same things or different things about different things? 
c. They have opinions about the same things. 
soc. Do the Greeks only claim the same things to Greeks about that 
which they know or do the barbarians also, and both to one another and 
to Greeks? 
c. It is absolutely necessary that those who know claim the same things 
both to others and to themselves, whether they be Greeks or barbarians. 
soc. Well said. And it is always the case? 
c. Yes, always. 


e soc. Physicians write about health whatever they claim to be the case? 
c. Yes. 
soc. These very medical writings are the medical facts and medical rules 
(nomoi) relevant to physicians. 
c. Medical facts they are. 
soc. And is it the case that agricultural writings are the rules pertaining to 
agriculture? 
c. Yes. 
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soc. To whom do we owe the writings and rules about the work of 
gardening? 

c. The gardeners. 

soc. These, then, are gardening rules (nomoi). 


a. Yes. 


soc. Having their source in those who know gardening? 

c. Of course. 

soc, The gardeners are the ones with knowledge. 

a. Yes. 

soc. From whom do we get writings and rules about the preparation of 
food? : 

c. From cooks. 

soc. Then these are cookery rules (nomoi)? 

a. Cookery. 

soc. Having their source, it seems, in those who have knowledge of the 
preparation of food. 

c. Yes. 

soc. The cooks, in this case, are the ones who know? 

c. Indeed they are. 

soc. Very well; to whom do we owe the writings and rules pertaining to 
the government of the city (polis)? Do they have their source in those who 
know cities? 

c. It seems so to me. 

soc. Are the rulers and statesmen not the ones who know? 

a. These are the ones. 

soc. Then those things which men call laws (nomoi) are political writings, 
the writings of rulers and good men, 


c. What you are saying is true. 

soc. Those who have knowledge do not write about the same subject now 
one thing, now another? 

a. No. 

soc. Never do they change over their prescriptions about the same things, 
laying down always different ones? 

c. Certainly not. 

soc. Then whenever we see certain people doing that sort of thing, shall 
we say those doing this are experts or amateurs? 

c. Amateurs. 

soc. Whatever is the right thing we shall say this is the binding (nomikos) 
thing for each, whether it be medicine or cookery or gardening? 

a. Yes. 

soc. Whatever is not the right thing we shall deny is the binding (nomikos) 
thing. 

c. We deny it. 

soc. It is thus unlawful (anomon). 

a. Necessarily. 

soc. Then it follows that in the books that treat of just and unjust things 
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and in general about the ordering of the city and about how it is necessary 
to manage the city, the right (orthos) law is sovereign, the one that is not 
right is not, it being law [prescribed] by those who do not know; it is, 
indeed, unlawful. 

a. Yes. 

soa, We rightly agreed that law is the discovery (heuresis) of real being. 
c. So it seems. 

soc. Yet consider this problem in this subject. Who has knowledge about 
sowing seeds in the earth? 

c. The farmer. 

soc. It is he who sows the right seeds on the right plots of ground? 

c. Yes. 

soc. Then the farmer is the good sower of these, and his rules (nomoi) 
as well as his distributions (dianomai) are the right ones? 

c. Yes. 

soc. Who is the good distributor of sounds in melodies, the one who gives 
to each its fitting value, and of whom the rules (nomoi) are the right ones? 
c. The flutist and harpist. 

soc. Then in these things he, the best flutist, conforms to these rules most 
perfectly. 

a. Yes. 

soc. And who is the best distributor of nourishment to the bodies of men? 
Is it not he who knows the fitting [nourishment]? 

c. Yes. 

soc. His distributions and rules (nomoi) are the best, and he it is who 
conforms to these most perfectly, and is the best giver (nomeus)? 

c. Quite right. 

soc, Who is he? 

c. The gymnastic-master. 


soc. It is he who is the best at pasturing the human herd? 

c. Yes. 

soc. But who is best at pasturing a herd of sheep? What is his name? 

c. The shepherd. 

soc. The rules of the shepherd are the best for the sheep? 

c. Yes. 

soc. And those of the cattle herder for the cows? 

c. Yes. 

soc. Who are those whose laws are the best for the souls of men? Is it 
not those of the ruler? Say it. 

c. I agree. 

soc. Well said. Can you tell which of the ancients became a good legislator 
(nomothetés) of rules for flute-playing? Perhaps you don’t know but would 
like me to remind you. 

c. Yes, I would indeed. 

soc. Is it not Marsyas, as they say, the one loved by Olympos of Phrygia? 
c. These things are true. 
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soc. Their flute-playing is perfectly divine, and it moves along and reveals 
the harmonies used by the gods; and they still continue to exist because of 
their divine character. 
c. These things are so. 
soc. But who is said to have become the best legislator among the ancient 
rulers, and whose regulations continue to exist today on account of their 
being divine? 
c. I don’t know. 
soc. Do you not know that some of the Greeks used the most ancient laws? 
c. Do you mean the Spartans and Lycurgus, their lawgiver? 
soc. Oh, these have existed for only about three hundred years or less. 
But where did the very best prescriptions come from? Do you know? 
c. Some claim from Crete. 
soc, Then it is the Cretans who had the most ancient laws of the Greeks? 
c. Yes. 
soc. Do you know who among those were the good rulers? Minos and 
Rhadamanthys, the child of Zeus and Europa, and it is they who gave the 
laws, 
c. They say, Socrates, that Rhadamanthys was a just man, but that Minos 
was a bad man, hard and unjust. 
soc. You are telling me an Attic myth, one that belongs in tragedy, my 
good fellow. 
c. What! Aren’t these things said of Minos? 
soc. Not by Homer and Hesiod, but all the tragic poets are much more 
convincing, and having heard them you say these things. 
c. But what do these really say about Minos? 
soc. I shall tell you, lest you as well as the many should fall into impiety. 
For there is nothing more impious, something we must be careful to avoid, 
than to be at fault about the gods either in word or in deed, or, second, to 
be at fault about divine men; and what it is necessary before all else 
always to have foresight about is not saying the right things when you 
either blame or praise a man. It is for this reason that it is necessary to 
learn how to distinguish good and bad men. For the god is irritated when 
someone blames a man who is like him or praises a man who has a charac- 
teristic that is opposed to him; the former is the good man. For do not 
think that stones or pieces of wood and birds and serpents are sacred, and 
that men are not. Of all men the most sacred is the good man, the most 
despicable, the bad. 
Now then about Minos, I will tell you how Homer and Hesiod praise him, 
so that you, a man child of a man, will not commit a fault about a hero, 
son of Zeus. For Homer, speaking about Crete, says that it had a multitude 
of inhabitants in ninety cities, and continues— 

Among them Knossos, a great city wherein Minos, nine years’ com- 

panion of great Zeus, rules. 
This, so briefly stated, is the praise given Minos by Homer, such praise 
as Homer gives to no other hero. That Zeus is a sophist and his art is 
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marvelous he shows often in other places, but especially here. For he says 
that Minos was the companion of Zeus for nine years in order to be edu- 
cated from his words, supposing that Zeus was an expert (sophistés). This 
particular prize, that of being educated by Zeus, Homer gives to no other 
hero except Minos, such being his wonderful praise. And he makes Minos, 
not Rhadamanthys, the judge with the golden scepter in the Descent to the 
Underworld in the Odyssey; and there he does not say that Rhadamanthys 
was the judge or that he was a companion of Zeus. For these reasons I 
claim that Homer praised Minos above all others. For to say that he alone, 
besides the children of Zeus, was educated by him is the highest possible 
praise—this is in fact what these words mean— 


the nine years’ companion of great Zeus, rules. 


namely, that Minos was a student of Zeus. For the companionship (oaroz) 
consisted of teachings (logoi), and a companion of his sort is one who 
shares with someone in his teachings. So for nine years Minos was with 
Zeus in his cave learning certain things and then demonstrating the things 
which he had learned in that first period from Zeus. There are those who 
think that the word “companion” means the drinking companion and 
playfellow of Zeus, but consider the evidence which proves those who think 


this are talking nonsense: of all the men whether Greeks or barbarians, 
there are none who refrain from banquets and that sort of play where the 
wine flows, except the Cretans and the Spartans next, who learned from 
the Cretans. In Crete one of the laws laid down by Minos prohibits drink- 
ing to the point of getting drunk. So it is evident that the things he pro- 
claimed in his laws to his citizens are noble things. For Minos was not like 
a base man who holds (enomizen) one set of things but does another set 
of things which go against what he believes; but the intercourse itself, 
as I said, consisted of the use of discourse for the sake of education in 
virtue. On account of this Minos laid down these laws to his citizens, the 
laws by virtue of which both Crete and Sparta have been fortunate ever 
since they adopted them as being divine. 

Rhadamanthys was in fact a good man; for he was educated in turn by 
Minos. But he was not educated in the whole royal art, but as an official 
assistant to the Court, the kind that preside over law courts; hence his 
being termed a good judge. To him Minos gave the guardianship of the 
outer city; to Talos he gave the rest of Crete. Talos was three times in his 
life governor of the villages and guardian of their laws, which being in- 
scribed on bronze tablets, he got the name of “the Man of Bronze.” 

Hesiod says guardedly things like these about Minos, for in mentioning his 


name he says— 


It is he who was the most royal of all mortal kings, commanding the 
greatest multitude of surrounding men, Holding the sceptre of Zeus and 
with it reigning over cities. 


And so he says that the scepter of Zeus was none other than the education 
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of Zeus, by virtue of which he ruled Crete. 

c. But then, Socrates, how do we explain the legend that says that Minos 
was vulgar and cruel? 

soc, How? By a reason which you, my good man, if you be of sound mind, 
and every other man who values good repute, will take care not to arouse 
the hatred of the poet in any way for stating. For the poets have great 
powers over [the formation of] opinion (doxa), with regard to what they 
do with men in speaking well or badly of them. The only mistake made 
by Minos was making war on some city that had much cleverness and a 
great many poets, both those who produce tragedies and the other sorts of 


poetry. Tragedy is ancient there. It did not begin, as some think, with 
Thespis or Phrynichus, but if you wish you will find that it is the oldest 
discovery of all of this very city. And of all poetry tragedy is the most 
popular and also has most power over the soul. So by this means we dared 
to slander Minos for having forced us to pay his taxes. Minos made this 
one mistake, then, namely, arousing our hatred, which is the real reason 
why, as you asked, he has acquired such an evil character. But he really 
was good and law-abiding (nomimos), just as we said earlier, a good law- 
giver (nomeus), and the best sign of this is that his laws have remained 
unchanged and are like those of a man who has discovered the truth about 
the real governance of the city. 

c. You seem to me to be telling a probable account (eikotos logos), 
Socrates. 

soc, Well, if I am telling the truth, don’t you at least believe that the 
Cretans were the most ancient citizens to whom Minos and Rhadamanthys 
gave their laws? 

c. So it seems. 

soc. These then became the best of ancient lawgivers, the guardians and 
shepherds of men in the sense that Homer says that the good general is a 
“shepherd of the people.” 

a. Right you are. 

soc. Very well, then addressing ourselves to Zeus, the protector -of friend- 
ship: if somebody were to ask us, “What is it that the good legislator and 
guardian distributes with respect to the body, what things does he do to 
make the body better?” we would say, in precise terms, that it is nourish- 
ment and exercise, the one for growth, the other to exercise the body and 
make it strong. 

a. Correct. 

soc. If then after this he asks us, “But what things are they that the good 
legislator and guardian distributes to the soul that makes it better?” what 
could we reply such that we would not be embarrassed either at ourselves 
or on account of our age? 

c. I am not able to answer this. 

soc. But surely, it is shameful for the souls of each of us to seem not to 
know the same things concerning whether the good and the bad are in 
them, when these things are known about the body and other things. 


BOOKS REVIEWED 


LEGAL System AND Lawyers’ Reasonines. Pp. xxiv, 454. $10; Human Law 
AND HUMAN JUSTICE. Pp. xxiii, 415. $10; and SocıaL Dimensions or Law 
AND JUSTICE. Pp. xxxv, 933. $18.50. By Julius Stone. Stanford, California: 
Stanford University Press, 1964, 1965, 1966. 


It is quite impossible to review these books in any ordinary sense of the term 
“review.” This impossibility springs from the fact that the books themselves con- 
stitute a massive review of the law and its literature—of legal practice and theory 
—through all of their dimensions and with a broadly inclusive historical sweep. 
Given this vast scope, the only recourse is to confine discussion of the work within 
rather modest limits, with two specific aims: first, to survey the general range of 
the work, describing the materials it covers and the methods of presentation it 
employs; second, to indicate what the reader can and cannot reasonably expect 
from these volumes, the purposes they will and will not serve, the uses to which 
they can and cannot be put. Any work that is this ambitious encounters limits of 
its own that are set by the tension between its finite reach and the virtual infinitude 
of the field with which it deals. 

The objectives and the organization of the books are at once made clear by 
the author’s own statement that they embody a further development of his well- 
known earlier work, The Province and Function of Law. The three present vol- 
umes correspond to the three divisions of that book, expanding them and bringing 
them more fully up to date. They cover respectively the fields of inquiry that 
have come to be known under the rubrics of Analytical Jurisprudence, Legal 
Idealism or the Theory of Justice, and Sociological Jurisprudence (both linguistic 
exactitude and nomenclatural consistency would be better served if the second of 
these were called Axiological Jurisprudence). To speak more concretely and prac- 
tically, these books are based on the recognition that law exhibits three principal 
dimensions: law is a logical system, with its own internal principles of structure 
and operation; law is an agent of ethical values and norms; Jaw is an instrument 
of social purposes. In a word, legal action—be it that of the legislator, the judge, 
the administrator, or the attorney—reflects the simultaneous pressure of logic, 
morality, and power. It is through this intricate territory that the author seeks to 
follow the track of the law. 

The ambit and aims of the initial volume are well indicated by its title, Legal 
System and Lawyers Reasonings. The author is here pursuing two closely related 
tasks. In the first place, he is examining the ways in which and the degree to 
which a body of law does in fact constitute a coherent system; or, in his own 
words, is seeking to understand “the elements of unity and disunity in a going 
legal order” (p. 1). It is clearly the case that any established legal order exhibits 
a large measure of systemization: it is based on certain normative, substantive, 
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and procedural principles; it controls rather firmly its own further development; 
it constitutes a matrix that permits only moves of a definite sort. “Law” is more 
than a haphazard collection of isolated “laws.” But it is equally clear that the legal 
system is highly flexible and fluid, containing ample provision for change. Further- 
more, it is open and indeterminate as regards many matters, thus leaving room for 
various interpretations of its provisions. Even where it seems to speak categorically, 
it is often equivocal and ambiguous. So as a system, law is porous rather than 
closed, tentative rather than peremptory, and in a state of unresolved tension 
rather than settled harmony. But it is still a system, with its own characteristic 
kind of consistence and coherence. One of the major tasks of this volume is to 
clarify the peculiarities of such a system, which is riddled with stresses and is 
always in a state of suspense. 

In the second place, the author is examining the various rational techniques 
and devices that are employed in the operation of this legal order. The practice of 
law, in the widest sense of that term, is evidently a logical enterprise. It is just as 
evidently not an exercise in formal logic. The terms with which law works—the 
wordings of statutes, codes, judicial decisions, and executive orders—are sadly 
lacking in the clarity and firmness proper to logical symbols. Legal reasoning is 
subject to strong pressures that are altogether extraneous to the legal order con- 
sidered as a logical system: moral, social, political, and economic factors con- 
stantly intrude upon the legal process. Finally, law is concerned to reach sound 
decisions rather than to draw valid conclusions. To reach such decisions, and so to 
maintain the legal order as both internally stable and externally adaptable, requires 
an appeal to other skills and procedures in addition to those of the logician. A 
large part of this volume is directed toward analysis and evaluation of the various 
tools and methods that legal reasoning relies upon. 


Throughout these inquiries the author employs an interweaving of analytical 
and historical techniques. He begins with a preliminary examination of the ele- 
ments of unity and disunity that characterize all legal systems, with special em- 
phasis on the causes of this ambivalence and the problems that it creates. This 
discussion centers on the limitations of language and logic as vehicles of precise 
legal expression and reasoning, and on the further difficulties that are caused by 
the intrusion of extralegal factors—moral, social, and political—into the legal 
process. There then follow three chapters devoted respectively to the work of 
Austin, Kelsen, and Hohfeld. The intent of these chapters is to illuminate the ways 
in which Analytical Jurisprudence can clarify and control the tensions that in- 
evitably occur in the working of any legal order. This phase of the inquiry is 
rounded off by an investigation of norms as the basic components of law and 
of deontic logic as an essential tool of legal reasoning. 


Attention now turns to the crucial problem of how legal reasoning operates 
to maintain in the law a balance between stability and change, continuity and 
adaptability, predictive certainty and contemporary relevance. The problem is first 
treated historically and empirically, by an examination of the procedures and 
techniques that are employed in codified systems and in the common law. The 
examination of the common law is especially full and illuminating and is prob- 
ably the most rewarding section of the book. Stone bases his analysis on the notion 
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of what he calls “categories of illusory reference.” This notion gathers within 
itself all of those legal concepts, norms, rules, principles, and dicta which are in 
any way vague and variable in either their reference or their application. A rich 
catalogue of such “categories” is examined, with a careful scrutiny of the ways in 
which they operate to permit any of several decisions and so serve as powerful 
devices to effect change without destroying the structure of a legal order. 


The book concludes with a chapter on the limits of formal logic in reaching 
legal decisions and with a discussion of other modes of reasoning that can supple- 
ment and extend the procedures of strict logic. Attention is centered particularly 
on the work of Chaim Perelman and his colleagues at the University of Brussels. 
These scholars have been rethinking in the most fundamental way the entire 
subject of argumentation, and have developed what has come to be called the 
“New Rhetoric.” This work has been widely recognized as promising a great 
contribution to our understanding of legal reasoning, and Stone does a service 
in bringing it to notice. Unfortunately, the treatment is so abbreviated that it 
leaves only a vague sense of the techniques that constitute this rhetorical or dia- 
lectical mode of argument and distinguish it from formal logic. As in the treatment 
of deontic logic, we are made to feel the importance of the subject but are given 
insufficient understanding of what makes it important. 


The structure of the second volume, Human Law and Human Justice, is a 
good deal simpler and more straightforward, since it follows on the whole 
a strictly chronological line. What the author here seeks to accomplish is “to give 
an analytical, historical and critical account of the growth of human ideals of 
justice as they bear on human legal orderings, and in their relation to the legal, 
social and economic contexts in which they have arisen” (p. 1). An opening 
chapter traces the early development of the concept of justice in Greek philosophy 
and Hebrew religious thought. This is followed by a chapter on natural law with 
the dual purpose of describing the treatment of this doctrine in the works of 
various thinkers (notably Aquinas, Scotus, and Grotius) and then examining the 
influence of natural law theories upon the actual doctrines of positive law. The 
shift of emphasis from natural law to natural rights is the theme of the next two 
chapters. At the theoretical level, attention is centered chiefly on Kant, Blackstone, 
and Bentham; and this is nicely complemented by a very full discussion of the 
extension of the criterion of due process into various contexts of law. The exposi- 
tion then follows the gradual supplanting of individualism by ideals of social utility 
and by doctrines that stress the role of law as an instrument of social purposes. 
Thering’s Jurisprudence of Interests, Duguit’s Theory of Social Solidarity, and 
Stammler’s Social Idealism serve as the chief foci for these analyses, This historical 
account is brought up to date by chapters on the revival of natural law, on modern 
relativism, and on the pragmatic approach that treats law as social engineering. 

The book concludes with two chapters that are theoretical and critical in 
character: having followed the idea of justice along the devious and subtle paths 
of its journey through time, Stone now subjects this idea to a systematic analysis, 
seeking to identify its several aspects and to evaluate the different techniques that 
have been used to define its content. He first (in ch. 10) offers a classification 
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and examination of different types of theories of justice, with particular attention 
to natural law, linguistic inquiries into the meaning of justice, and doctrines that 
stress conscience and the sense of injustice. Then, in a final chapter, he makes an 
extremely cogent analysis of the principal dimensions of justice and of the sources 
from which it derives its actual concrete content—that is, factors that fashion its 
norms, ideas, and rules. The basic distinction drawn is between “formal specifica- 
tions” and “material contents” of justice. The former heading refers to those 
attempts to isolate some precise abstract principle that can distinguish between the 
just and the unjust decision and action; here, the standards that have been the 
most often advanced are those of equality, fairness, and consent. In discussing 
the material contents of justice, Stone differentiates between constant elements 
that are controlled by the basic structure of human nature and variable elements 
that derive from historical and environmental considerations that are local and 
temporary. These two chapters, and especially the last, are very illuminating and 
exhibit a nice realization of the complex and delicate balance that the quest for 
justice must achieve. 


The third volume, Social Dimensions of Law and Justice, surveys by far the 
largest and most complex field of inquiry, and one can do no more than indicate 
its controlling purpose and general structure. The focus is now on law at work 
as one institution among others seeking to maintain order and realize justice under 
the tensions of actual social life. As the author puts it, he is here seeking to analyze 
“the context and the range of tasks confronting modern democratic governments 
in using law as an instrument of social control, and as a means toward justice” 
(p. 1). This large undertaking is made more manageable by being broken down 
into four relatively distinct stages. 


The first section (chs. 1-3) is largely retrospective, being concerned with the 
various theories that have sought to intepret the relations between legal systems 
and the social context in which they occur. There are very full discussions of the 
work of Savigny and Maine and their later followers, and these are followed by 
an examination of the more recent developments in legal sociology and anthro- 
pology. 

The next section (chs, 4-8) constitutes a thorough and systematic inventory 
of the many and diverse demands that now press upon the law, along with an 
assessment of their claims and the challenges these pose to legal action. Chapter 
four deals chiefly with the doctrine of the Jurisprudence of Interests, considered 
somewhat abstractly and theoretically. The succeeding chapters then examine in 
detail the interests of individuals and the protection they require; the interests of 
society at large and the restriction of private freedoms and rights that these often 
entail; and, finally, the whole range of problems that are created by the vast 
growth of economic organizations. Throughout these discussions, attention is 
focused primarily on the substantive and procedural techniques that modern legal 
systems have developed in the effort to satisfy the demands made on them and 
to retain control of the social forces with which they have to deal. 

Chapters 9-13 compose a section that is more analytical and theoretical in 
character. They are concerned with the general problem of stability and change 
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in society and law and with the factors that underlie each of these tendencies. 
There is a consideration of different theoretical interpretations of the role of law, 
and an assessment of the relations that hold between law and other institutions 
within society. This discussion leads naturally to a concluding section (chs. 14-15) 
which seeks to penetrate the future. Special care is here directed toward an 
examination of the tasks that confront courts and administrative agencies, of the 
problems that arise in connection with social planning, and of the threats that are 
posed to traditional democratic values by the growth in size and the acceleration 
of change in contemporary societies, The book closes with an optimistic appraisal 
of the possibility that increased control of social processes and relations can coexist 
with and even enhance the intellectua] and moral freedom of the individual. 


The weaknesses of these volumes are largely inherent in the vastness of the 
undertaking. Their successes are a monument to the learning and conscientiousness 
of Stone and his assistants. The chief inadequacy that one feels is a certain thin- 
ness and incompleteness in the treatment of certain topics, especially those of an 
abstruse theoretical character that require a detailed exposition. Conspicuous 
instances of this are the treatment of deontic logic and the theory of argument in 
Volume 1, the account of classical natural law doctrine in Volume 2, and the 
survey of various schools of thought that stress the social dependence of law in 
Volume 3. At many points, the quality of the work would have been improved 
if Stone had been willing to ignore less. important figures and developments in 
order to give greater space and attention to those of outstanding significance. 

As against these almost inevitable deficiences, the work stands as an extremely 
fine performance of two important tasks. In the first place, the organization of 
the volumes affords us a comprehensive grasp of the intricate structure of the legal 
order, of the complex forces that bear upon it, and of the competing aims that 
it must serve. Simply in regarding the tables of contents of these books, one is led 
to a full and coherent view of all that the term “law” entails. In the second place, 
these volumes constitute an invaluable reference work to the law and its literature. 
One can go to the indices with virtually any question about law, whether 
theoretical, practical, or historical, and be directed to a succinct discussion of the 
question and to a wealth of sources dealing with it. The citation and documenta- 
tion are voluminous and balanced. Indeed, and obviously, it is as a work of 
reference that these books are most notably useful. As such, their contribution is 
immense. When one views them in this light, even the deficiencies mentioned 
above are minimized. 

IREDELL JENKINS 


On Law anp Justice. By Paul A. Freund. Cambridge: Harvard University 
Press, 1968. Pp. ii, 259. $4.95. 


Professor Freund, the distinguished constitutional law scholar at Harvard, has 
gathered together in this volume as essays a number of his lectures and papers 
delivered and articles published between 1946 and 1967. Despite its title, the 
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volume is not primarily a contribution to the field of general jurisprudence. The 
first group of essays focuses chiefly upon certain problems presented to the 
Supreme Court of the United States in administering the Fourteenth Amendment 
of the Constitution of the United States, the second group upon certain aspects 
and values of judicial process in general, and the third upon the central con- 
tributions made by certain outstanding federal judges in the United States. 

In the first part of his book Freund concerns himself with problems presented 
in conjunction with (1) new vistas opened for judicial decision-making by re- 
cent developments in the administration of the Fourteenth Amendment; (2) 
judicial resolution of dilemmas presented by conflict between competing con- 
cepts, doctrines, or principles relied upon in each of several classes of constitu- 
tional cases; (3) utilization of law and of civil disobedience as means for re- 
solving the civil rights problem; and (4) the significance of and needed response to 
attacks upon the Supreme Court, primarily as a result of its implementation of 
civil rights, in light of its institutional mission. 

In his first essay, prepared in 1963, Freund sought to predict the subject 
matter and course of decision by the Supreme Court in handling new vistas 
for administering the Fourteenth Amendment. Acknowledging that serious ques- 
tions had been raised about the Court’s process “of deriving meaning from or 
infusing meaning into the noble and spacious clauses of the amendment” (p. 8), 
he also sought to explore the question of the objectivity of this process. In pur- 
suing his first goal, he examined the Court’s extension of the due process idea in 
criminal cases, its new concept of equal protection in the reapportionment cases, 
and its expanding notion of state action. Among the questions implicated by 
these developments, he discussed those concerning the degree to which federal 
substantive rules governing search and seizure would be applied to state officials, 
whether these substantive rules would be applied retroactively to prisoners seeking 
release or a new trial through habeas corpus, and whether the principle of equality 
of representation would assume a different form when applied to the case of a 
collegial body designed by its creators to be chosen with a view to balanced rep- 
resentation. 

Suggesting that the Court should avoid use of “dogmatic” and “simplistic” 
criteria in addressing itself to these questions (pp. 12, 13, 21-22), Freund hazarded 
certain general predictions of decisions to be made. Thus, he indicated he would 
approve the holding in fact later reached by the Court in 1965 in the case of 
Linkletter v. Walker! that the exclusionary rule of Mapp v. Ohio,2 which had 
barred the fruits of illegal searches and seizures from being used as evidence in 
a state prosecution, would not be available for the purpose of overturning con- 
victions in cases that had become final prior to the time the Court had rendered 
its decision in the Mapp case. On the other hand, he indicated he would dis- 
approve as “simplistic” the application of the “one man, one vote” criterion to 
overturn a state’s apportionment of legislative seats which, as in the case of a 
state senate, might give weight to other factors than population in an effort to 
achieve a balanced representation. This application of the criterion was made 


1 381 U.S. 1618 (1965). 
2 367 U.S. 643 (1961). 
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by the Court in Lucas v. The Forty-Fourth General Assembly,3 a 1964 case in- 
volving the validity of the Colorado apportionment of seats in both houses of its 
legislature. The reason the first is not “dogmatic,” “simplistic,” or “lacking in 
objectivity” in the eyes of the author is that “the new evidentiary rule goes not 
to the intrinsic fairness of a trial already held but to an effective sanction for the 
enforcement of rules of police conduct, and since that sanction will operate 
prospectively, the compulsion to apply the exclusionary policy retrospectively 
is relatively weak . . .” (p. 11). The reason the second holding is “simplistic” 
and presumably “lacking in objectivity” is that the new equal-protection cri- 
terion, according to the author, involves “question-begging” in the new context. 

In a further exploration of the problem of “objective” decision-making 
Freund instanced the great difficulty encountered by the Supreme Court in ex- 
ercising judicial review in the Tennessee reapportionment case of Baker v. Carr.4 
In his view the standing of the complainants in that case, as a matter of de- 
cisional theory, had to be linked to their substantive rights as voters although 
the Court, in order to determine whether this right existed, was required to re- 
sort to political philosophy. The issue thus seemed to the author to be concerned 
more with the guaranty of a republican form of government than with personal 
rights of voters. Nevertheless, he took the position that this and other difficulties 
for the Court in adhering to the previously established law of judicial review 
could properly be overcome by the fact that “the very structure and processes 
presupposed in representative government had become distorted” (p. 13). 

Freund also explored the objectivity underlying the reluctance by the Court 
to overrule the civil rights cases,5 which have provided the governing rubric 
under which problems concerning the action covered by the Fourteenth Amend- 
ment have been resolved. To overrule these cases, he stated, would have “im- 
plications for judicial power and duty that transcend the immediate controversy” 
being presented in claims advanced by minority group members that due process 
and equal protection of the law have been denied them (p. 16). These claims 
are so fundamental in nature that the author classified them not only as legal 
but also moral claims. He discussed the several kinds of difficult questions the 
Court would have to resolve if it overruled these cases. These questions relate 
to the class of private establishments whose action would then constitute state 
action, the kind of practices by them which would then be state action, and the 
standards for governing this conduct. So formidable would be the task of cre- 
ativity and innovation involved in resolving these questions that Freund sug- 
gested the real problem for the Court is to determine whether it should utilize 
judicial decision under the Fourteenth Amendment for vindicating these claims 
by minority group persons, or, in the alternative, it should refuse to adjudicate 
these claims on the ground that Congress is the appropriate institution for dealing 
with the problem presented by them through legislation directed toward private 
relations under the commerce, defense, and spending powers, 


s 377 U.S. 713 (1964). 
4 369 U.S. 186 (1962). 
5 109 U.S. 3 (1883). 
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On the basis of the discussion summarized above, he concluded it is “plain 
that the new vistas in constitutional law [relative to the Fourteenth Amendment] 
are not... boundless, [although] . . . they are not free of shadows and even 
treacherous turns.” On the other hand, as-he is fond of saying, there are (trans- 
late: should be) “no absolutes in constitutional law” (p. 20). 

While Freund in predicting the subject matter and course of decision by the 
Supreme Court in handling the new vistas under the Fourteenth Amendment 
has had a reasonably good batting average, he has not succeeded in this first 
essay in demonstrating that the process of judgment involved or that he would 
have the Court follow really is “objective,” has “boundaries,” or follows estab- 
lished methods for determining what is and what is not in accord with any con- 
cepts of law and justice that may underlie the principal clauses of that amend- 
ment. Indeed, the very concept of “objectivity” in judicial decision entertained 
here by the author is left very much in the dark. 


One of the most disturbing aspects of this first essay is the espousal of the 
doctrine that a court can properly refuse to adjudicate what are seemingly ad- 
mitted to be appropriate claims of denial of due process and of equal protection 
of law by action that, while performed by a private person or entity, could very 
arguably be asserted, like other similar action, to be within the scope of the 
Fourteenth Amendment. The basis of the refusal Freund espouses as proper is not 
the application of principles concerning what is necessary in order to assure 
that justice is accorded to a person or what is necessary in order to reach con- 
duct that effectively deprives a person of the protection of the amendment. 
Rather, the basis of the refusal he espouses as proper is a principle giving con- 
clusive weight to the difficulty of the judicial task in elaborating and applying 
principles for the administration of a concept expressed in the amendment. 
The assertion is, therefore, not that there is no law provided for the resolution 
of the claims in the terms or spirit of the Fourteenth Amendment but that the 
law that is there may be refused application because of the difficulty of the task 
in applying it that is presented to the Court. The Court is viewed as having in 
this situation a discretion relative to applying or not applying law that is otherwise 
applicable and to granting or refusing the office of adjudication to claimants. 


When this refusal to apply applicable law is represented as an example of 
“objective” judicial decision-making, one is tempted to say that “objective” has 
been equated with “what is convenient to the Court.” In the first place, this view 
of the judicial function is the very antithesis of the classical role of courts in the 
field of traditional or common law which asserts that there is always a basis to 
be found for adjudicating a claim that a legitimate interest has been wrongly 
injured and that resort must be made to basic principles of justice, equity and 
public policy for this purpose, where necessary, as well as to analogous cases 
and to decisional principles mediating between these cases and the more basic 
principles. Constitutional law adjudication, particularly that involving civil rights 
matters, has generally been recognized to be an extension of common law 
process into the statutory field. As the Court long ago observed in Boyd v. United 
States: “constitutional provisions for the security of person and property should 
be liberally construed. . . . It is the duty of courts to be watchful for the con- 
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stitutional rights of the citizen, and against any stealthy encroachments thereon.”6 

In the second place, one wonders why the necessities of minority group per- 
sons in the face of various forms of discrimination confining them to a second- 
class citizenship and the disruption and chaos being engendered in the social 
whole by the growing conflict between ethnic groups were not deemed by the 
author to take precedence over mere difficulties in exercising judicial creativity 
and innovation in applying the Fourteenth Amendment. Surely, if necessities for 
dealing with distortion in representative government warranted displacement of 
procedural law governing exercise of judicial review in the reapportionment 
cases, as the author asserted, the necessities for eliminating discrimination against 
minority groups and for avoiding a growing social chaos should easily seem to 
justify the Court in applying admittedly applicable substantive law to the cases 
before it. Each “necessity? would seem to lay a basis for “objective” decision- 
making. 

The thesis of the second essay is that creativity in adjudication on the part 
of the federal courts is essential to maintenance of the American system and that 
for this creativity to be enduring it must “accommodate change within the 
framework of continuity” (p. 23). The author seeks to illustrate his theme by 
reference to dilemmas presented to the Supreme Court for resolution in consti- 
tutional cases, dilemmas which exist by virtue of conflicting concepts, doctrines, 
or principles relied upon in these cases. The dilemmas in question include the 
conflict between the national common market and local protectionism, between 
freedom of speech and press and the laws of the states concerning defamation, 
and between the guarantee of free exercise of religion and the prohibition against 
laws respecting an establishment of religion. The issues which emerge in these 
cases are said to “reflect not so much a clash of right and wrong as a conflict 
between right and right: effective law enforcement and the integrity of the ac- 
cused; public order and freedom of speech; freedom of worship and abstention 
by the state from aiding as well as from impeding religion.” For this reason the 
author insists upon the necessity that the Supreme Court avoid “partial single- 
minded thinking” based upon its grasping only one horn of a constitutional 
dilemma in deciding these issues. This type of thinking can only undercut the 
needed acceptance of the Court’s decisions by the people and cut down the 
illumination which reference to “the cross-lights of competing principles would 
furnish” (p. 36). He believes the Supreme Court in resolving the great consti- 
tutional issues has avoided using “absolutist doctrine” through which such think- 
ing is articulated. It has generally worked out accommodations that are tolerable 
because “they recognize a core of validity in more than one position of the 
combatants.” But he sees danger ahead: “whether the Court will take the path 
of absolutism or will recognize and resolve genuine dilemmas of right against 
right is a basic question that largely remains for the future to answer” (p. 37). 
His observation has particular reference to the application of the broad consti- 
tutional guarantees of civil rights which he considers to be essentially “moral 
standards wrapped in legal commands” (p. 35). 

In his third essay Freund discusses the role of law and of civil disobedience 


6 116 U.S. 616 at 635 (1886). 
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as competing means of resolving the civil rights problem of this country. He 
asserts that law can be productive of moral attitudes and standards, especially in 
the conduct of business relations such as those involved in employment, sale of 
property, and provision of public accommodations. Law is, therefore, to be a 
prime force for change in dealing with the civil rights problem. Here the author 
seems to be thinking of legislative rather than judicial law. Yet if law — qua 
law — is so effective in producing a change in moral attitudes, the use of con- 
stitutional and traditional law by the judiciary in dealing with the civil rights 
problem is equally if not more especially indicated. The author does not discuss 
the relevance of this point to his contrary thesis in his second essay relating to 
judicial abandonment of its role in resolving claims of denial of due process and 
equal protection of the law in favor of a legislative resolution of the underlying 
problems. 

Freund does not advert to the central problem presented in the use of law — 
whether legislative, judicial, or administrative — to deal with the civil rights 
problem. This problem grows out of the wholesale inadequacy of existing forms 
of civil rights law to effectuate their objectives of improving human relations and 
increasing equality of opportunities in behalf of minority and other disadvantaged 
groups and the bypassing of official civil rights agencies by these groups as they 
seek more effective means of promoting their legitimate interests. The problem 
is to develop more effective forms of civil rights law and more effective 
means for administering them, to provide for better allocation and de- 
velopment of responsibility among various parts of the federal system for dealing 
with civil rights, especially at the local level where the bulk of the civil 
rights difficulties exists, and to correlate in a better way official and private 
efforts to solve these difficulties.?7 The author’s thesis greatly oversimplifies a 
highly complex problem. The problem is not whether law should be used to 
deal with civil rights in light of its general effectiveness or lack of effectiveness 
for changing moral attitudes and standards. The problem is, rather, granting 
that law must be used to eliminate injustice causing incalculable social harm, 
what form must be given to this law in order to make it genuinely effective for 
this purpose. Recent studies suggest that radical changes in the existing form of 
civil rights law must be effectuated to make it adequate for achieving its purposes. 

Another thesis of the author in his third essay is that the civil rights movement 
in using civil disobedience is proceeding properly unless it is utilizing this device . 
excessively. He defines civil disobedience so as to include only “nonviolent, 
measured responses which are highly selective because of their moral quality” 
when used by persons who are “prepared to pay the penalty of the law by acting 
openly in an effort to sear the conscience of the community” (pp. 47-48). An 
excessive use of this form of civil disobedience would be presented, according to 
the author, if its practitioners sought to shut off deliveries to hospitals which 
engaged in discriminatory actions directed against minority groups. 


T See Paul H. Norgren and Samuel E. Hill (assisted by F. Ray Marshall), Toward 
Fair Employment (New York: Columbia University Press, 1964), and Joseph P, Wither- 
spoon, Administrative Implementation of Civil Rights (Austin and London: University of 
Texas Press, 1968). 
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Freund suggests the basis of the legitimacy underlying civil disobedience is 
the idea of reciprocity of rights and duties. “The clearest case for civil dis- 
obedience is the setting in which the demonstrators have no effective voice in 
government. Fidelity to law is an obligation based on reciprocity, on the right 
of participation” (p. 48). He suggests that this participation is “participation 
politically in the right to vote, the right to serve in public office, the right to 
serve on the police force, to be appointed to the probation service and to those 
various public agencies and missions which are in their nature policing activi- 
ties’ (p. 48). Wholly apart from the question concerning the basis of the 
legitimacy of civil disobedience, I would urge that the notion of reciprocity relied 
upon by the author is a very pale one that is quite insufficient to answer the demands 
of our minorities and other disadvantaged groups. Their demands will not sub- 
- side and actions to implement them will not cease, including action involving 
civil disobedience and worse, until the participation by disadvantaged groups 
extends in a substantial way to every major facet of the official and private 
sectors of our societal life. The very notion of participation is here in question. 
Our minorities demand a new style of communal living, one in which they have 
realistic opportunities to tell decision-makers what their problems are, to be 
heard regularly and genuinely by these decision-makers, and to have timely action 
taken by the latter that substantially attacks these problems and provides a series 
of adjustments that really solves something, really adds a new dimension to societal 
living, so as to begin the elimination of the degrading existence to which millions 
of our poor have been subjected. Just as the question of the usefulness of law to 
create mora] attitudes and standards is no longer the central question in deal- 
ing with civil rights as compared with questions concerning the proper form 
of law to be used, so too the question of the legitimacy of civil disobedience is no 
longer the central question. That question is, rather, how to move our people, 
officials and private citizens alike, to “get with it” in taking the necessary steps to 
alleviate the conditions in which our disadvantaged groups have been placed. 


In his first essay the author asserted that decision-making by the Supreme 
Court of the United States in administering the Fourteenth Amendment had 
been “objective.” Although he did not elaborate upon what he meant by this 
concept, his argumentation seemed to point toward a concept of basing a judicial 
decision upon “good reasons” as the source of its objectivity. In his fifth and 
sixth essays, the principal contributions in the second part of his book, he asserts that 
judicial decision-making in general is both “rational” and, under certain condi- 
tions, productive of “social justice.” He seeks to characterize the concept of 
rationality and of social justice involved in judicial decision-making. Law, 
observes the author, is a system for making valuations concerning what and how 
much order to impose “on the disorder of human experience without disrespect- 
ing or suppressing a measure of spontaneity, diversity, and disarray” (p. 69). 
While a court, like a legislature, in its decision-making is engaged in a process 
of valuation, “the practices of the judicial discipline afford some escape for the 
judge from the problems of valuation” and, for this reason, permit judicial de- 
cision to attain some degree of “rationality” (p. 69). That quality of judicial 
decision-making is attained when it is related to the context of the legal system 
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and of the particular part of the system which is properly implicated by the case 
presented. It is the “given” or datum of the legal system from which the ration- 
ality of judicial decision is suspended or made possible. 

The part of the legal system properly implicated for decision of a case de- 
pends upon the facts of that case. This part of the system may consist of rules 
established by decisional precedents, as in the field of common law, or of 
legislative rules. Either form of rules may present problems of choice or judg- 
ment by the court. In the case of the former the choice will relate to precedents 
more or less resembling and perhaps to some extent in conflict with one another. 
Where legislative rules are made relevant by the facts of a case, the problem of 
judicial choice — interpretation of the rule — is frequently presented. It is solved 
by a “fathoming of purpose” behind the rule as a basis for guiding the assignment 
of meaning to it or its application to facts. But, whether judge-made or legislative, 
the legal rule to which the court resorts for decision of the case, presented to it 
as indicated by the facts, provides the starting point and prevents the decision 
from being “at large” or “within no determined limits” (p. 70). 

Two additional factors operate to insert “rationality” into judicial decision- 
making: rules of evidence and of procedure which shape the scope of the hearing 
or trial in relation to the relevant substantive law, and rules relating to the nature 
and scope of the judicial judgment or decree. By virtue of these rules the judge 
is precluded from being “at large” in the conduct of the trial and in the shaping 
of sanctions through which adjudication is effectuated. 

According to the author, then, rationality of judicial decision is a matter of 
substantive, evidentiary, procedural and sanction rules which are to be properly 
identified and observed by courts in adjudicating claims of right coming before 
them. But what of the rationality of judicial decision that involves or calls for 
“creativity”? In the case of judge-made rules, their administration may involve 
judicial choices calling for a smaller or greater degree of judgment. Sometimes 
the problem of choice will present the court with the necessity, in light of the 
kind of decisional results that will be produced by following the precedents, for 
reformulating the conventional postulates of the system “to accommodate the 
new phenomena [present in the case at hand] in a more satisfactory and fruitful 
way” (p. 67). The process involved in reformulating these postulates will be 
more or less limited depending on “the relative importance of stability and jus- 
tice .. . for different classes of legal transactions and events” (pp. 67-68). The 
handling of precedents relative to planned transactions calls for more stability, 
for example, than the handling of precedents relative to negligent action causing 
another harm. When creativity is too upsetting to legitimate expectations, the 
judges should leave to legislatures the making of the needed innovation through 
prospectively operating rules. But before eschewing the rule-making creativity 
that otherwise seems appropriate, the judges should consider “how firmly 
grounded, how just, are the vested expectations; how much dislocation would 
result from an innovating decision; how amenable might the subject be to the 
rule-making of general legislation; how feasible would it be to enter a judicial 
declaration applicable to only future transactions” (p. 73). 

When creative judicial decision is made in the common law area, as in the 
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case of Rylands v. Fletcher,8 Freund suggests that “principle” in the sense of its 
meaning or content is as much a product of subsequent decisions responding to. 
questions implied by the creative court’s attempted: statement of its original 
ground as the original ground itself. The creative court is said often to intuit the 
proper application of a principle without adequately grasping that principle. 
The author’s analysis of creative judicial decision-making in the common law 
field thus asserts that it depends heavily upon a concept of justice for its ration- 
ality both where the existing rules leave room for judgment as to their applica- 
tion and, more especially, where the precedents are judged to have become “too 
awkward, too irreconcilable, or too difficult to work with under the existing 
postulates of the system” (p. 67). 

In examining the rationality of judicial decision-making Freund almost 
exclusively considers the field of judge-made law and its extension into the field 
of constitutional law. Almost at the end of his analysis, he turns to the 
field of statutory law where the rule “need not be extracted from decisions” and 
is frequently, as in the cases considered by him, not formulated in vague stan- 
dards (such as “due process” or “prudent investment”) or in broad principles 
(such as “no one may profit by his own wrong at the expense of another’). The 
paradigm case he considers is Sinclair Refining Co. v. Atkinson,® decided by the 
Supreme Court of the United States in 1962. Although the oil company and a 
union had concluded a collective bargaining agreement providing for arbitration 
and renouncing strikes and slowdowns concerning arbitrable grievances, the 
union was regularly engaging in work stoppages concerning such grievances. In 
the suit brought by the company to secure an injunction against these stoppages, 
the union defended on the basis of a prohibition against federal courts issuing 
injunctions against concerted activity growing out of a labor dispute. This pro- 
hibition was contained. in Section 7 of the Norris-LaGuardia Act of 1932.10 The 
Court through a majority spoken for by Justice Black held that the Norris- 
LaGuardia Act was controlling and that certain decisions under the Railway 
Labor Act were not controlling. These were to the effect that the plan of com- 
pulsory arbitration provided by the latter Act permitted issuance of an injunction 
against strikes covered by the plan despite the former Act. Justice Black placed 
major emphasis upon the failure of ‘Congress to repeal Section 7 when it en- 
acted in 1947 the Taft-Hartley Act. The latter Act called for federal courts to 
entertain suits for violation of contracts between employers and employees. The 
method of statutory administration employed by Justice Black was clearly what 
may be termed “rule-oriented.” It assumed the role of the Court was fully per- 
formed relative to a statute by assigning meaning to its expressed rules in light 
of its historical purpose. Since one rule, the earliest in a series of rules dealing 
with the general matter, when viewed in light of its literal meaning, applied to 
the facts in the case; since this literal meaning was supported by its historical 
purpose; and since the rule had not been repealed, the rule was held to be con- 
trolling. . 

The author approves the mode of statutory administration utilized by. the 

8 19 L.T, 220 (1868). 


? 370 U.S. 195 (1962). 
10 29 U.S.C. 107 (1964). 
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‘Court in the Sinclair case as being “rational.” But he also approves as “rational” 
the mode of statutory administration utilized by Justice Brennan, speaking for 
the dissenting justices in the same case, Justice Brennan’s method may best be 
summarized as not being “rule-oriented” but, rather, oriented toward the proposi- 
tion that behind several legislative rules in the same field a principle or principles 
are to be found or constructed by courts for their administration of any one of these 
rules. It was crucial for him that the 1932 and 1947 statutes each had a separate 
or distinct function to perform in the field in question and that each of these 
functions could be respected by holding that, in the situation of a collective bar- 
gaining agreement, the work stoppage could be enjoined under the latter statute. 
Justice Brennan shored up his conclusion by utilization of administrative con- 
siderations relating to legislative purpose, justice and practicability. 


Freund takes the position that it is “not important here to appraise the two 
opinions in their outcomes. What is of interest, I believe, is the fusion in actual 
practice of the types of rationality classically described as rule application, 
creativity, and calculation (of consequences)” (p. 81). This terminal position 
of the author on the matter of rationality of judicial decision dramatizes the 
essential features of the rationality he claims for judicial decision. It is “rational” 
essentially because it is “rule oriented.” It remains “rational” in the case of 
judge-made rules when creative judgment “becomes necessary” for reformu- 
lating the rules only when the rules are reformulated pursuant to a process 
in which administrative considerations such as those concerning justice and the 
apt role of legal institutions are given effect. In the case of legislative rules, where 
there is an apparent conflict between the rules, the conflict may be resolved 
rationally either by the “rule-oriented” approach previously described or by 
an approach that undercuts this approach by seeking out or elaborating 
a principle through which rules in the same field may be accommodated to 
one another. It is “rational,” according to Freund, so long as (1) rules are 
being applied and (2) “creative” judgment in handling these rules is considered 
and either rejected or adopted by the statement of “good reasons” and the cal- 
culation of the consequences of one or the other interpretation, 

This mode of analyzing the “rational” in judicial decision-making fails, in 
my opinion, to reflect adequately the general view concerning the requisite quality 
of rationality in the field of judge-made and constitutional law and it does great 
violence to the conception of rationality in the field of judicial administration of 
statutes. With respect to common law, it seems clear that the classical conception 
of the judicial role is one that demotes “rules” to a secondary, albeit important, 
role in judicial administration of that form of law. The primary conception is one 
of basic conceptions and principles of justice, equity, and public policy both as 
a principal source of all subsequent and current law in the field and as the 
principal reference point for evaluating and readjusting that subsequent law. 
This later law takes the form of decisional “rules” or case law, of decisional 
“principles” which pull together and make coherent this case law, and of broader 
principles which mediate between the more ultimate principles and conceptions 
of justice, equity, and public policy, on the one hand, and the decisional “rules” 
and “principles,” on the other. 
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The “rationality” of common Jaw decisional rules and principles con- 
cerning basic rights and duties and of principles underlying decisional 
precedents has traditionally been conceived to lie in their capacity to ac- 
complish justice. Moreover, the absence of “rules” to govern a transaction 
or event has not generally been deemed to preclude rationality of judgment. 
Rather, the underlying core of rationality in the common law — the analogous 
precedents or, in their absence, intermediate, or even more ultimate principles of 
justice, equity and public policy — provides guidelines for creation of the req- 
uisite rules. In short, the rationality of judicial decision-making in the common 
law field lies in the “quality” of the rules made or enforced and more especially 
in the framework underlying these rules, including the methods of judicial de- 
cision-making. The analysis by Freund does not specifically deny this view of the 
rationality of judicial decision. On the other hand, it does tend to focus upon 
rules as “givens,” as somehow “already there” in the legal framework and, with- 
out more and apart from their quality of justice, as lending “rationality” to 
judicial decision. The contrasting view here suggested insists upon the process 
underlying the development of any rule, however old or new, and the quality of 
its work product as essential to the rationality of the judicial process which puts 
that rule to work. : 

When consideration of the rationality of judicial decision is directed to the 
field of statutory law, the author’s thesis is most unsatisfactory. The author takes 
no notice of the extensive scholarly discussions of the theory of statutory adminis- 
tration by legal scholars or jurisprudents. Moreover, he takes no notice of the 
general view concerning the status of official decision in this area. The day-to- 
day work of any court or administrative agency reveals, as Professors Henry Hart 
and Albert Sacks of Harvard have indicated, that these institutions “have an 
intelligible, generally accepted, and consistently applied theory of statutory in- 
terpretation.”11 Another scholar has characterized the status of the art of 
statutory interpretation as one of confusion and disintegration,!? while still another 
has called it “a never-never land of conflict and disagreement.”13 The develop- 
ment of an adequate thesis of statutory interpretation is essential to the rationality 
of judicial decision in the statutory law area. The reviewer has examined else- 
where the principal theses competing with one another at the current time and 
has elaborated an additional one.14 Central to the latter thesis is the notion em- 
ployed in one context by Justice Brennan in his Sinclair dissent. The notion 
is that an express rule of a statute is, of course, to be respected in the assignment 
of meaning to a statute. On the other hand, the goal of statutory administration 
is conceived to be the development of decisional principles which usually are, 

32 Henry Hart & Albert Sacks, The Legal Process: Basic Problems in the Making and 
Application of Law (Cambridge, tentative ed., 1958), p. 1201. 

12 Frank E. Horack, Jr., “Cooperative Action for Improved Statutory Interpretation,” 
Vanderbilt Law Review, 3 (1950), p. 382. 

13 Shelden D. Elliott, “The Lawyer and Legislation,’ Rocky Mountain Law Review, 
26 (1954), pp. 359, 364. 

14 Joseph P. Witherspoon, “Administrative Discretion to Determine Statutory Meaning: 
‘The High Road,” Texas Law Review, 35 (1956), 63-92; “Administrative Discretion to 
Determine Statutory Meaning: ‘The Low Road; ” Texas L. Rev., 38 (1960), 392-438, 


572-593; “Administrative Discretion to Determine Statutory Meaning: ‘The Middle Road,’ ” 
Texas L. Rev., 40 (1962), 751-848. 
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at best, merely suggested by these rules and which are to be perfected in decision 
of individual cases (in the case of adjudication) through resort to various ad- 
ministrative considerations: legislative purposes, justice, practicability, coherency, 
necessity, and strengths and limitations of possible decision-making institutions 
for handling the matter. Under this view the “legislative purposes” deemed 
relevant for administration of a rule are not merely the legislative purposes which 
moved the legislature to adopt that rule but also a whole spectrum of more or 
less general legislative purposes which may have been formulated relative to other 
statutes, either at earlier or later times and which are reasonably judged to be 
relevant to the development of decisional principles for administration of the 
statute in question, Part of the “rationality” of judicial decision in the statutory 
field depends upon a respect for the decisional processes utilized by courts and 
judges recognized for their wisdom and leadership in this field. Another part of 
the “rationality” of judicial decision in this field depends upon the degree to 
which this form of decision respects both the inherent limitations upon the use 
of legislative judgment and language for resolving public problems and the 
important role of the legislature in formulating basic policies for this purpose. 

Judged by these and other standards, it is difficult to give the majority in Sin- 
clair a very high grade in their performance of the judicial function. Theirs was, 
unquestionably, a “rational” decision, under Freund’s analysis, but not a very 
commendable or good one. Stated another way, the rationality of judicial decision 
in the statutory field depends mightily upon the quality both of the process used 
for assigning meaning and of the work product of that process. The majority de- 
cision in Sinclair, judged either in terms of the process used in assigning meaning 
to a statute or the result reached, left the law in a shambles. Utilizing a “plain 
meaning” concept, which the Court had time and again rejected as having any 
meaningful operation in interpretation of statutes, Justice Black “found” a plain 
meaning for the Norris-LaGuardia Act provision wholly without reference to 
other statutes enacted by Congress, and especially without regard to a statute 
that had been enacted to deal with administration of collective bargaining agree- 
ments by the federal courts. With this foot in the door, all other evidence or 
data bearing upon assignment of meaning or accommodation of the statutes was 
read or handled in a way to support the choice already made rather than, as was 
quite possible, in support of another point of view. The result reached by the 
majority was not only, as pointed out by the dissent, one that could not be fitted 
harmoniously into the pattern of prior decisions on analogous and related matters, 
but also one that made unlikely the development of a uniform body of federal 
contract law. As succinctly stated by the dissent: “The decision deals a crippling 
blow to the cause of grievance arbitration itself.”15 

The author faces a very nearly impossible burden when he asserts the quite 
opposite processes utilized and the quite different work products tendered by the 
disagreeing judges in Sinclair were each “rational.” Or if they may both be said 
to be “rational,” I suggest that the real problem in question is not the “ration- 
ality” of judicial decision but its “authority” or its “adequacy.” A system riddled 
with the kind of “rationality” represented by the majority decision in Sinclair 


15 370 U.S. 195 at 227 (1962). 
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is faced with the deepest kind of trouble. Applied to various facets of the legal 
system affecting human rights, this type of decision-making by the courts, in the 
modern context of intergroup crisis, would be disastrous. 

In his sixth chapter the author takes the position that the concept of social 
justice and the distinction between the judicial and legislative functions in doing 
social justice must be examined within the working processes of the law. He 
suggests further that in applying this approach the notion of legal justice appears 
to be the fulfillment of reasonable expectations suggested by Justinian’s pre- 
cepts: “that a person may rely on the good faith of another, that he may expect 
another not to injure him carelessly or wantonly, that he may expect to receive 
what reasonably may be deemed to be due him” (p. 85). This concept “has 
boundaries . . . and connotes rational principles of measure and order” (p. 86). 
The author distinguishes three elements involved in judicial decision-making 
concerned with the problem of effectuating social justice: equality, community, 
and authority. He illustrates these three elements at work in International News 
Service v. Associated Press.16 

In the Associated Press case the AP sued the International News Service to 
prevent it from pirating news accounts from the plaintiff’s bulletin boards and 
distributing them to INS member papers. The author does not specifically 
indicate whether he agreed with the majority decision, which declared the plain- 
tiff had a kind of property right in news entitled to be protected while still fresh 
from misappropriation. He states that the dissent by Justice Brandeis in this 
case contained “the more interesting and significant analysis” because it illus- 
trated an attention to the three elements he had asserted were involved in solv- 
ing a problem of social justice (p. 88). Thus, Freund argues, a problem of 
equality was presented in determining (1) what was essential to accomplish- 
ing justice for AP, ie., what was essential to restoring AP to the position 
it had occupied relative to INS before the latter performed the act of mis- 
appropriation; and (2) whether members of INS had or should have 
an equal opportunity with the existing members of AP to obtain the news being 
gathered by AP. The author represents the problem of equality as being concerned 
with the problem of what persons or entities are to be treated equally. Also 
involved in the Sinclair case, he argues, was a problem of community in the 
sense that the case called for the Court to make a judgment that would respect 
the interest of the reading public in having widely diffused sources of information 
on public problems through the existence of many independent newspapers which 
gather it and in having these newspapers enjoy equal access to information gathered 
by others. By a problem of community, he has in mind a problem of what 
groups larger than those immediately involved in a justiciable controversy are 
to be regarded in resolving the controversy. Finally, he argues, a problem of 
authority was presented in the case in the sense that the Court was required to 
determine what was the appropriate decision-making institution for resolving the 
public problem presented where the matter, as here, might be handled either by the 
courts or by the legislature, or by both. A problem of authority was also pre- 
sented with regard to the appropriate procedure to be used by the decision- 
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making institution in reaching its decision, The author notes that Justice Brandeis 
took the position that the Court did not possess the talent or the resources to 
supervise and regulate the mass media industry which full justice seemed to de- 
mand in the case. For this reason Brandeis felt the Court should leave decision 
of the public problem in the case to the Congress. Shoring up this view was 
his related view concerning the appropriate procedures for analyzing and re- 
solving the problem; the procedures of the legislature, he believed, were better 
adapted for permitting the various persons involved in the conflict to articulate 
their interests, needs and problems and for the decision-maker to construct a 
legal solution of the public problem more responsive to the various interests in- 
volved and more likely to be acceptable to those affected by it. The remaining 
part of this sixth essay is largely an exemplification in case contexts of the three 
asserted elements of a problem of social justice as presented to courts together 
with a review of the problem of creativity in judicial decision-making covered 
in the fifth essay. 

The most striking feature of Freund’s discussion of the concept of social justice 
as a problem presented in judicial decision-making is his failure to discuss the 
administration of the provisions of the Bill of Rights and of the Fourteenth 
Amendment. This lacuna is especially noteworthy in view of the author’s field 
being federal constitutional law. Does the author conceive there is no genuine 
problem here because the rules that do justice in protection of these rights are 
so fully expressed in the United States Constitution? Two kinds of consideration 
seem to warrant a rejection of this reason for a failure to focus upon the problem 
of social justice involved in the protection of civil and human rights. The first 
is that these rights are not as explicitly identified and protected against state 
action infringing them as they are against federal action. Moreover, the applica- 
tion of the content of the Bill of Rights to state action through the medium of 
the Fourteenth Amendment has been a selective and, certainly, a gradual process. 
The second consideration is that the explicit protection of civil and human rights 
provided by the Constitution is hardly a calculus for adjudication. The emerging 
focus upon the fairness of the use of criminal law to reach conduct not morally 
culpable or offensive and upon the fairness of various forms of punishment illus- 
trates this point. 

But if rules in the United States Constitution concerning protection of civil 
and human rights largely serve to point the federal and state courts to the problem 
of accomplishing social justice in this area, how well does Freund’s analysis of 
what is involved in solution of problems of social justice fit this area of adjudica- 
tion? In the first place, it is difficult to analyze problems of civil rights in terms 
of equality, community, and “authority” (proper institution and decisional pro- 
cedures). By definition, the court is a proper tribunal to decide these questions 
when state or federal action is involved and often where only private action is 
involved so that this question of authority of the court to decide is not a proper 
basis for refusing to decide. If the question of the proper institution to resolve 
the matter is presented indirectly in the sense of whether to give weight to a 
judicial, administrative, or legislative institutional determination that is drawn 
in question, there still must be an independent judgment by the reviewing court 
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that giving weight to that prior determination is appropriate and that the determi- 
nation was a permissible one. Moreover, the matter of proper procedure for 
decision-making by various institutions of these matters is in this area made a 
matter of concern for the Court by the Constitution itself. But how does one 
proceed to solve a problem of procedural justice? Neither the concept of equality 
nor that of community is, without much more being said, useful in solving this 
type of problem. We must, instead, talk about the purpose of adjudication as a 
legal institution, the proper relation of this purpose and of the state itself to the 
individual person or entity confronted with the process of adjudication, the de- 
velopment through past experience of various relevant procedures for dealing 
with problems of procedural justice, the principles and precedents that have 
emerged in resolving problems of procedural justice, and, finally, the very notion 
of justice itself as a response to the person or entity to be affected by the adjudica- 
tion or other official action as well as a response to the political society of which 
he or it is a part. Very much the same can be said about the element of “equality” 
proffered by Freund when we consider constitutional protections of civil and 
human rights. One of the very reasons for the existence of these constitutional 
protections is the assertion of the equality of the person or citizen to other persons 
or citizens. The problem of giving content or meaning to the constitutional 
protections, whether substantive or procedural in nature, lies elsewhere. Even 
if this problem can be said to involve a question relating to the community, 
the problem is hardly defined or, better, confined by this question. Indeed, the 
very concept of justice seems at this point, if we adopt the analysis suggested by 
Freund, to be in danger of evaporating or of becoming faceless. 


Before the author attempted to separate the problem of social justice into 
three problems, he suggested, as earlier indicated, that social justice is con- 
cerned with fulfilling various realms of reasonable expectations of human persons 
in society. Surprisingly enough, he does not illustrate how a focus upon the 
reasonable expectations of human beings in society would contribute to the resolu- 
tion of problems of equality, community or authority, either in general or in the 
specific cases he discusses. Only in one particular instance does he discuss the 
criterion of reasonable expectations and then only with reference to justification 
for legislation correcting the result of earlier judicial decision, in the case of the 
Portal to Portal Act, His discussion of the criterion, however, does not relate it 
specifically to any of the three problems said to be implicated by a problem of 
social justice. 

The notions of “equality,” “community” and “authority” or the questions 
through which the author articulates them are not the instruments out of which 
problems of social justice are resolved. They are, at best, descriptive terms for 
referring to some of the aspects of some of the questions that are presented for 
solution in, among other forms of official decision, adjudication of cases. The 
resolution of these questions must ultimately be squared with or related to what- 
ever is involved in resolving a problem of justice, whether it be a procedural or 
substantive problem. What this problem really is must somehow be understood, 
even if only intuitively, if judicial decision is to accomplish social justice. No 
amount of discussion of rules and precedents as rendering judicial judgment 


144 THE AMERICAN JOURNAL OF JURISPRUDENCE 


rational, of judicial creativity, of maintaining continuity in the process of change 
or of limiting the operation of bias on the part of the decision-maker results in 
an explication either of the nature of the problem of justice in official decision- 
making or of the methods by which such a problem is resolved. It is this ex- 
plication that is missing from the analysis of social justice by Freund. 

The third part of this book reviews the contributions made by a galaxy of 
outstanding federal judges in the United States: Brandeis, Frankfurter, Jackson, 
Stone, Black, Magruder, and Learned Hand. The review of the work of Justice 
Brandeis is especially noteworthy. It proves an insight into the man that illumi- 
nates the vision which moved him to serve his country in so many ways. As the 
author puts it so well: “The distinctive quality of Brandeis is that with immense 
resourcefulness he found ways to build the ancient ideals we profess into the struc- 
ture of twentieth-century America” (p. 145). It is this resourcefulness that is 
needed today in our law schools, our legislatures, our administrative agencies, 
our courts and our great private institutions including business entities, churches, 
unions, and universities. Without it we can hardly hope to cope with the enormous 
crises that have finally come to the forefront, after developing so long, in our 
free societies. The other reviews of judges’ contributions are also excellent. 
Nonlawyers will find especially helpful the analysis of Justice Jackson’s contribu- 
tion on the relation between the individual and the community as well as the 
analysis of Justice Black’s concept of the judicial function. 


JoszepH P. WITHERSPOON 


JuristiscHER Reatismus UND PorrscHe THEORIE IM AMERIKANISCHEN 
RECHTSDENKEN. By Gerhard Casper. Berlin: Duncker & Humblot, 1967. 
Pp. 206. DM. 36.60. 


This book, published in the German language by a German-born legal 
scholar who teaches law and political science at the University of Chicago, is a 
valuable addition to the literature on American jurisprudence. As the title 
indicates, the author set himself the task of analyzing the relations which exist 
between the realist movement in legal theory and the forms of thinking in 
political science in the United States. A large part of the inquiry is focused on 
the “policy science” of Harold Lasswell and Myres McDougal, a substantially 
modified version of realist empiricism which does not fit into the earlier pattern 
developed by legal thinkers like Karl Llewellyn and Jerome Frank. 

The book is written in a stimulating manner and in a lucid style. The analysis 
is penetrating and raises many basic questions of method and substance in the 
sizeable area where law and politics encounter each other. The following com- 
ments, instead of offering a survey of the contents, will selectively take up a few 
of the problems discussed in the book which, in this reviewer’s opinion, present 
debatable issues or seem to deserve special attention. 

Early in his exposition, the author expresses the view that American legal 
realism, especially in the revised form propounded by Lasswell and McDougal, 


EDGAR BODENHEIMER 1485 


is characterized not so much by its often emphasized empiricism but more con- 
spicuously by the natural law ingredient embodied in its approach to the political 
and legal realm. The natural law component in the Lasswell-McDougal phi- 
losophy is found by the author in a psychoanalytically oriented grounding of 
political and legal postulates on the nature of man and a consequent insistence 
on the realization of certain broad objectives of legal ordering derived from 
human psychology, such as recognition of human dignity and the widest possible 
sharing of the values whose fulfillment human beings normally desire. According 
to Casper, the earlier versions of legal realism also exhibited features of natural 
law axiology in the social-reformist leanings of men like Jerome Frank, Thurman 
Arnold, and William O. Douglas. 

Since Lasswell and McDougal have frequently rejected the natural law label 
as a fitting description of their jurisprudence, and since the earlier realists — 
especially Frank — had no interest in even retaining the term “natural law” as 
part of the jurisprudential vocabulary, a few observations on Casper’s thesis 
might be appropriate. With respect to the earlier realists, their seeming con- 
centration on the “factual” side of legal life might tend to suggest an undeviating 
dedication to a value-neutral empiricism oblivious to questions of “‘oughtness.” 
And yet, their accentuation of open-endedness in the legal process, the down- 
grading of precedent and judicial tradition by many (though not all) of them, 
their insistence that considerations of social good inevitably intrude into judicial 
decision-making may have been conscious or unconscious attempts to steer the 
judicial process in the direction of greater freedom and flexibility for the pur- 
pose of preparing the ground for a social-reformist liberalization of the law. 
If this concealed succumbing to normative teleology is deemed to be a form of 
natural law thinking (a position which this reviewer would hesitate to accept), 
then Casper’s thesis would have a considerable degree of merit. 

In the policy science of Lasswell and McDougal, the relation between em- 
pirical scientific description and axiological postulation becomes somewhat more 
complex. These two authors explicitly propound a value system justified by them 
by the empirical argument that the eight values of which it is composed (power, 
wealth, enlightenment, affection, well-being, skill, respect, and rectitude) are 
“factual” in the sense that they are desired by the large majority of persons. 
Advocating the widest possible sharing of these values in a social order which 
recognizes the essential dignity of men would then merely constitute an imple- 
mentation of the “is” element in the psychological constitution of human beings. 
Such a derivation of normative postulates from certain ontological premises 
regarding human nature is, of course, quite typical of natural law philosophy. 
There is a further factor looming in the picture, however, which lends credence 
to both the affirmation by Casper of natural law mentality in Lasswell and Mc- 
Dougal’s jurisprudence and the denial of it by the two authors themselves, The 
coordination of empirical descriptiveness and postulated normativity in their 
system of thought is very much facilitated by the fact — which Casper recognizes 
— that their approach to political and legal problems has an unmistakable 
status quo orientation. The Lasswell-McDougal philosophy of values coincides 
in its essential features with the liberal-democratic ideals that have shaped 
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American policy in the period of Roosevelt’s “New Deal,” Truman’s “Fair Deal,” 
and Johnson’s “Great Society.” These ideals are being challenged today by the 
New Left as well as the Far Right. As Casper points out in an interesting analysis 
and critique of the “social-therapeutic” aspects of Lasswell’s political theory, 
Lasswell would wish to preserve the societal image of the recent past by proper 
behavioristic conditioning, if necessary, against serious assaults. 

Where the empirical social “is” happens to be basically consonant with the 
value preferences of the social scientist, any large-scale abandonment of positivistic 
scientific methods in favor of purposive, goal-selective thinking becomes unneces- 
sary. A revolutionary or radical-reformist philosopher who, in opposition to pre- 
vailing societal convictions or practices, would wish, for example, to eradicate 
or substantially reduce the power impulse, the desire for wealth, or the superego 
demands for moral “rectitude” in laying out a blueprint for a new society would 
be faced by problems of a much more harassing nature than were encountered 
by Lasswell and McDougal, if he were intent upon preserving a scholarly, as dis- 
tinguished from a mere propagandistic, attitude. In other words, “policy science” 
does not have to burst the bounds of traditional scientific methods if the gap 
between subjectively desired and objectively subsisting policy is nonexistent or 
small. The truly perplexing problems of methodology in social science are in 
our day reserved for the social and legal philosopher who seeks to combine 
empirical research with counsel for fundamental change. The erosion of the 
belief — held by men like Comte, Spencer, and Marx — in the scientific pre- 
dictability of a predetermined future adds to his predicament. 

Turning to a different subject, this reviewer would have been glad if Casper’s 
perceptive comments on Jerome Frank’s interpretation of the adjudicatory func- 
tion had been matched by a critical exposition of McDougal’s position toward 
the American doctrine of precedent and its relation to judicial decision-making 
“according to the expectations of the community.” McDougal assumes that legal 
principles, in the American system of law as well as in international law, travel 
for the most part in “pairs of opposites,” so that the judge is usually in a position 
to make choices between conflicting legal rationales. He appears to take the view 
that judges should disregard any prior decisions which do not promote the 
achievement of the political, economic, and social objectives envisaged by “policy 
science.” Law is seen as an integral part of the internal and external national 
power process; legal principles and concepts are demoted to the status of symbols 
whose function it is to serve the policies of their users. The implications and 
consequences attending this downgrading of the technical-doctrinal elements in 
adjudication deserved more attention in a book focused on developments in 
legal thinking. 

Both Lasswell and McDougal believe that a purely capricious exercise of 
power does not meet the requirements of law. This belief shows that an identi- 
fication of right with might is alien to their thought. Yet, a study of their system 
leaves the jurisprudentially inclined reader with the impression that many signif- 
icant problems of the subtle relations and tensions between power processes and 
legal phenomena remain unresolved. The “psychoanalytic natural law” so well 
described by Casper seems to overaccentuate the manifestations, permutations, and 
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perversions of the power impulse, viewed for the most part in a neo-Freudian 
perspective, while the psychological and sociological forces which tend to foster 
the restriction and domestication of power through legal controls (as manifested, 
for example, in the emancipatory struggle of races, classes, and other social 
groupings) are exposed in a much dimmer kind of illumination. This criticism 
of Lasswell and McDougal is also applicable to the earlier variants of American 
legal realism. An exploration of this multidimensional question, which is perhaps 
fraught with momentous significance for the future of mankind, would of course 
go far beyond the limits of a critical study of recent jurisprudential developments, 
such as Casper has presented. It would require the production of a compre- 
hensive social anthropology buttressed by the evidence of comparative political 
and legal history. 
Epcar BODENHEIMER ' 


A New Loox ar Curistian Moray. By Charles E. Curran. Notre Dame, 
Indiana: Fides, 1969. Pp. 249. $5.95. 


If it be true, as the motto of a famous English school suggests, that morals 
make man, there is a sense in which it is equally true that man has made morals. 
And he has sometimes not hesitated to invoke a law of nature to give a finality 
to moral] principles that may only reflect a culturally determined conviction of the 
good to be done, the evil to be avoided. In the current reappraisal of Catholic 
theology, it is hardly surprising that the moralists should seem to be the revolu- 
tionaries. Few people—though all should—experience much feeling of concern 
about the formulation of a theology of the Trinity. But everyone is well aware of 
the sanctions that belong to a traditional moral theology, and, increasingly, the 
mood of believers themselves is turned against what they conceive to be the stiff 
and arbitrary stand of the Church on matters that affect them personally every 
day. 

Moral theologians, then, can be sure of substantial popular support when they 
begin to question not merely the inherited assumptions of the manualists but their 
practical applications as well. The trouble is that they can be too much affected by 
the essentially pragmatic approach of a time of great uncertainty and evident 
rage. “Relevant” and “meaningful” can slip from their lips as readily as the 
universal appeal to the Law of Love. It is not to be wondered at and, perhaps, 
at this stage of the evolution of moral theology, it is inevitable. The issues seem 
so urgent that they must be dealt with piecemeal, and it is rare indeed to find a 
work of moral theology nowadays that is in the proper sense systematic. Charac- 
teristically, Father Curran’s New Look is really a series of snapshots: eight 
reprinted articles on such subjects as “The Relevancy of the Ethical Teaching of 
Jesus,” “Absolute Norms in Moral Theology,” “Church Law and Conscience,” 
“The Mixed Marriage Promises,” and “Masturbation and Objectively Grave 
Matter,” all finally brought together, it is true, to provide the argument for an 
epilogue of twenty pages on “Christian Responsibility.” 

Curran’s main contentions are clearly stated. Following his master, Bernard 
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Haring (to whom he devotes a chapter), he wants to restore a biblical dimension 
to the study of moral theology. He wants to free it from the stifling attentions of 
the canonists, to get rid of the legal categories that have blunted the quality of 
moral judgment. He sees much to criticize in a univocal appeal to the natural law 
as the ground of so much Catholic moral teaching, and he is surely right to 
question the precision of its application (granted that the concept of the natural 
law, at least in its derivative precepts, is so general and sometimes so disputable). 
In a “Dialogue with Joseph Fletcher” he argues for a validly situational ethic, 
at least to the extent that it challenges the narrow identification of the physical 
aspect of an action with its full moral dimensions. It is here that he finds room 
for maneuver in such difficult moral questions as the permissibility of abortion in 
critical cases or the promises made in mixed marriages. In questioning some “abso- 
lute norms” he claims not to be rejecting an objective morality and he is firm in 
his censure of Fletcher's virtual anarchy. But he is arguing for a greater flexibility 
which he finds verified in a deeper understanding of the moral springs of action, 
and it is this, he thinks, that the Gospels themselves proclaim. 

The worth of Curran’s book is not, then, to be judged by any originality or 
new departures that it suggests. Rather is it an interim statement of some of the 
insights that one moralist has derived from his reconsideration of the traditional 
standpoints of the moral theology we have inherited. There are some very naive 
touches all the same. In speaking of the Church’s change of front on the sinfulness 
of usury, he remarks that “Church authority was merely following the experience 
of Christian people” (p. 95). Hardly the best ground for change, one would have 
thought, remembering the enthusiasm of Bavarian Catholics for Nazism, Again, 
we are told that “the attitude of some Catholics in the past implied that laws 
make people holy” (p. 126), and this, of course, was a “bad thing.” Certainly laws 
have made many people holy, because they happened to think—if sometimes 
mistakenly—that God was their author. And it will simply not do to say that the 
possibility of competition from TV would have changed the Mass long ago, for 
“how long would an announcer last if he spoke in a foreign language, mumbled 
his lines, and kept his back turned to the people?” (p. 133) Apart from the 
cultural oversimplification that such an example suggests, a more serious question 
emerges. Is Christianity now to be judged simply by its level of acceptance? Will 
all be well if all is clear and communicated in such a way that the idlest armchair 
witness will at once recognize what he wants to see and hear? We need a new 
look indeed—and not only at Christian morality—and it may mean questioning 
much more than the shape of things. 

Iuirup Evans, O.P. 





Mora Principtes IN PoxrricaL Puitosopyy. By Felix E. Oppenheim. New 
York: Random House, 1968. Pp. xvi, 202. $2.25. 


Though designed for use by students in “political philosophy” courses, Moral 
Principles in Political Philosophy is not a conventional textbook. Felix Oppenheim, 
turning from the usual “historical approach” to political philosophy, has, instead, 
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organized his book around what he believes to be the single, central philosophical 
issue in contemporary political philosophy. The issue is expressed in the following 
question: “Is it possible to demonstrate that certain basic principles of political 
ethics are objectively true or false, regardless of subjective moral commitments, 
and if so, by what method?” (p. viii; cf. pp. 18f.) Of course, both classical and 
contemporary philosophers have provided a number of different answers to this 
question: some have held that it is possible to demonstrate that certain moral 
judgments are correct, while others have denied that there are universal principles 
by which to assess the truth of any judgment of political morality. Oppenheim 
deftly surveys a number of these answers, and, though his work is not intended to 
be exhaustive, he does manage to examine some important writers in a rather 
clear and concise manner. The book will, perhaps, enjoy some success as an intro- 
duction to political philosophy, especially where it is felt that a turn should be 
taken away from a merely historical approach to the subject matter. 

The plan of the book appears salutary. Oppenheim has centered his attention 
on the fundamental philosophical issues in political theory. The book is more than 
a report of various positions, for, in addition to the explication of the views of 
some twenty-five writers, Oppenheim has striven both to argue and to settle the 
questions he raises. Moral Principles in Political Philosophy deserves close atten- 
tion, especially by those who are interested in some form of moral natural law. 
Oppenheim has long been known as a hostile critic of natural law, and Moral 
Principles in Political Philosophy is his latest and most impressive attempt to 
demolish natural law ethics. His arguments, which deserve to be taken seriously, 
will present a radical challenge to anyone interested in advancing the cause of 
moral natural law. 

Oppenheim begins his work with the familiar distinction between value- 
cognitivism and value-noncognitivism. Natural law is in error, he maintains, be- 
cause it rests upon a faulty value-cognitivist metaethic. He examines and attempts 
a refutation of the positions of Plato, Aristotle, Augustine, Calvin, Rousseau, 
Thomas Aquinas, Grotius, Locke, Kant, Herbert Spencer, Bentham, John Stuart 
Mill, Reinhold Niebuhr, Emil Brunner, Jacques Maritain, Carl Friedrich, Kurt 
Baier, George G. Simpson, H. L. A. Hart and Hans Morgenthau. All of these 
writers, and a few more who are merely mentioned in passing or quoted as illus- 
trating a view, are shown, after a “fair hearing,” to be incorrect in one way or 
another. Oppenheim offers some trenchant criticisms of the various forms of 
value-cognitivism which he examines. However, there is something wooden and 
mechanical about his performance. One after another the value-cognitivists are 
garroted. Once one discovers that value-cognitivism, in whatever form, is a rad- 
ically false metaethic, because it confuses the descriptive-factual mode of discourse 
with normative-ethical language, it is easy to predict what will emerge. Some 


criticisms are in order. 
I 


Oppenheim obviously sees his book as a pioneering effort to apply analytic 
philosophy to fundamental issues in political philosophy. “Because of the great 
strides made by analytic philosophy in the last decades, it seems a good time to 
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apply its methods and results to the study of political theory—more specifically, to 
apply one particular area of analytic philosophy, moral philosophy, to one par- 
ticular area of political theory, political ethics” (p. viii). Moral Principles in 
Political Philosophy is intended to yield striking new results by the application of 
the “methods and results” of analytic philosophy to the metaethical underpinning 
of political ethics erected by various political philosophers. Hence, it may not be 
entirely unfair to judge Oppenheim’s effort by measuring the degree of success he 
experiences in accomplishing what he set out to do. 


In spite of being in basic agreement with the objective of employing the 
“methods and results” of analytic philosophy to fundamental issues in political 
philosophy, I find it necessary to make some critical remarks about the way in 
which Oppenheim has executed the plan of his book. First of all, it should be 
noted that Oppenheim is passionately polemical about the whole enterprise. He 
sees himself as engaged in a war against stupidity, error, nonsense, purposeful 
obscurity and various other follies. Now there is nothing necessarily wrong with 
being polemical. Oppenheim is quite right in avoiding what he calls “strict—and 
bland—neutrality” (p. vii). He might quite properly be expected to take sides 
on issues, arguing that one view is correct and others incorrect. But in Oppen- 
heim’s case, I think it is possible to show that his polemical stance has made him 
somewhat insensitive to the views of those with whom he disagrees. His intense 
desire to demonstrate the bankruptcy of views which he has determined to conflict 
with his own hardly permits him that measure of playfulness and genuine open- 
ness which I think should accompany a philosophical enterprise. Now I am not 
objecting to his effort to proceed with analytic rigor. Actually, I find myself 
basically in agreement with his views; however, this does not blind me to certain 
weaknesses in his performance. What I wish to complain about might well be 
called the quality of scholarship in Moral Principles in Political Philosophy. 
Furthermore, I do not think that my reservations about Oppenheim’s book involve 
merely quibbles over trivial details. What I wish to show is that Oppenheim has 
failed somehow to carry out his goal of applying the “methods and results” and, 
I might add, style of analytic philosophy to political philosophy. His book really 
does not offer much in the way of argument or insight that could not be credited 
to positivism. To some of his enemies (for example, to Thomists), Moral Principles 
in Political Philosophy may appear to be nothing more than an updated version 
of old warhorse positivism. 

As has been indicated, Oppenheim begins with the distinction between meta- 
ethical value-cognitivism and value-noncognitivism. The terminology is quite 
recent but the idea has a long history. The new terminology appears to have some 
advantages over its older rivals (for example, relativism-absolutism; subjective- 
objective, though Oppenheim frequently resorts to the notoriously vague word 
“objective” to explain the cognitivist-noncognitivist rubric). There is, however, 
another reason for the classification of metaethical theories as either cognitivist or 
noncognitivist. This terminology is commonly employed by analytic philosophers, 
and Oppenheim apparently feels that the employment of an analytic classificatory 
typology constitutes the application of the “methods and results” of contemporary 
analytic philosophy to political philosophy. In a somewhat trivial sense he may be 


LOUIS C. MIDGLEY 151 


correct, but if that is all there is to analytic philosophy, then we could without 
serious loss dispense with its services. 

Oppenheim’s book relies upon the classification schema that was canonized by 
William K. Frankena back in 1951.1 In dealing with the state of midcentury 
ethical philosophy, Frankena noted that there were really three types of meta- 
ethical philosophies that then seemed to have some currency: (1) intuitionism, 
(2) naturalism (both varieties of cognitivism), and (3) noncognitivism. Henry 
David Aiken suggests that Frankena’s “classification was intended for convenient 
mapping purposes only.”2 Even a writer like Aiken, who is skeptical about the 
typology, is willing to describe the schema as “a very fair statement of the essential 
contents of these theories, and a very neat statement of the basic issues which 
divide—or appear to divide—more philosophers at the present time.”3 (Italics 
supplied.) Furthermore, Frankena’s rather neat little schema, as a convenient 
map of the metaethical terrain, does not and cannot be expected to present ail 
the possibilities, state all the arguments, or evaluate the merits of either positions 
or specific arguments. 

Aiken makes some further pertinent observations about Frankena’s schema: 


Under each main rubric there are of course many subtheories which shade by 
degrees into one another. Under naturalism one finds the many pure and 
mixed types of voluntarism, hedonism, self-realizationism, and pragmatism. 
Under intuitionism one finds some philosophers holding that there is only one 
nonnatural characteristic, others that there are more than one; some who 
define “right” and “ought” in terms of “good,” some who define “good” in 
terms of “ought,” and others who hold that they are mutually indefinable. 
Under “noncognitivism” one finds expressionists, individualistic imperativists, 
collectivistic imperativists, “rational” imperativists, ceremonialists, conventional- 
ists, performists, and so on. Indeed, we are only beginning to see how wide is 
the variety of theories which fall under the general and misleading heading of 
“noncognitivism.”4 - 


If anyone turns to Moral Principles in Political Philosophy for an examination of 
the relationships and significance of political philosophy of this vast welter of 
viewpoints, he will be disappointed. 

What are Oppenheim’s intentions in employing Frankena’s scheme? “The 
various and conflicting theories which have been advanced in answer to the 
question whether or not valuational and ethical principles are a matter of knowl- 
edge have been classified into value-cognitivism and value-noncognitivism, and 


1 William K. Frankena, “Moral Philosophy at Mid-Century,” Philosophical Review, 60 
(1951), 44-55. 

2 Henry Aiken, Reason and Conduct (New York, 1962), p. 34. 

3 Ibid., p. 33. 

4 Ibid., pp. 33f. In addition, Frankena’s scheme has other difficulties that are magnified 
somewhat in Oppenheim’s book. For example, the treatment of noncognitivism by Oppen- 
heim is somewhat narrow, but this is, perhaps, to be expected, because the classification “pro- 
vides no place for eclectics whose analyses of moral discourse cut across party lines. Mixed 
theories, like their ideological counterparts, rarely make the philosophical headlines, It is 
worth noting, however, that some of the ablest thinkers in recent ethics have implied that no 
one of the above theories does justice, in their opinion, to the diversity of statements in 
moral discourse.” Ibid., p. 34. 
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the former metaethical theory has been subdivided into intuitionism and natural- 
ism” (p. 20). Oppenheim employs Frankena’s categories for the classification of 
different political philosophies, but he has something else in mind in addition to 
the mere classification of different views. Since these categories “have proven to 
be convenient and effective analytical tools, I shall apply them later to various 
political philosophies of the past as well as of the present” (p. 20). It would, 
however, hardly be worth his effort simply to provide a kind of morphology of 
political philosophies. Even if that were an interesting and useful undertaking, 
there would always be the sticky question of whether he has actually managed to 
classify correctly. But Oppenheim seems to think that he is working with something 
more than a classification; he has hold of “effective analytical tools. . . .” However, 
we are not told how a merely convenient mapping of some possible alternative 
positions can function as anything other than a classification and offer much more 
than very tentative comparison. Oppenheim seems to operate on the assumption 
that if one can determine that a writer fits, for example, the noncognitivist cate- 
gory, then it somehow follows that his views thereby become saintly and accept- 
able; and if one can fit a writer into the cognitivist category his views thereby 
become demonic and unacceptable. It may well be that those whom he labels 
as cognitivists are in error, while those designated as noncognitivists are not in 
error, but such a judgment does not necessarily follow merely from classification. 
Are we to believe, for example, that Reinhold Niebuhr’s views have been refuted 
(i.e., critically evaluated) because Oppenheim, on the basis of a few quotations, 
concludes that his metaethical views should be labeled as intuitionism “based on 
religious insight”? In no way does such a method demonstrate the basic sympathy 
which is, I believe, necessary to understand and criticize fairly a point of view. 


Il 


Intuitionism comes in three varieties: (1) moral insight, (2) religious insight, 
and (3) rational insight. Plato is the first example of an intuitionist cognitivist 
who depends upon “moral insight” for his immediate noninferential knowledge of 
what ought to be. Oppenheim has trouble with Plato from the beginning because 
Plato did not happen to say what he is supposed to have said: “He does not 
actually use the term ‘intuition’ but speaks of the ability to perceive, apprehend, 
contemplate, grasp, gaze upon, and even see the forms, invisible as they are” 
(p. 55). In addition, knowledge of the forms comes, Oppenheim quotes Plato as 
saying, “through the discourse of reason unaided by any of the senses” (p. 55). 
Given the absence of a serious effort to define the terms moral, religious, and 
rational, it is not really clear why Plato is fitted into the box labeled “Intuitionism: 
Based on Moral Insight.” Intuitionism is a label for a type of contemporary ethical 
theory in which it is held that genuine ethica] sentences are known to be true 
noninferentially from an immediate intuition. It is not really clear what, if 
anything, is gained by creating a subcategory of intuitionism called “moral in- 
sight” and heading it up with Plato (followed by Rousseau and Carl Friedrich). 
Now Plato did believe that potentially there was in some men a noetic faculty 
which is capable of knowing in some unidentified manner what he called forms 
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or ideas or essences which constitute reality and not merely sensible appearances, 
and which serve, when known, as absolute norms. This Platonic position is an 
example of cognitivism; Plato wanted to discover what ought to be by finding a 
way to know what really is, his assumption being that what really is and what 
ought to be are ultimately identical. Further, to the extent that the one is 
knowable, so also is the other. Oppenheim complains that Plato never bothered 
to provide “an objective method by which anyone could decide, at least in prin- 
ciple, whose intuition is the valid one . . .” (p. 58). Oppenheim insists on the 
necessity of an “objective criterion” to test the truth of claims to moral knowledge. 
But what could be more “objective” (that slippery word again) than an appre- 
hension (or whatever it is) of the forms? Plato’s reply to Oppenheim is that one 
must be a philosopher in order to know if an “intuition” has taken place. Given 
Plato’s assumptions, I think he has a point. Oppenheim, following logical posi- 
tivism, wants the word “objective” to identify something empirically verifiable. 
Hence, it is not surprising that he concludes “that Platonic insight, far from 
leading to objective ethical knowledge, is merely another name for anyone’s 
subjective moral commitments” (p. 58). 

The treatment here of Plato hardly stands as an example of “the great strides 
made by analytic philosophy in the last decade.” Plato is worthy of serious atten- 
tion. Oppenheim would have done well to follow the example provided by 
Renford Bambrough in an essay entitled “Plato’s Political Analogies”5 or at least 
he could have reported Bambrough’s results, which are really quite outstanding. 

The occasional references to Plato in Moral Principles in Political Philosophy 
indicate a kind of confident indifference and carelessness which mar the book. In 
his examination of Carl Friedrich’s alleged brand of intuitionism, Oppenheim 
remarks that “As plainly as Plato and more explicitly than Rousseau, Friedrich 
affirms that values are discovered in objects.” This sentence is interesting because 
it asserts a rather strange thing about Plato. The relevant portion of the sentence 
reads: “.., Plato . . . affirms that values are discovered in objects” (p. 63). But 
does he now? Later Oppenheim says this of Aristotle and Plato: “Indeed, 
Aristotle holds, like Plato, that intuition is required to apprehend essential charac- 
teristics or final causes, even though he, unlike Plato, considers that essences are 
not separated from observable nature but are inherent in the objects as their 
function and purpose” (p. 117). Perhaps the word “object” changed its meaning 
from one chapter to the next. The second of the two statements is, I believe, the 
more accurate. For Plato no encounter with what Oppenheim calls “observable 
nature,” i.e., finite, existing, partially unreal things, can yield knowledge of essence, 
and therefore values are not to be discovered in mere objects. There is a sense in 
which one can properly speak of Plato holding that values are “objective” and 
“absolute”—for him values are independent of valuating subjects as well as finite 
things or objects. 

Oppenheim, if I read him correctly, wishes to maintain that value-cognitivism 
yields natural law, and natural law is the application of cognitivism in political 
philosophy (see p. 49). This amounts to a stipulation, for “whoever holds that 


5 Renford Bambrough, “Plato’s Political Analogies,” Philosophy, Politics and Society, ed. 
P. Laslett (New York, 1956), pp. 98-115. 
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there are such valid principles . . . must be classified as a natural law philosopher, 
regardless of whether or not he uses the term ‘natural law.’ Plato was no doubt a 
proponent of the natural law theory, even though this concept was not introduced 
until after his time” (p. 49). This statement is a rather good example of the 
manner in which Oppenheim tries to settle issues. The identification of cognitivism 
and natural law is a tautology. Of course, he is perfectly free to identify cogni- 
tivism and natural Jaw. But so far he has not bothered to dispute Plato’s assump- 
tion that common names or universals somehow name essences which, in both 
reality and value, transcend finite, existing things. If Plato’s realism or essentialism 
were effectively challenged, his political ethics would receive a fatal blow. An 
attack on Platonic realism or essentialism would also make possible an equally 
damaging criticism of natural law. The interesting versions of natural law are 
those in which “nature” is the essence behind finite things. Oppenheim really gets 
after Thomas Aquinas and Jacques Maritain for talking about something called 
“human nature,” which is what man really or essentially is and therefore ought 
to be, but from which man is more or less estranged or alienated in finite 
existence. If Oppenheim had looked closer, he would have found the same idea 
in Emil Brunner and Reinhold Niebuhr and a whole host of other writers; he 
would also, perhaps, have noticed something worthy of critical attention. 


III 


There is a good deal in Oppenheim’s treatment of the writers he identifies as 
naturalists that is excellent and valuable. There are, however, some matters that 
one might question. Let me list three of these. 

1. Oppenheim shows that both Herbert Spencer and the more recent cham- 
pion of evolution, George G. Simpson, advance a philosophy of history and a 
cosmology in which the evolutionary version of the idea of moral progress is sup- 
posed to guarantee objective values, It is strange that Oppenheim can figure out 
what both Spencer and Simpson are up to, but never even mention Hegel. There 
is a strong tradition in philosophy, at least since the eighteenth century, in which 
history is spoken of as the realm in which objective values are being progressively 
realized. Aside from Thomism, the most significant body of doctrine yielding 
cognitivist conclusions involves the idea of moral progress in history, and much 
of this is rooted in Hegelian philosophy, though the evolutionary form of the 
idea of progress is not unimportant, Oppenheim notes in passing that the exis- 
tentialism of Sartre takes a position on metaethical issues roughly parallel to that 
of positivism and contemporary linguistic philosophy—both are noncognitivist 
(pp. 165f.). But radical existentialism is, among other things, a passionate rejection 
of Hegelian essentialism. The failure to examine Hegelian philosophy is a serious 
weakness in Moral Principles in Political Philosophy. 

2. Among contemporary writers who might be said to invoke some kind of 
ethical naturalism, both Hans Morgenthau and H. L. A. Hart are rather easy 
prey for Oppenheim. There are, however, currently other manifestations of 
ethical naturalism which are more formidable; these are not examined by 
Oppenheim. An important new manifestation of cognitivism is to be found in 
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functionalism and general systems theory. Only a few writers have sensed the full 
significance for political ethics of general systems theory. Perhaps part of the 
reason for this is that general systems theory has been in the hands of “behavioral- 
ists’ who have thought of themselves as representing “science” in opposition to 
the “traditionalist” preoccupation with values. There are, however, some striking 
similarities between general systems theory and Aristotelian organicism and 
teleology. The common link between functionalism and systems theory is clearly 
manifested in their teleological assumptions and in the use of biological meta- 
phors taken literally and applied to social and political entities. The term “system 
theory” was introduced into the social sciences in 1945 by Ludwig von Bertalanffy, 
a biologist. Bertalanffy argued that the idea of system, incorporating the notions 
of telos, order, and directiveness, should replace the mechanistic world view then 
common to the social sciences.6 Writers like Bertalanffy, Talcott Parsons, David 
Easton, Gabriel Almond, James G. Miller, and Morton A. Kaplan have popu- 
larized general systems theory in the social sciences. Morton Kaplan, for one, has 
recognized some of the metaethical implications of systems theory, and is an 
advocate of objective values.” Oppenheim would have made a significant con- 
tribution by examining both Kaplan and general systems theory. 

3. Oppenheim insists that his noncognitivist conclusions apply only to ulti- 
mate or intrinsic value judgments and not to instrumental value judgments. “The 
language of ethics includes only genuine (i.e., intrinsic) valuations and moral 
judgments” (pp. 10f.). “Instrumental value judgments can always be translated 
without loss of meaning into ‘if-then’ or ‘means-end’ statements which contain no 
value words like ‘good’ or moral terms like ‘ought.’ Thus they are purely descrip- 
tive and hence ethically neutral; they belong as such to science, not to ethics” 
(p. 10). Political ethics includes only intrinsic ethical and valuational statements. 
Oppenheim merely assumes, but does not demonstrate, that there are, in addition 
to instrumental valuations, a class of ultimate, intrinsic valuations. This is exactly 
what certain contemporary naturalists have been interested in denying. 

In The Conduct of Inquiry, Abraham Kaplan makes a strong case for a 
science of values by arguing that there really are no ultimate, intrinsic, genuine 
value judgments—all valuations are instrumental, i.e., factual assertions.8 Kaplan’s 
argument is a revival of the position developed by John Dewey, especially in his 
Theory of Valuation in 1939. The typical strategy of noncognitivists in answering 
the charges of irrationalism, relativism, and nihilism brought against them by 
cognitivists is to stress what Max Weber called wertungsdiskussionen. But this 
strategy, while answering (or at least appearing to answer) the natural law critics 
of noncognitivism, seems to play into the hands of those inclined toward some kind 
of ethical naturalism, W. G. Runciman’s work illustrates this turn in the argu- 
ment.? But again Oppenheim has not considered any of this literature. 

I personally believe that both the ethical naturalism advocated by Abraham 


6 Ludwig von Bertalanffy, “General System Theory,” General Systems, 1 (1956), 1-10. 

7 Morton Kaplan, Macropolitics (Chicago, 1969), pp. 34-45, 135-184. 

8 Abraham Kaplan, The Conduct of Inquiry (San Francisco, 1964), pp. 370-399. 

®W. G. Runciman, “Sociological Evidence and Political Theory,” Philosophy, Politics 
and Society (second series), eds. P. Laslett & W. G. Runciman (Oxford, 1962), pp. 36-46; 
Runciman, Social Science and Political Theory (Cambridge, 1965), pp. 156-160. 
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Kaplan and Dewey and the kind of arguments advanced by Runciman can be 
answered easily from the perspective and with the findings of Oxford linguistic 
philosophy. But one looks in vain for a discussion of the works of Charles L. 
Stevenson, Richard M. Hare, Stephen Toulmin, R. H. Nowell-Smith, Stuart 
Hampshire, Kai Nielsen, J. L. Austin, et al., in Moral Principles in Political 
Philosophy. Oppenheim’s book would have been measurably improved if he had 
incorporated something like George Nakhnikian’s analysis of “Contemporary 
Ethical Theories and Jurisprudence.”10 


IV 


There are in Moral Principles in Political Philosophy occasional references to 
the literature of contemporary ethical theory (e.g., Kai Nielsen, Stevenson, Hare, 
Brandt), but there is no serious examination of their positions or criticism of 
their contributions. Nakhnikian concluded his essay by mentioning the “embarrass- 
ing wealth of disagreement in contemporary ethical theory.”11 While Oppenheim 
recognizes some differences between noncognitivists, he is so absorbed in the task 
of refuting cognitivism that he does little to explore the possible implications of 
contemporary ethical theory for political philosophy. He is far too interested in 
closing the door on cognitivism, and far too little interested in opening the door 
to the possibilities that abound in contemporary ethical theory. 

Much of what Oppenheim says about noncognitivism is excellent. It is interest- 
ing to learn that such a clever rationalist as Thomas Hobbes was a noncognitivist. 
Hobbes had some novel theological interests and commitments, and these, as 
Oppenheim shows, had special bearing on his metaethic. Hobbes seems to have 
believed that a revelation of God’s law to a man would not constitute an objective 
value, though it would, perhaps, constitute, for those who believe the revelation, 
a powerful reason for adopting the revelation as a binding moral directive, The 
question is now being asked: Is it necessary for a theologically grounded ethic to 
commit the naturalistic fallacy (i.e., be cognitivist) ?12 In his criticism of cogni- 
tivist theologians, Oppenheim actually provides the beginnings of a theologically 
based noncognitivist metaethic (see pp. 70f.). Of course, he does not explore the 
issues, but there is much of theological interest lurking behind the scene in con- 
temporary ethical theory. More needs to be said about it.18 

A widely held opinion by friend and foe alike is that David Hume in a famous 
passage in the Treatise (III, Part I, 1) provided the foundation for value noncogni- 
tivism by arguing that “no normative statement can be derived from a factual 
statement, either inductively or deductively” (p. 154). The putative interpretation 
of Hume has recently been challenged by a number of able British philosophers, 
including Stuart Hampshire,14 A. C. MacIntyre,15 and Geoffrey Hunter.18 In 


10 George Nakhnikian, “Contemporary Ethical Theories and Jurisprudence,” Natural Law 
Forum, 2 (1956), 4-40. 

11 Ibid., p. 40. 

12 B. F, Porter, Deity and Morality (New York, 1968). 

13 See Louis C. Midgley, Beyond Human Nature: The Contemporary Debate over Moral 
Natural Law (Provo, 1968), pp. 128-132. 

14 Stuart Hampshire, “Fallacies in Moral Philosophy,” Mind, 58 (1949), pp. 466ff. 
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the standard view, Hume is interpreted as saying that there is an unbridgeable gulf 
between is-statements and ought-statements. MacIntyre and Hunter both argue, 
among other things, that Hume in his ethics was busy showing how it is possible 
to derive “ought” from “‘is’—Hume’s purpose being to provide the basis of 
morality, and not to assert that morality lacks a basis. There is now a sizeable 
literature responding to Hunter and MacIntyre, including essays by W. D. 
Hudson,17 R. F. Atkinson,18 Anthony Flew,19 M. J. Scott-Taggart,20 A. C. 
Ewing,?1 and Stanley G. French.22 The least that can be said for Hunter and 
Macintyre is that they have forced a number of significant modifications in the 
standard interpretation of Hume. Furthermore, the debate has actually yielded . 
some significant contributions to an understanding of the relationship of non- 
moral to moral language. Perhaps moral judgments are not entailed in factual 
statements, but the question still remains as to whether facts are logically irrelevant 
or relevant to morals. Even if one holds that moral conclusions cannot be entailed 
by nonmoral premises, it does not follow that factual statements are entirely ir- 
relevant to mora! judgments, But how are facts relevant to value statements? This 
is not the place to examine the arguments. It is, however, sufficient to note that 
Oppenheim presents a view of Hume that is not informed by the “methods or 
results” of contemporary analytic philosophy; he writes as if nothing at all had 
been done on Hume’s ethics in the past two decades. 

One final complaint is in order. Oppenheim maintains that concrete positions 
in normative ethics are logically autonomous from metaethical considerations. He 
may be correct—I rather think he is—but there is a literature in which this issue 
is debated, and some reference to it might have been in order. In addition, in the 
closing passages of Moral Principles in Political Philosophy there are some re- 
marks about the noncognitivist who exhibits the “mark of a mature person . . .” 
by realizing that he need not support his views with the crutches of a mistaken 
metaethic. Such a mature person will, instead, stand on his own feet. Oppenheim 
seems to be saying that certain normative conclusions are entailed in noncogni- 
tivism, for, he tells us, “noncognitivism helps us to adjust to the necessity of 
‘coexistence’ in a world half of which is not to our liking. It helps us to realize 
that it is not only impossible but also presumptuous to attempt to shape the rest 
of the world in our image. It helps us to uphold the values of human dignity— 
fervently, but with humility” (p. 184). If normative ethics is entirely independent 


15 A. ©. MacIntyre, “Hume on ‘Is’ and ‘Ought’,” Philosophical Review, 68 (1959), 
451-468. 

16 Geoffrey Hunter, “Hume on ‘Is’ and ‘Ought’,” Philosophy, 37 (1962), 148-152; and 
Hunter, “A Reply to Professor Flew,” Philosophy, 38 (1963), 182-184. 

17 W. D. Hudson, “Hume on Is and Ought,” Philosophical Quarterly, 14 (1964), 246-252. 

18 B, F. Atkinson, “Hume on ‘Is’ and ‘Ought’; A Reply to Mr. MacIntyre,” Philosophical 
Review, 70 (1961), 231-238. 

19 Anthony Flew, “On the Interpretation of Hume,” Philosophy, 38 (1963), 178-182. 

20 M. J. Scott-Taggart, ““MacIntyre’s Hume,” Philosophical Review, 70 (1961), 239-244, 

21 A, C. Ewing, “The Alleged Contradiction in Hume,” Philosophy, 38 (1963), 370. 

228. G. French, “Hume’s Hurdle,” Dialogue, 1 (1963), 390-399. Most of the essays in 
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Hume, ed. V. C. Chappell (Garden City, 1966), pp. 240-307. 
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of all metaethical considerations, how can cognitivism help us to do all these 
wonderful things? I am sure that many or even most noncognitivists do uphold 


the values of human dignity—whatever they are—but I am sure they did not 
learn these values from their metaethic. 


Louis C. MiveLey 
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BIOLOGY, LAW AND REASON: 
MAN AS SELF-CREATOR 


David W. Louisell 





Out, out, brief candle! 
Life’s but a walking shadow, a poor player 
That struts and frets his hour upon the stage 
And then is heard no more; it is a tale 
Told by an idiot, full of sound and fury, 
Signifying nothing. 
Macbeth, Act V, Sc. 5 


What a piece of work is man! how infinite in 
faculty! in form and moving how express and 
admirable! in action how like an angel! in 
apprehension how like a god! the beauty of the 
world! the paragon of animals! 
Hamlet, Act II, Sc. 2 


I. INTRODUCTION* 


THE PHENOMENA called the biological revolution—organ transplantation, 
permissive abortion, artificial insemination, sterilization, the pill, human in- 
cluding fetal experimentation, mass drugging for psychological and behavioral 
purposes, and the possibilities of formal euthanasia, test-tube babies and genetic 
manipulation including cloning—coincide with social, political and theologic 
upheaval perhaps as comprehensive and radical as man has experienced for 
millennia, Little wonder that the observer from any discipline, including law, 
temperamentally and intellectually may fluctuate as drastically as did the 
master observer himself in his diagnosis and prognosis of the human situation. 


* This paper was originally delivered as an address at the fourteenth annual meeting 
of the editors of the AMERICAN JOURNAL OF JURISPRUDENCE at Notre Dame University on 
December 16, 1970. Addresses based on this paper have also been made by the author at 
the University of California Medical Center, San Francisco, February 4, 1971, and at a 
meeting of the Center for Human Values in the Health Sciences, held at the Earl Warren 
Legal Center, University of California, Berkeley, on February 22, 1971. The author had 
occasion to rethink the problems discussed here in connection with a Seminar on Genetic 
Engineering conducted by him and John T. Noonan, Jr., at Boalt Hall during fall semester 
1970. This seminar enjoyed generous participation by University colleagues in genetics, 
medical physics, physiology and molecular biology. The author expresses his appreciation to 
all participants, especially the students. The continuing burgeoning of interest in the bio- 
logical revolution is currently reflected in the popular press, e.g., “The New Genetics: Man 
Into Superman,” 97 Time 33 (April 19, 1971). 
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An attempt at precise inquiry into the causes of it all is beyond my ambit. 
My subject, a critique of certain of the phases of the biological revolution, is 
broad enough as it is, many would say, impossibly broad. Still, in moving to 
critical discussion of things often popularly seen as biology’s promises of salva- 
tion, it seems prudent—if only by way of a plea in abatement against a charge 
of simplicism—to mention the two background-lurking bombs that do so much 
to charge our anxieties as well as set our rational fears: the hydrogen bomb 
and the population-explosion bomb. The day this paper was delivered the 
press, commenting on the ticking time-bomb character of the problem for man- 
kind posed by galloping birth rates, quoted the words of Norman E. Borlaug 
when he accepted the Nobel Peace Prize for his contribution to expanding food 
production in developing countries: “We have only delayed the world food 
crisis for another thirty years. If the world population continues to increase 
at the same rate, we will destroy the species.” Leroy Augenstein writes: “To 
put one’s finger on the one problem facing mankind which overrides all others 
is simple. Unless we solve the population explosion, we can forget about the 
rest.” ? 

But the population threat, taking it at its worst and assuming the direst 
statistical projections, would render the concerns dealt with here no more ir- 
relevant than any other human problems. In a word, unless we are to give up, 
we must confront the problems of the biological revolution as well as all other 
problems, with all the wisdom we can muster, whatever our ultimate fate may 
turn out to be. Indeed, it is arguable that phases of that revolution are among 
the most pertinent to human survival of all current human experiences. If, as is 
in effect sometimes argued, the time has come forthrightly to reverse Deuter- 
onomy’s ideal “‘. . . therefore choose life . . .”3 in numerous discrete human 
situations, the sooner we know it, the better. But it can hardly be maintained 
that the long, hard climb to what we have called civilization should be ar- 
rested by anxiety or even rational fears about the condition of the world 1000, 
100 or even 50 years hence. And even the most objective calculations about 
tomorrow can hardly wholly omit from the scales the fact of happiness today 
in having and rearing a family. To commit to the demographer, sociologist 
and other population expert primary concern for the population problem is 
not to excuse the rest of us from obligation as to what goes on in the mean- 
time. The frightening statistical projections may yet be discounted as history 
throws into the balance things as primeval as man’s instinct for survival, and 


1 Editorial, New York Times, December 16, 1970, p. 44M. 

2 Come, Let Us Play God (1969), p. 54. 

3 Deuteronomy 30:19. Indeed, a forthright appeal to do so was the subject of a recent 
editorial in California Medicine, the Official Journal of the California Medical Association. 
See note 69, infra, and accompanying text. 


DAVID W. LOUISELL 3 


as untried as the Christian message of love. But history will hardly excuse us 
for more of the monstrous brutalities that have made this century infamous. 

Perhaps in the end all that should be said on this is that the population 
problem is not my subject today, conceding that it may hover over, under and 
about what is said. 

Some may ask why, with all of today’s immediate dilemmas—poverty 
amidst affluence, environmental pollution, crime and violence, racial conflict, 
drug addiction, campus turbulence, a generation gap more like a gulf, limited 
war and the threat of all-out holocaust—must I conjure up additional problems 
grounded in biology’s unfolding? Cloning for humans at the moment remains 
but a fancy; why not abide the common law method of awaiting a concrete 
case in a justiciable context? I yield to none in my admiration of common law 
methodology, and continue to accept the wisdom of the biblical injunction: 
“Sufficient unto the day are the evils thereof.” But the truth is that a number 
of difficulties I here am concerned with are with us today, at this hour. 
Augenstein puts this case: 


Kidney transplant operations can indeed lead to tricky decisions, I dis- 
covered when I was asked by the Chairman of Medical Ethics in another 
state to give advice on this case, The family involved found themselves in 
the following circumstance. The sixty-six-year-old grandfather had both 
kidneys go bad, and there was great difficulty in maintaining adequate 
function on a kidney machine. When cell matchings were run on the other 
members of the family, it was found that the twenty-two-year-old grand- 
son’s cells were remarkably similar to the grandfather’s. Thus, if an opera- 
tion were run, there was a good chance the grandfather would live at least 
another year and perhaps two or three—at most five more years, However, 
the loss of one kidney would probably reduce the life expectancy for the 
grandson by as much as ten years, unless there are some really significant 
technological developments in the immediate future. In most cases a 
person with only one kidney has an almost normal life expectancy, but the 
attending physician said that this was probably not the case here because 
the grandfather’s kidney failure appeared to be the result of a genetic defect 
that runs in the family. 


When I first talked to them the grandson said he was very eager to donate 
his kidney, whereas the grandfather was dubious as to whether he ought to 
accept it. Would you recommend to this family that they go ahead with 
the operation? 


Before asking my next question, Jet me add another piece of information. 
One reason I was called is that the grandfather was an outstanding surgeon 
who saves between a hundred and three hundred lives a year. Further, he 
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was still operating, one year past the normal retirement age, because he 
serves a large, remote area, and for five years they have been unsuccessful 
in getting a younger man to come in and take over his practice. Now, 
would you advise the grandfather to accept that kidney? If you are inclined 
to say “yes,” do you want to change your vote when I tell you that the 
grandson has a two-year-old daughter and that his wife is pregnant again? 
Further, he is a promising graduate student training for medical research. 
Thus, he might conceivably make some discovery that would save many 
thousands of lives. However, that is only a hope, whereas the grandfather’s 
ability to save lives is more of a reality even at his advanced age.4 


Shortly before I delivered this paper I had a call from an eminent kidney 
transplant surgeon, wondering whether he should proceed with a transplant 
for his forty-seven-year-old patient, threatened with death from renal disease, 
the mother of five children. The oldest, a son, sixteen, was the ideal donor 
from the tissue-matching viewpoint. But he himself was dying from brain 
cancer and was completely comatose. The husband-father apparently wanted 
to proceed, but the mother was doubtful. Should the operation be performed? 

Many of the problems of the biological revolution are with us now. Others 
press as inexorably as the passage of time. At the Ciba Conference in London 
on organ transplantation in spring, 1966, talk of heart transplantation seemed 
almost fanciful®; in a few months it was stark reality. 

“Biological revolution” is an expansive concept. It covers objectives and 
techniques which range widely in the degree of their chances of success from 
the scientific viewpoint, their imminence, moral questionability and popular 
acceptability. Taking into account the desirability from these various viewpoints 
of a representative sampling of problems, besides the limitations of space, I 
propose to discuss (1) organ transplantation, (2) artificial insemination, (3) 
cloning, and (4) abortion. But the reader will be aware that many others 
might have been selected. 

For example, we might have selected involuntary sterilization, an area 
marked by an increasing social candor, including judicial pronouncement, that 
the motivation and asserted justification is protection of the taxpayer against 
mounting public welfare costs.” We might have chosen the pill®; or psycho- 


4 Gome, Let Us Play God, note 2, supra, at 1-2. 

5 Compare Strunk v. Strunk, 445 S.W.2d 145 (Ky Ct. App. 1969), discussed in Note, 
“Incompetent Donors,” 58 Calif. L. Rev. 754 (1970); see note 37, infra, and accompanying 
text. 

6 Ciba Foundation Symposium on Ethics in Medical Progress (G. Wolstenholme and M. 
O'Connor, ed. 1966), passim, see note 23, infra. 

7 In re Simpson, 180 N.E.2d 206 (Ohio Probate Court Zanesville County 1962). 

8 See Williams, Pregnant or Dead? The Pill in New Perspective (1969). 
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chemicals®, especially those recently in the public press as geared to mass regu- 
lation of the attitude and conduct of schoolchildren. Human experimentation, 
both physical and psychological, would also be pertinent;10 the current scene 
affords striking illustrations that the quest for scientific knowledge may be at 
the price of the integrity of the individual.!! We might arraign once more that 
ancient claimant, euthanasia,!2 again enjoying some prominence in various 
states besides the United Kingdom. We might consider the test-tube baby, 
product of union of natural spermatozoon and ovum but gestated wholly or 
partially outside the human womb.13 Or we might discuss genetic alteration 
and manipulation, apart from cloning, with its ultimate promise—or threat— 
of relieving the human condition of some of its saddest afflictions, and of 
producing a truly master, or slave, specie.44 The biological revolution focuses 
upon many candidates for scientific, moral and popular scrutiny; for present 
purposes perhaps the selected four will do as well as any. 

Before examining each of the four, let us try to suggest for all of them some- 
thing of a historical context. Mankind has long attempted some deliberate 


2 The mere existence of a versatile armamentarium of psychochemicals that can bring 
pain or pleasure, sleep or wakefulness, sexual desire or impotence, feelings of heat 
or cold, thirst or hunger or satiety; that can offer greater insights and intellectual 
powers as easily as they can deaden or disorient the mind; that can, in brief, con- 
trol human brains and therefore human behavior in almost any desired way, holds 
out prospects that are not guaranteed to cheer us. Whose hands will they fall into? 
How can we insure that they will be used for our benefit, and not for the selfish 
or criminal purposes of private parties or of nations? 

Rosenfeld, The Second Genesis (1969), p. 223-224. 

10 See, e.g., Beecher, Research and the Individual: Human Studies (1970), reviewed, 
Louisell, 169 Science 571 (1970); Jonas, Philosophical Reflections on Experimenting with 
Human Subjects, in 98 Daedalus 219 (Spring 1969); Ethical Aspects of Experimentation 
with Human Subjects, id., passim; Ladimer, Risk and Benefit in Human Research, 164 
Annals of the New York Academy of Science 793 (1969). 

11 E.g., in Halushka v. University of Saskatchewan, 53 D.L.R.2d 436 (Sask. Ct. App. 
1965), plaintiff, a student, had volunteered, for a $50.00 fee, for an experiment with a new 
anaesthetic conducted by defendants, researchers at the University. Plaintiff said he was 
told that the test was safe and that there was nothing to worry about; he signed the consent 
form. A catheter was inserted into a vein, advanced to the heart, and eventually its tip was 
positioned in the pulmonary artery. Plaintiff suffered a heart stoppage, was unconscious for 
four days, and hospitalized for ten. Afterwards he was unable to concentrate and left the 
university. The jury responding to questions found (i) plaintiff did not consent, (ii) de- 
fendants trespassed, and (iii) defendants were negligent in not giving a full explanation of 
the experiment to plaintiff. A substantial verdict for plaintiff was upheld on appeal, the 
court concluding that the defendants owed at least as much to the subject of an experiment 
as they would to a patient being treated. Compare Schloendorff v. Society of N.Y. Hospital, 
211 N.Y. 125, 105 N.E. 92, 93 (1914). “Every human being of adult years and sound 
mind has a right to determine what shall be done with his own body; and a surgeon who 
performs an operation without his patient’s consent commits an assault... .” (Cardozo, J.) 
For a discussion of human experimentation by injection of foreign cancer cells, see Louisell, 
Transplantation: Existing Legal Constraints, Ciba Foundation Symposium, note 6, supra, 
78 at 81. 

12 See Rice, The Vanishing Right to Live (1969), Ch. 4, Euthanasia. 

18 See Rosenfeld, note 9, supra, 108; Grossman, The Obsolescent Mother, 227 The 
Atlantic 39 (May 1971). 

34 Augenstein, note 2, supra, Ch. 2, p. 16, 102; Rosenfeld, note 9, supra, p. 126 et seq. 
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alterations of his given anatomy, physiology, psychology, attitudes, emotions, 
thought patterns, temperament and instincts for practical, philosophical, the- 
ological, spiritual, health, comfort, aesthetic or other reasons. To begin with 
the more trivial, we have our predinner cocktail to relax us, then our coffee to 
stimulate us against digestion’s stultification, and finally liqueur, perhaps to 
reinduce repose. We trim our hair and shave our beards—or used to—for 
aesthetic reasons. For decades many have patronized the vitamin bottle for 
fortification, or the aspirin tin for quick relief from even the slightest headache. 
We try to change our neighbor’s opinions by urging him to our social, economic 
or religious convictions and submit to his similar efforts at our conversion. We 
have long indulged surgery’s claims for the most direct and often drastic altera- 
tions of the human condition, for a multiplicity of objectives from tonsillec- 
tomies to hysterectomies to severance of gangrenous limbs to lobotomies. And 
all of this is beside our radical surgery on the environment to effect results 
directly pertinent to our own purposes. We scatter the insecticide to kill the 
worms and enhance our crops, even though it means we will no longer see or 
hear the birds that used to feed on those worms. 

Is today’s and tomorrow’s biology, then, anything more than a continuing 
unfolding? Is it true revolution, or only more evolution? Is it only that the 
contemporary waves rise higher and fall deeper, or are we swimming in a 
different sea? The justification for my thesis is that, while there is nothing 
completely new under the sun, the contrasts between what went yesterday and 
what comes now are often so great as to be differences of kind not just of 
degree. True, ever since he came into his own, man has asked to help God. 
Now he demands to play God. 

‚ The prescient Teilhard de Chardin, writing in 1938, said: “The truth is 
that, as children of a transition period, we are neither fully conscious of, nor 
in full control of, the new powers that have been released.”15 But for me, the 
dilemma is even more basic, and more cruel, than he foresaw. It is that we 
don’t know to what extent we should seek or accept such control. How far 
may we, should we, go in control of our own evolution? Having eaten of the 
fruit of the tree of knowledge, how much should we seek of the fruit of the 
tree of immortality? Is the natural law of Cicero, or of the Christian tradition, 
as much a function of what man will make himself, as of what he is? Some 
eminent theologians seem to be answering “Yes.”16 But any light from their 
thinking hardly reaches my eyes. I remain skeptical, more willing to walk on 
a dark path by faith than lose a path altogether by following uncertain rays 
that may turn out to emanate from still-glowing embers at Dachau. 


15 The Phenomenon of Man (Wall trans. 1959), p. 279. 
16 E.g., K. Rahner, “Experiment: Man,” 8 Theological Investigations 57 (Dych trans.). 
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But even for the skeptic there may be some cheer in reflecting that, what- 
ever his concerns over biology’s manipulations of human life, whoever has 
caused a child to be born into the world has himself been something of a ma- 
nipulator, in fact at least a co-author of life. And this was so from the begin- 
ning, 


U. ORGAN TRANSPLANTATION 


If we start with organ transplantation we select a phase of the biological 
revolution which likely enjoys, more than any other, the widest popular ac- 
ceptability, indeed enthusiasm, the most significant scientific achievement with 
reasonable expectation of continuing progress, and the least substantial moral 
problems, Our states have literally rushed to enactment of the Uniform 
Anatomical Gift Act,17 the primary purpose of which is to facilitate organ 
transplantation. Now the movement is toward presumed donation of all useful 
cadaver organs, or even to place them in the public domain beyond control of 
decedent’s expressed will or that of his survivors.18 

Even so, one may question whether the approving popular consensus may 
be more a product of instinctive admiration for the near-miracles of the 
physiological and medical techniques involved than a deliberate acceptance of 
transplantation as a desirable routine in the human situation. Also, it seems to 
me that transplantation’s most dramatic display to date, heart transplantation, 
is still essentially experimental and, viewed pragmatically as an operating tech- 
nique, must still be deemed a failure. 

One who dares even to introduce transplantation as one of his topics in a 
skeptical approach to the biological revolution, presumably shoulders a heavy 
burden of proof. As an acute student of transplantation puts it, first quoting 
Deuteronomy: “I have set before you life and death, blessing and curse; 
therefore choose life, that you and your descendants may live.”19 “[Society] 
must decide whether to advance the policy of preserving life or to stand 
paralyzed by its taboos.”2° Others urge basically the same idea in its most 

17 See e.g., Louisell, “The Procurement of Organs for Transplantation,” 64 N.W.L. Rev. 
607, 625 (1969); Dukeminier, “Supplying Organs for Transplantation,” 68 Mich. L. Rev. 
811 (1970); Sadler & Sadler, “Transplantation and the Law: The Need for Organized 
Sensitivity,” 57 Geo.L.J. 5 (1968) ; Stason, “The Role of Law in Medical Progress,” 32 Law 
& Contemp. Prob. 563 (1967). 

13 See Dukeminier, note 17, supra, p. 842. About a year ago the author was informed by 
Norman St. John-Stevas, M.P., that legislation for the United Kingdom was then being pre- 
pared whereby permissibility of use of organs from cadavers would be assumed in the absence 
of prohibition of such use either in decedent’s will, or other explicit disapproval before 
death. Cf. Note, “Compulsory Removal of Cadaver Organs,” 69 Col.L.Rev. 693 (1969). 
The work of St. John-Stevas, e.g., his Life, Death and the Law (1961) was a prescient con- 
frontation with various phases of the biological revolution now agitating society. 


19 Deuteronomy 30:19. 
20 Dukeminier, note 17, supra, p. 866. 
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pragmatic form: whatever the moral implications of transplantation, resistance 
to it is doomed to failure simply because most men would rather continue to 
live than die. 

Moreover, transplantation as a generic concept presents, more than other 
phases of the biological revolution, a spectrum of specifics of varying medical 
and moral significance. Transplantation has some roots in history.?1 After all, 
blood transfusion is a form of tissue transplantation, and almost nobody raises 
questions about it,?? save questions concerned with improving medical tech- 
niques and avoidance of the spread of infection, And who, whatever his view- 
point about the status of heart transplantation, can gainsay the scientific suc- 
cess, for example, of kidney transplantation??23 Do not, therefore, the numer- 
ous organs presently or prospectively susceptible of transplantation present but 
varying shades on a grand portrait of human achievement, so that from a 
moral viewpoint we speak only of differences in degree, not of principle? But 
what of brain transplantation, apparently no longer a mere fancy? From my 
layman’s viewpoint, it would seem that the old biological learning—that brain 
tissue is not renewable even within the individual, and hence brain transplanta- 
tion is a fortiori impossible—is ebbing away.2 Could a successful brain trans- 
plant, which presumably would raise the most basic problems of personal 
identity, be regarded as within the same spectrum that embraces blood trans- 
fusions?25 

One who stands dubitans in the swift currents of transplantation approval 
—let alone he who would swim against the tide—certainly has the duty to try 
to articulate why he remains skeptical. It is no easy duty. At least for the 
moment I can do no better than roughly indicate a twofold concern: trans- 
plantation seems to me (a) to threaten the autonomy of the individual person, 
his essential unity and integrity, his psychological freedom, his moral unique- 
ness; (b) to take into account factors which have to do with death only as a 


21 See Dunphy, “The Story of Organ Transplantation,” 21 Hast.L.J. 67 (1969). 

22 Except objections based on particular biblical interpretations. See Ford, “Refusal of 
Blood Transfusions by Jehovah’s Witnesses,” 10 Catholic Lawyer 212 (1964); Louisell, 
“Transplantation: Existing Legal Constraints,” Ciba Foundation Symposium, note 6, supra, 
p. 82. 

23 See Murray, “Organ Transplantation: The Practical Possibilities,’ Ciba Foundation 
Symposium, note 6, supra, p. 51; Richards, “Medical-Legal Problems of Organ Transplanta- 
tion,” 21 Hastings L.J. 77 (1969); compare Fellner & Marshall, “Kidney Donors—The 
Myth of Informed Consent,” 126 A.J. Psychiatry 1245 (1970). 

24 My recollection is that at the time of the Ciba London Conference in Spring 1966, see 
Ciba Foundation Symposium, note 6, supra, passim, talk about heart transplants was generally 
regarded as more or less fanciful; but within months one had been performed. 

25 Pose to any layman the possibility of a successful brain transplant, inquire who the 
survivor would be, and the likely answer is “The one whose brain was used, of course. 
That’s the important part.” But is the concept of “brain” as distinguished from “central 
nervous system” akin in complexity to differentiation of “mental” from “physical” function- 
ing? 
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physical phenomenon, dissolution or disintegration, and thus to overlook its 
spiritual dimension, i.e., death as mystery.?6 

Let us attempt a brief analysis of these concerns. First we may lay aside, on 
the assumption that it involves only conventional problems of informed consent, 
transplantation from the viewpoint of the recipient.27 Secondly, we will only 
briefly discuss the gift of an organ from a living donor. But I must add that 
I begin to sense that a plumbing of the depths of this relatively recent phe- 
nomenon of giving and receiving organs might expose genuine discrete dif- 
ficulties especially in the psychological realm now only vaguely felt. 

Passing for the moment the additional problems posed where the donor is 
in a status inherently susceptible of curtailment of freedom of choice, e.g., that 
of prisoner, or is legally incapable of choice such as a minor or incompetent,?8 
can it be truly said even of the adult, competent, intelligent person, when he is 
confronted with medical demonstration that from a tissue-matching viewpoint 
he is the ideal donor of a kidney for a beloved one imminently threatened by 
death from renal disease, that he really acts freely in deciding to give or not 
to give? And when we move from paired organs, for example, to the heart, why 
do we automatically perceive insurmountable moral barriers to donation from 
a living donor? If it be true that no man has greater love than to lay down 
his life for a friend, and that he is a hero who, however inevitable his own 
death, rushes into a fire to save a neighbor, why is he who would give his heart 
to save a friend a suicide, and the surgeon who would take it a murderer? Are 
the theologians’ double-effect principles adequate to sustain the distinctions??? 
Is there at root something der se reprehensible about deliberate destruction of 
the integrity and autonomy of the individual, diminishing, if you will, his 
given perfection, which distinguishes an organ donation from the spontaneous 
lifesaving rush into the fire? Can it be that the coercion implicit in the trans- 
plant surgeon’s suggestion converts an apparently noble voluntary act of love 
into a forced surrender of the donor’s integrity? 

But let us escape professorial hypotheticals by turning to the surgeon’s real 
world. Cadavers, for obvious reasons, are the main source of organs for trans- 
plantation. Where the transplants involve such organs as the heart, liver, and 


26 See Rosenfeld, note 9, supra, passim; The Dying Patient 104, 118, 212 (Brim, 
Freeman, Levine, Scotch eds. 1970); cf. Jonas, The Phenomenon of Life (1966), p. 262 
et seq. i 

27 Although, admittedly, the problems of informed consent may be getting more difficult. 
See Louisell, note 17, supra, p. 608; Louisell & Williams, Medical Malpractice (Rev. ed. 
1968) ; Ch. 22, Informed Consent; Waltz and Scheuneman, “Informed Consent to Therapy,” 
64 N.W.U.L.Rev. 628 (1969); Comment, “Informed Consent in Medical Malpractice,” 55 
Calif.L.Rev. 1396 (1967). 

28 See Curran, “A Problem of Consent: Kidney Transplantation in Minors,” 34 
N.Y.U.L.Rev. 891 (1959). 

28 See C. Curran, Medicine and Morals 5-7 (Corpus Papers, 1970). 
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kidneys, from the medical viewpoint removal must be carried out as soon as 
possible after death, since the cessation of the oxygen supply to these areas 
quickly causes irreversible damage. The moral problems that ensue’ range 
widely in difficulty and, perhaps, in durability, They may arise where -the 
donor himself executed his gift by a writing to become operative at the time 
of his death, or where survivors such as a spouse or next of kin execute the gift 
upon the donor’s death—a situation potentially involving the additional prob- 
lems implicit in one acting for another. 

Some of the problems may dissipate with experience and developing 
wisdom. One, that of potential conflict of interest between the dying man and 
his treating physician, on the one hand, and the prospective donee and trans- 
plant surgeon, on the other, apparently already substantially has. The Uniform 
Anatomical Gift Act requires that the donor’s attending physician determine 
the time of death, and that he must not be a member of the surgical team 
which removes or transplants any donated portion of the body.3° Thus the 
law’s ancient wisdom, that no man can serve two masters, has been given at 
least theoretically operative scope, although I suppose the camaraderie among 
co-professionals may reduce the significance of the law’s remedy, as so en is 
true when legal principles are applied to real situations. 

Once gravely concerned about new definitions of death proposed to 
facilitate organ removals for transplantation, I am now willing to assume that 
possibly the difficulties perceived may be transitory and new concepts proven 
legitimate as we gain experience and knowledge. Under the historic definition, _ 
death was manifested by the absence of heartbeat and respiration.?! Now we 
are told by an Ad Hoc Committee of the Harvard Medical School, death 
should be defined as a permanently nonfunctioning brain, diagnosable from 
such clinical signs as no response to stimuli, no movements or breathing, and no 
reflexes.3? But until specific criteria enjoy substantial consensus among the 
medical profession as adequate to establish irretrievable brain nonfunctioning 
and hence human death, I cannot doubt that a distinction must still be drawn 
between a natural beating heart and one that beats only because of artificial 
resuscitation.33 However, it is arguable that if science can demonstrate 


30 See Louisell, note 17, supra, p. 620; Comment, “California’s Reponse to the Problems 
of Procuring Human Remains for Transplantation,” 57 Calif.L.Rev. 671, 678 (1969). 

31 Dorland’s Illustrated Medical Dictionary, Death (24 ed.). 

82 “A Definition of Irreversible Coma,” 205 JAMA 85 (1968), reproduced in Beecher, 
note 10, supra, Appendix B, p. 311; Dukeminier, note 17, supra, p. 844. See Ladimer, The 
Challenge of Transplantation, p. 14 [Public Affairs Pamphlet No. 451, National Transplant 
Information Center, N.Y. (1970)]. 

33 Assume that a person is legitimately pronounced dead under acceptable medical 
criteria, but for some time after pronouncement some functioning is maintained by artificial 
means, e.g., a respirator, for purposes of sustaining certain organs in an oxygenated state for 
transplantation. (Obviously, this is to be distinguished from the case where the hope and 


DAVID W. LOUISELL il 


complete and irreparable nonfunctioning of the brain, human death would be 
legitimately pronounceable despite an even naturally beating heart.34 Physi- 
ologists assure.me that, after all, in the case of complete decapitation the heart 
may continue natural pumping for a short time. Therefore, the continuing 
heartbeat, even when natural, would not necessarily seem to constitute a 
permanent barrier to legitimate pronouncement of human death.35 But the 
impatient surgeon should be a bit charitable when we laymen perceive the 
transplantation motive for prompt removal of the organ as a potentially cor- 
rupting factor that, as I have heretofore pointed out, makes too simplistic such 
statements as that of the mentioned Harvard Committee: “Obsolete criteria for 
the definition of death can lead to controversy in obtaining organs for trans- 
plantation.”3¢6 The controversy may be unfortunate, but not so much so as 
homicide. 





purpose of using the respirator is true resuscitation or full restoration.) We are not now 
dealing with a living person, but a corpse; yet obviously a corpse different from one about 
to be buried. Should it not frankly be acknowledged that we have here a new problem in- 
voking appropriate new standards to assure respect, dignity and decency? 

34 ] have often heard my colleague, Otto E. Guttentag, M.D., Professor emeritus of 
Medical Philosophy, University of California Medical Center, San Francisco, contend that 
clear distinction must be drawn between death of the organism as a whole (whether pro- 
nounceable under the conventional standards of cessation of heartbeat and respiration, or 
under authoritative criteria of brain death), and the death of the whole organism. Ap- 
parently after certain death of the individual, some tissue may continue to live for some 
time, See Bessis, “Cell Death,” 9 Triangle 191 (1970). See generally, “A Definition of 
Irreversible Coma,” note 30, supra; Report of the Ad Hoc Committee, “Cerebral Death and 
the Electroencephalogram,” 209 JAMA 1505 (1969). Quaere, whether in the concept 
“cerebral” death, “central nervous system” could be substituted for “brain.” 

85 The layman can only insist that formulation of criteria for use of the cerebral death 
concept be as soundly based as scientifically possible, and that the criteria be susceptible of 
certain application in the individual case. The warning is classic and cogent: 

Death may usurp on nature many hours 
And yet the fire of life kindle again 
The o’erpressed spirits. I learned of an Egyptian 
That had nine hours lain dead 
Who was by good appliances recovered. 
Shakespeare, Pericles, Act 3, sc. ii. 

36 See “A Definition of Irreversible Coma,” note 30 supra. So far as known to the 
author, Kansas is the only state to have moved te acceptance by statute of the cerebral 
death concept. See 6 Kan. Stat. Ann. 77-202 (1970 Cum. Supp.); L. 1970, ch. 378, § 1. 
The first paragraph substantially states the conventional definition of death. The next two 
provide: 

A person will be considered medically and legally dead if, in the opinion of a 
physician, based on ordinary standards of medical practice, there is the absence of 
spontaneous brain function; and if based on ordinary standards of medical practice, 
during reasonable attempts to either maintain or restore spontaneous circulatory 
or respiratory function in the absence of aforesaid brain function, it appears that 
further attempts at resuscitation or supportive maintenance will not succeed, death 
will have occurred at the time when these conditions first coincide. Death is to 
be pronounced before artificial means of supporting respiratory and circulatory 
function are terminated and before any vital organ is removed for purposes of trans- 
plantation, 


These alternative definitions of death are to be utilized for all purposes in this 
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Other phases of transplantation may also be transitory or in any event, 
peripheral, for example, the question whether sound public policy precludes 
the sale of organs. The Uniform Act deliberately refrained from passing judg- 
ment on this question, instead recommending reliance on the integrity of the 
medical profession and the “decency of intelligent human beings.”37 But some 
other questions are much more pervasive, permanent and bothersome, for 
example, the case mentioned in the introduction, whether to take a kidney from 
the comatose son dying of brain cancer for his mother grievously afflicted with 
renal disease. Or the more frequently encountered problem, whether to take 
an organ from an incompetent as in Strunk v. Sirunk,?8 or even whether 
deliberately to impregnate so as to have a fetus ripe for abortion when suitable 
for organ transplantation purposes. 

The Strunk dilemma is neatly summarized by a law student’s note: 


Mr. and Mrs. Strunk have two sons. Tommy, age 28, married, and a part- 
time college student, was suffering from a terminal kidney disease. He was 
kept alive by hemodialysis, a procedure which could not be continued much 
longer. Jerry, age 27, with an I.Q. of 35 (a mental age of about six), is a 
ward of the state in an institution for the feeble-minded. He is also 
afflicted with a speech defect which makes communication with those not 
well acquainted with him difficult. When physicians determined that a 
transplant was necessary for Tommy’s survival, the mother and father and 
collateral relatives were tested and found to be medically unacceptable as 
live donors. Jerry was tested as a last resort and found highly acceptable. 
Mrs. Strunk, as committee, then petitioned a county court for authority to 
allow the transplant. Jerry was represented by a guardian ad litem. That 
court found that his “well-being would be jeopardized more severely by 
the loss of his brother than by the removal of a kidney.” Upon appeal to 
the circuit court, the chancellor reviewed the record and adopted the 
findings of the county court. 


The Kentucky court of appeals formulated the issue presented by the 
Strunk petition as follows: 


Does a court of equity have the power to permit a kidney to be removed 
from an incompetent ward of the state upon petition of his committee, who 
is also his mother, for the purpose of being transplanted into the body of his 
brother, who is dying of a fatal kidney disease? 


state, including the trials of civil and criminal cases, any laws to the contrary not- 
withstanding. 3 
37 See Louisell, note 17, supra, p. 621; Comment, “California’s Response,” note 30, supra, 


p- 692. 
38 445 S.W.2d 145 (Ky. Ct. App. 1969). 
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Answering in the affirmative, the court split four to three.39 
Is it fair to interpose the Strunk problem as a reason for being skeptical 
about transplantation? Is it sui generis, or at least manageable on its own 
terms? Or is it a badge of what may ensue upon opening the floodgates to the 
notion of the fungibility of human organs?4° These and other doubts cause me 
to reiterate the questions I have more than once already put: 


How desirable is such extraordinary prolongation of life, especially in a 
crowded world? How good is it morally and psychologically for people to 
continue on with the hearts or other significant organs of others? How 
much expense can be justified from the social viewpoint to keep extant 
life that nature would forfeit? When does the time come to surrender one’s 
claim upon the earth to the needs of new life? Is it only an unsophisticated 
aestheticism, or a reason more profound, that senses something possibly 
akin to cannibalism in the flying of a dying youth to a distant transplanta- 
tion center for use of his kidneys, liver, heart, lungs and skin? Such ques- 
tions are hardly asked, let alone answered.*4 


39 Note, “Incompetent Donors,” 58 Calif.L.Rev. 754, 756-757 (1970). 

40 Compare the judicial attitude toward the incompetent retardate in Strunk, with the 
degree of judicial protection accorded under the rubric of informed consent to others, Davis 
v. Wyeth Laboratories, 399 F.2d 121 (9th Cir. 1968); see also Schloendorff v. Society of 
N.Y. Hospital, 211 N.Y. 125, 105 N.E. 92 (1914) (Cardozo, J.). 

#1 “Procurement of Organs for Transplantation,” note 17, supra, p. 622. Compare Daube, 
“Organ Transplants: Cannibalism, Consent, and Control,” 18 The Colorado Quarterly 
(1969). Professor Daube, in asking why there is relatively little resistance to transplantation 
from a corpse even among those who would condemn the distribution of corpses as food in 
a famine, lists the following points: 

(1) The eating of a body is more direct, the beneficiary is actively consuming the 
material, while in the case of transplantation he is a passive recipient. (2) Eating 
is one of the pleasures of life, while the receipt of an organ by way of cure is not. 
Especially in a puritanical milieu this must weigh heavily against the use of a 
corpse as food. (3) Eating is daily routine, while transplantation involves danger 
to the recipient; at the present stage of medical development at least he is almost 
celebrated as a hero. (4) In the case of eating, the object is the body as a whole, 
very close to the living person, while in transplantation, what is to be used is 
a definite organ or a number of definite organs. (5) With this, a further point is 
closely connected. Up to a short while ago, in transplantation, only a fraction of 
the corpse was touched, a kidney or the like. When on a recent occasion a corpse 
was, so to speak, dealt out—one kidney to this patient, another to that, the liver 
to a third, the heart to a fourth—protests were voiced: clear confirmation that this 
aspect does play a part in the public attitude. (6) A corpse eaten is dissolved, 
gone (ingestion), while the transplanted organ retains its identity (insertion). The 
dead boy’s mother will be comforted because his heart “lives on” in someone else. 
(True, the idea has occurred in cannibalism: Gilbert depicts the last survivor of 
the Nancy Bell as seeing himself as “a cook and the captain bold, and the mate 
of the Nancy Brig, and a bos’un tight, and a midshipmite, and the crew of the 
captain’s gig.”) (7) We are in the habit of eating dead animals; by abstaining 
from dead men, we assert the superiority of our species—a consideration not ap- 
plied to transplantation. (8) In the minds of many cannibalism is associated with 
killing, even ritual killing, which transplantation is not (I trust). (9) Sometimes 
when I questioned people, I was told that it was easier to find alternative food in 
a famine than to replace human organs needed for transplantation. (10) Similarly, 
I was told that by eating a corpse a man could keep himself alive only a very short 
time, while a transplanted organ was supposed to stave off death indefinitely 
(pp. 135-136). 
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Perhaps some of these questions are grounded primarily in sentiment, or 
at most, aesthetics. Others may only paraphrase the doubts I earlier expressed 
about threat to the autonomy of the individual. None go to the point about 
overlooking death as mystery. On this I can only invoke the expertise of the 
theologians®®—would it were forthcoming—or the insights of saints. 


Il. ARTIFICIAL INSEMINATION 


Artificial insemination, like organ transplantation, is not a fantasy of the 
future; it has been with us for some time. While the secrecy which enshrouds 
its use—especially when the donor of the semen used is a non-husband of the 
woman impregnated (AID)*®—precludes statistical records, it was estimated 
in 1969 that there are between 5,000 and 10,000 cases of AJD in the United 
States each year, and that there are up to 150,000 living Americans who have 
been conceived by AID.* 

Does AID constitute adultery? The Ontario Supreme Court in 1921 
labelled it a “monstrous act of adultery” because it involves “the voluntary sur- 
render to another person [non-husband] of the... . reproductive powers or 
faculties of the guilty person.” The court said that the essence of adultery lies 
not in its moral turpitude or act of sexual intercourse but in the possibility of 
introducing into the family of the husband a false strain of blood,*5 a theory 
of questionable cogency especially among modern youth. A New York court 
held that an artificially inseminated child was illegitimate, but that the 
husband’s consent to the procedure rendered him obligated to support the 
child.46 But a recent decision of the California Supreme Court, in upholding 
defendant’s conviction for willful nonsupport of a child artificially inseminated 
with his consent during his marriage to the child’s mother, all but pronounced 
the child legitimate.47 


42 See C. Curran, Medicine and Morals 7 (Corpus Papers 1970). 

43 T.e., heterologous insemination, to be distinguished from AIH (homologous) when the 
seminal fluid of a husband is mechanically injected. The latter seems to occasion no justi- 
fication for intervention of the state, as existing medical practice seems to safeguard ade- 
quately the integrity of the procedure. However, it has been disapproved from a moral 
viewpoint by some Church of England and Catholic theologians. See Rice, note 12, supra, 
pp. 15, 21, 25; St. John-Stevas, Life, Death and the Law, note 17, supra, p. 122-127. 

44 See Rice, supra, p. 16. 

45 Orford v. Orford, 49 Ont.L.R. 15, 58 D.L.R, 251, 258 (1921); see Rice, supra, p. 17 
for a discussion of unreported cases. 

46 Gursky v. Gursky, 39 Misc. 3d 1083, 242 N.Y.S.2d 406 (Sup. Ct. 1963); compare 
Strnad v. Strnad, 190 Misc. 786, N.Y.S.2d 390 (Sup. Ct. 1948). 

47 People v. Sorenson, 68 Cal.2d 280, 66 Cal. Rptr. 7, 437 P.2d 495 (1968). In 1968 Cal. 
Penal Code § 270 on child neglect was amended by adding a final paragraph which reads, 
“The husband of a woman who bears a child as a result of artificial insemination shall be 
considered the father of that child for the purposes of this section, if he consented in writing 
to the artificial insemination,” 
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In the absence of legislation prohibiting artificial insemination, the off- 
spring of defendant’s valid marriage to the child’s mother was lawfully 
begotten and was not the product of an illicit or adulterous relationship. 
... It has been suggested that the doctor and the wife commit adultery by 
the process of artificial insemination. . . . Since the doctor may be a woman, 
or the husband himself may administer the insemination by a syringe, this 
is patently absurd; to consider it an act of adultery with the donor, who at 
the time of the insemination may be a thousand miles away or may even 
be dead [when the semen is taken from storage in a bank] is equally 
absurd.*8 


While the question of adultery is not definitively settled in the United 
States, the reality is, as Professor Rice has pointed out, that “[A]ny attempt to 
fit AID into the precast mold of adultery is bound to involve contradictions 
and absurdities. . . . A far better approach would be to bypass the concept of 
adultery and to treat AID as what it is, a new problem,’’49 

Let us, too, avoid mere categorization, The ultimate question is whether 
AID, by whatever name, is right or wrong. For us as lawyers the specific 
question is, should the law encourage it, ignore it, or seek reasonably to inhibit 
it? 

I shall long remember the reactions especially of two intelligent and sen- 
sitive students when we reached artificial insemination in our seminar.5° The 
first, a woman, with deep pathos asked: “Would you really deprive a woman 
who craves a child of her own, but cannot otherwise bear one, the opportunity 
so feasibly afforded by A/D—even when her husband fully joins in her 
desires?” And the other with unmistakable candor stated: “Until this hour I 
never so much as imagined that the legitimacy of artificial insemination could 
be questioned.” (I am afraid that my rejoinder—Thank God for this semi- 
nar”—did little justice to the sincerity of the protests.) Whatever the logician 
might say, it does seem that feelings so strong from people so intelligent and 
desirous of humane public policy, shift the burden to those who question 
artificial insemination.51 

Why do I remain skeptical? At this point let me interject, as I did at the 
seminar, a recent English case, on the surface apparently wholly irrelevant, 


48 People v. Sorenson, note 47, supra, 66 Cal.Rptr. at 13. 

49 Rice, note 12, supra, 17. 

50 See note *, supra. 

51 Artificial insemination might become a means of facilitating sex selection of offspring 
when separation of the two kinds of sperm, androsperm that produces males from gynosperm 
that produces females, becomes scientifically feasible. See Rosenfeld, note 9, supra, pp. 114- 
115. Wadlington concludes his extensive discussion of artificial insemination with a con- 
clusion that “It is possible... that AI (and particularly AID) may be the catalyst for a 
Jong needed round of family law reform.” See Wadlington, “Artificial Insemination: The 
Dangers of a Poorly Kept Secret,” 64 N.W.U.L.Rev. 777, 807 (1970). 
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Corbett v. Corbett.52 It was a petition for a declaration that the ceremony of 
marriage which had taken place between petitioner and respondent was null 
and void. The ceremony took place in September, 1963. The petitioner, a 
male, at that time knew that the respondent had been registered at birth as a 
male but had in 1960 undergone an operation for the removal of the testicles, 
most of the scrotum and the construction of an artificial vagina. Since that 
operation respondent had lived as a woman. In December, 1963, the petitioner 
filed a petition for a declaration that the marriage was null and void because 
the respondent was a person of the male sex or, alternatively, for a decree of 
nullity on the ground of either incapacity or willful failure to consummate the 
marriage, The respondent’s answer prayed for a degree of nullity on the 
ground of either the petitioner’s incapacity or his willful failure to consummate. 
There were subsidiary issues of estoppel and procedure that need not detain 
us here. 

The court, in an opinion notable for its medical learning, awarded peti- 
tioner a decree of nullity declaring the marriage void ab initio. It held (1) that 
marriage is essentially a relationship between man and woman, that respondent 
was not at the date of the ceremony a woman but was and remained at all 
times a biological male, and that therefore the so-called marriage was void; and 
(2) assuming the marriage was valid and that respondent was to be deemed a 
woman, she was physically incapable of consummating a marriage, as inter- 
course using the artificially constructed cavity could never be ordinary and 
complete intercourse. 

Is something akin to the foregoing rationale applicable to artificial insemi- 
nation? Is there something essentially false in producing as purportedly the 
product of a marriage, a child who in fact is not? A falsehood not dissimilar 
from, but more basic and reprehensible than, concealing or denying the fact of 
a child’s adoption? Can family life grounded in such falsification reasonably 
hope to approximate normal family life? In Corbett v. Corbett the court said: 
“[S]ex is clearly an essential determinant of the relationship called marriage 
because it is and always has been recognized as the union of man and woman. 
It is the institution on which the family is built, and in which the capacity for 
natural heterosexual intercourse is an essential element.”53 I do not mean to 
involve the ancient anti-birth control position, that deliberate preclusion of 
conception renders intercourse inherently defective because incomplete.54 
The point here is narrower; when procreation is a deliberate marital purpose, 
may it rightly proceed from a nonmarital act? Is contriving a child not the 


52 2 W.L.R. 1306 (June 26, 1970). 
53 Jd. at 1324. 
öt See J. Noonan, Contraception, passim (paperback ed. 1965). 
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biological fruit of the marriage essentially inconsistent with “the institution on 
which the family is built” because violative of the integral union of sex and 
life? 

The secrecy with which AID is administered may be but a function of the 
underlying falsehood. The administering physician insists that the donor 
remain completely anonymous to the whole world including husband and wife. 
The physician of course himself knows his identity and the donor presumably 
knows somebody got his sperm. Legislatures generally shun the problem of 
AID, apparently more willing not only to let the physician “play God” but 
to do so in secrecy, rather than face up to the implications of the falsehood that 
underlies artificial insemination.5° Let us put to one side, as still only of 
marginal significance or in any event as elsewhere adequately discussed, the 
increasing danger of incest as the artificially inseminated population grows.56 
Other consequences of the underlying falsehood are disturbing. Not in- 
frequently the falsification of the birth record is so troublesome to the admin- 
istrating physician that, having artificially impregnated his patient, he will 
insist on turning her over to another obstetrician who can without personal 
guilt designate the husband as father—as though to bury a falsehood is to 
eradicate it. As is true in so many human contexts, hiding the truth may ulti- 
mately produce consequences not anticipated at the time; for example, escape 
from liability by the donor or physician for furnishing defective sperm in viola- 
tion of warranty. If the child becomes a public charge, society is without re- 
course against the anonymous donor. And how good psychologically is it for 
a man to realize that he has perhaps numerous, in one instance supposedly 
thirty-five, unknown descendants about? 

I remember as a child seeing a motion picture—doubtless verboten—that, 


55 Apparently only Oklahoma, Okla. Stat. Ann. tit. 10, §§ 551-553 (Supp. 1969) and 
Georgia, Ga. Code Ann. §§ 74-101.1, 74.9904 (Supp. 1968), have statutes dealing generally 
with AID. Both statutes make a child conceived by AID the legitimate child of the husband 
and wife who consented to the procedure. See Wadlington, note 51, supra, pp. 793-94. See 
note 47, supra, for a similar provision recently added to Cal. Pen Code § 270 but limited to 
child support in the child neglect statute. Rice notes that: 

Article 21 of the Health Code of the City of New York prescribes certain medical 
tests for the donor and would-be mother, requires the keeping of records, and by 
implication regulates the “sperm banks” where stored sperm is kept. This ordinance 
conveys a tacit approval of AID, but the approval is less emphatic in light of the 
provocation that led to its adoption. In 1947 a number of physicians in New York 
City received this notice from an enterprising individual with a Bachelor of 
Science degree: 
We offer semen drawn from healthy and investigated professional donors. 
Suitable types for your patients’ specifications. Active specimens guaranteed 
and delivered daily. Confidential service—office hours 5:30 to 7 p.m. 
There followed the name and address of the proprietor. The Sanitary Code 
provision was adopted as a reaction to this unique venture in free enterprise. 
Rice, note.12, supra, p. 19. 
56 See Rice, note 12, supra, 18; Wadlington, note 51, supra, p. 805. 
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although now vague to me in its title, stars and details, in its theme made a 
lasting impression and may have done something to set my attitude on artificial 
insemination, As I recall it, the wife, to fulfill a marriage happy except that it 
was barren, secretly became impregnated by one not her husband—whether 
by artificial insemination or conventional adultery, I am not clear. The hus- 
band, now truly happy with his marriage and the son he thought his own, was 
rearing the lad in his own instincts for the outdoor life, including horsemanship. 
Once when the boy was thrown during a difficult jump, the “father” immedi- 
ately ordered him back on the horse to try it again. The interceding mother, 
objecting that maybe he didn’t like horses, begged that he be spared. Her 
husband’s retort: “What, a son of mine doesn’t like horses!” and the ensuing 
brutality, left an indelible imprint. 

My doubts about artificial insemination are rooted in its nature as false- 
hood.57 


IV. CLONING 


“Clone” is from the Greek word “klön” meaning “sprout” or “twig.” A 
twig from certain plants placed in the soil will grow by asexual means 
(although not bred true from seed) into a plant identical, except for environ- 
mentally induced changes and the possibility of mutation, to the plant from 
which the twig was taken.58 Comparably, geneticists tell us, the theory of 
cloning is that when the nucleus is excised from an ovum and replaced with a 
cell from an individual desired to be reproduced, a new individual identical to 
him whose cell was selected will asexually ensue. This, we are assured, has 
already been achieved with a frog.59 Pressed at our seminar for estimates as 
to when such “cloning” will be feasible for reproduction of human life, the 
opinions of geneticists varied from 25 to 200 years. 

Obviously, then, cloning is one phase of the biological revolution still in 
the future. Equally obviously, it would represent a change in the human con- 
dition so drastic as to dwarf by comparison any other development of known 
human history, and to render impertinent to its analysis existing methods of 
philosophical, theological, sociological and legal thinking. I can imagine 
nothing, now held to be scientifically possible, which would be more truly 


57 Friedmann’s interpretation of the theological basis of opposition to artificial insemina- 
tion seems excessively to emphasize the reason that masturbation is the source of the semen. 
“Interference with Human Life: Some Jurisprudential Reflections,” 70 Col.L.Rev. 1058, 
1064 (1970). Compare Wadlington, note 51, supra, p. 785 n. 37; C. Curran, Medicine and 
Morals 3 (Corpus Papers 1970). 

58 ] wish to express my appreciation to Stephen Cavellini, a second-year Boalt student who 
had majored in zoology, for conversations about cloning. 

59 See Rosenfeld note 9, supra, pp. 126 et seq.; Watson, “Moving Toward the Clonal 
Man,” 227 The Atlantic 50 (May, 1971). 
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radical in relation to our conceived norms of human life and conduct—unless 
it be brain transplantation.6° Little wonder that the ablest minds, willing to 
tackle almost any social difficulty that scientific speculation suggests, throw up 
their hands at mention of cloning and invoke the common law’s method of 
awaiting a specific “case or controversy.” 

But can we wait indefinitely? Should human cloning be permitted even 
once? If permitted once, can it ever be stopped? Man being what he is, can 
it be stopped, even if it should, any more than mountains, or the moon, can be 
left isolated from human contacts? 

Yet, for all the concern that the concept of human cloning inspires, at least 
for me, it is not andilife. It is not, like abortion, the destruction of human life. 
Perhaps it is little, if at all, more antifamily than artificial insemination. If 
genetic manipulation in promotion of the finest human breed is legitimate, 
might cloning be the crown jewel of the process? Is it possible that cloning, or 
something akin to it, was in the mind of de Chardin when he wrote: 


So far we have certainly allowed our race to develop at random, and we 
have given too little thought to the question of what medical and moral 
factors must replace the crude forces of natural selection should we sup- 
press them. In the course of the coming centuries it is indispensable that a 
nobly human form of eugenics, on a standard worthy of our personalities, 
should be discovered and developed.61 


Father de Chardin, did you mean not only that man may play at being 
God, but that he should be God? 


V. ABORTION 


The movement to permissive abortion has, I fear, currently become the 
most threatening phase of the biological revolution because it has made some- 
thing of a schizophrenic of our law. On the one hand, the progress of the law 
in recognition of the fetus as a human person has been strong and steady and 
roughly proportional to the growth of knowledge of biology and embryology. 
For centuries the law of property has recognized the unborn as living persons 
and the criminal law, although unevenly, has accorded them substantial pro- 


60 Perhaps should be added the prospect of production of organic life from inorganic 
matter, which, from a purely theoretical viewpoint, would seem the most drastic thing of all. 

€1 The Phenomenon of Man, note 15, supra, p. 282. See also p. 288. I am indebted to my 
colleague, R. Sontag, for calling my attention to an interpretation of Teilhard which focuses 
upon his skepticism concerning the competence of natural selection—the idea of evolution as 
a failure. Dobzhansky, “Mendelism, Darwinism and Evolutionism,” 109 Proceedings of the 
American Philosophical Society 205, 214-215 (1965). 
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tection. The law of torts, because of biological misconceptions among judges 
and practical difficulties of medical proof, was something of a laggard, but since 
World War II there has been an explosive recognition “that the unborn child 
in the path of an automobile is as much a person in the street as the mother.”6? 
Judicial acknowledgment “that the unborn child is entitled to the law’s pro- 
tection” has resulted in ordering blood transfusion necessary to save his life, 
over the cogent countervailing claims to the free exercise of religion.® In a 
word, the unborn child is a person to be protected in his property rights and 
against negligence, and to be afforded the reach of equity’s affirmative arm for 
support and sustenance.®® 

But on the other hand, under permissive abortion laws—or in the absence 
of any law by reason of judicial declarations of unconstitutionality—his life 
may be exterminated at the will, or even caprice, of the mother. Thus is our 
traditional hierarchy of values turned upside down and the role of medicine 
reversed.5 Historically the right to human life has been subordinate to no 
lesser claim than a superior right to life. Now a physician may prescribe it as 
subordinate to considerations of physical or mental health, fear of defective off- 
spring, or revulsion at carrying an illegally conceived child. The Judaeo- 
Christian ethic of reverence for life is replaced by an ethic of reverence for 
welfare, convenience or happiness. 

I will not here enlarge upon the badges of the current schizophrenia. I 
have elsewhere spelled them out about as fully as I am able.6® Nor am I con- 
vinced by proponents of the so-called fetal “developmental” school who, while 
recognizing the significance of protection of life as a “generic principle,” are 
willing to subordinate a specific innocent life to notions of social need.67 All 
human life, whether fetal, infant, adolescent, mature or aged, is in the process 
of becoming; if the bell is tolled for one today, it may be tolled for any other 
tomorrow. 


62 W., Prosser, Handbook of the Law of Torts (3rd ed. 1964), p. 355. 

63 Raleigh Fitkin-Paul Morgan Memorial Hosp. v. Anderson, 42 N.J. 421, 201 A.2d 537, 
cert. denied, 377 U.S. 985 (1964); Hoener v. Bertinato, 67 N.J. Supp. 517, 171 A.2d 140 
(1961). 

6t Louisell, “Abortion, the Practice of Medicine and the Due Process of Law,” 16 
U.C.L.A. Law Rev. 233, 240, 243, passim (1969); Oaks, “Abortion and Due Process,” 23 
Res Ipsa Loquitur 5 (1970). 

65 Louisell, note 64, supra, at pp. 244-249: Lajeune, “The William Allan Memorial 
Award Lecture: On the Nature of Men,” 15 American Journal of Human Genetics 121, 128 
(1969); Note, “The Law and the Unborn Child: The Legal and Logical Inconsistencies,” 
46 Notre Dame Lawyer 349 (1971). 

88 Louisell, note 64, supra; Louisell and Noonan, “Constitutional Balance,” The Morality 
of Abortion (Noonan ed. 1970), p. 220. 

67 A leading exponent of this view is Callahan, Abortion: Law, Choice and Morality 
(1970), reviewed by Louisell and Jacobs, 58 Calif.L.Rev. 1257 (1970). See also St. John- 
Stevas, The Right to Life (1963), Ch. 2. Compare Book Review, Manier, 46 Notre 
Dame Lawyer 430 (1971). 
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The recent almost hysterical clamor in our legislative halls for permissive 
abortion has, sadly, had its counterpart in judicial decisions striking down as 
vague or violative of privacy abortion restrictions that had stood the test of 
generations; the ipse dixit nature of these decisions is transparent.68 

But the pendulum seems to be swinging, as not infrequently has occurred 
when we have given hard social problems a careful second look. Apparently 
we are capable of the second look for phases of the biological revolution, too. 
In any event, the debate on the abortion phase is becoming more honest in- 
tellectually. An editorial from the Official Journal of the California Medical 
Association crossed my desk shortly before this paper was delivered. Is there 
not, in its candid recognition of the realities of fetal life, hope that we are still 
able to shun euphemisms and pretense, and face the “Brave New World” of the 
abortion phase of the biological revolution for what it is? 


The process of eroding the old ethic and substituting the new has already 
begun. It may be seen most clearly in changing attitudes toward human 
abortion, In defiance of the long held Western ethic of intrinsic and 
equal value for every human life regardless of his stage, condition or status, 
abortion is becoming accepted by society as moral, right and even neces- 
sary. It is worth noting that this shift in public attitude has affected the 
churches, the laws and public policy rather than the reverse. Since the 
old ethic has not yet been fully displaced it has been necessary to separate 
the idea of abortion from the idea of killing, which continues to be socially 
abhorrent. The result has been a curious avoidance of the scientific fact, 
which everyone really knows, that human life begins at conception and is 
continuous whether intra- or extra-uterine until death. The very consider- 
able semantic gymnastics which are required to rationalize abortion as 
anything but taking a human life would be ludicrous if they were not often 
put forth under socially impeccable auspices. It is suggested that this 
schizophrenic sort of subterfuge is necessary because while a new ethic is 
being accepted the old one has not yet been rejected.® 


VI, CONCLUSION 


Hubris is as inappropriate to the scientist as he unfolds the mysteries of 


6 E.g., People v. Belous, 71 Cal.2d 996, 458 P.2d 194, 80 Cal.Rptr. 354 (1969), criticized 
in Comment, “To Be or Not To Be; The Constitutional Question of the California Abortion 
Law,’ 118 U.Pa.L.Rev. 643 (1970). As this goes to press, the idea that the historic 
American antiabortion statute is unconstitutionally vague, has been rebuffed by the U.S. 
Supreme Court in U.S. v. Vuitch, 39 Law Week 4464 (1971). 

89 113 California Medicine 67-68 (1970). Will it be aesthetic impulses rather than moral 
principle that will lead many of us to a second look at permissive abortion? The Monday 
morning aftermath of the week-end’s abortions is reported to shock nurses into realization of 
what permissive abortion really means—mass destruction of clearly recognizable human life. 
See Daube, “Legal Problems in Medical Advance,” 6 Israeli L.Rev. 1, 2 (1971). 
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life as it is to his critic who, in the name of law and reason, suggests limitations 
on the uses of scientific knowledge. The notion that the problems of the 
biological revolution are wholly for the scientist, currently is most absurdly 
manifested in the contention that abortion is only a medical problem. Its 
techniques may be, but its morality is not. The fabrication of steel is a tech- 
nological problem, but whether to beat it into swords or ploughshares is some- 
thing more.70 “War is too important for the generals.” 

On the other hand, the humanist must beware that his criticism proceed 
neither from envy nor ignorance, the weaknesses perhaps most likely to en- 
gender a hubris of his own. Legal, theological or philosophical opinion con- 
cerning ends, that is grounded only in ignorance of the scientific means, is 
worse than useless. If we are to assault a tower, let us be sure it is truly a 
Tower of Babel and not a lighthouse. 

Both scientist and humanist are under heavy duty to seek out according to 
their best lights the norms for right application of scientific knowledge. For 
me, those lights may include the insights of artists, saints and poets, as well as 
the analyses of theologians, philosophers and lawgivers, I am reminded of 
Goethe’s Faust, where Wagner, Faust’s pupil, is engaged in strained efforts to 
produce Homunculus. Mephistopheles enters the laboratory, saying: 


Pray, don’t alarm yourself, all’s right. 
and Wagner anxiously replies: 


Welcome! The stars my purpose aid! 
But not a word. Breathe lightly, for a grand 
Conception’s consummation is at hand. 


Mephisto asks in a whisper what is afoot, and Wagner replies that a man is 
being made. Mephisto exclaims: 


A man! What pair of amorous tools 
In the alembic there are sweating? 


Wagner: 


Nay, heaven forfend. "Tis only fit for fools, 
That ancient method of begetting. ... 


70 Pimental, “Science and Social Responsibility,” Berkeley: A Challenge to Understanding 
(Shartsis ed. 1966), p. 18, at 19. 
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Wagner continues with his work, and finally from the phial Homunculus 
addresses him: 


How goes it, daddy mine! It was no jest. 
Come, press me very gently to your breast. 
But not too hard, else will the crystal shatter. 
Remember, ’tis the law of matter, 

That all the universe doth scarce suffice 

For Nature’s procreations grand, 

While things produced by Art’s device 

A bounded space and well enclosed demand. 


Then, turning to Mephisto, Homunculus utters the prophecy: 


Ha, rogue! That’s you, sir kinsman, is it? 

Thanks, thanks! Most aptly have you timed your visit. 
Rare chance for us that brought you here! And I, 
Whilst I exist, my task must briskly ply. 

I long to tackle to my work, and you 

Are just the man to show me what to do.7! 


One can hardly conclude a subject as comprehensive and basic as that I 
have attempted, without expressing something of his own faith. Mine is that 
there is a destiny that shapes mankind’s ends, too, roughhew them though we 
would. May our mutual struggles to perceive that destiny enkindle a clear 
light lest, like Dostoevski’s Brother Karamazov, we come to know there is a 
God only after we have seen the devil.?2 


7 Goethe, Faust, Part II, Act II, Scene II. (1831). (I must apologize to the translator of 
the excellent English version whose words I have used; I cannot now locate that version, 
and cannot recall the translator’s name.) I am indebted to my colleague, A. Ehrenzweig, for 
conversations about the historical evolution of Faust. As to Goethe’s Mephistopheles, 
C. Lewis, Screwtape Letters (1961), p. 9, says: “But the really pernicious image [of the 
Devil] is Goethe’s Mephistopheles. It is Faust, not he, who really exhibits the ruthless, sleep- 
less, unsmiling concentration upon self which is the mark of hell. The humorous, civilized, 
sensible, adaptable Mephistopheles has helped to strengthen the illusion that evil is 
liberating.” 

72 That the concerns the author expresses are not unknown to the scientist seems implicit 
in the words with which the eminent molecular biologist concludes his current article, J. 
Watson, “Moving Toward the Clonal Man,” 227 The Atlantic 50, 53 (May, 1971): 

... Thus it appears to me most desirable that as many people as possible be in- 
formed about the new ways of human reproduction and their potential con- 
sequences, both good and bad. 


This is a matter far too important to be left solely in the hands of the scientific and 
medical communities. The belief that surrogate mothers and clonal babies are 
inevitable because science always moves forward, an attitude expressed to me 
recently by a scientific colleague, represents a form of laissez-faire nonsense dis- 
mally reminiscent of the creed that American business, if left to itself, will solve 
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everybody’s problems. Just as the success of a corporate body in making money 
need not set the human condition ahead, neither does every scientific advance 
automatically make our lives more “meaningful.” No doubt the person whose 
experimental skill will eventually bring forth a clonal baby will be given wide 
notoriety. But the child who grows up knowing that the world wants another 
Picasso may view his creator in a different light. 


I would thus hope that over the next decade wide-reaching discussion would occur, 
at the informal as well as formal legislative level, about the manifold problems 
which are bound to arise if test-tube conception becomes a common occurrence. 
A blanket declaration of the worldwide illegality of human cloning might be one 
result of a serious effort to ask the world in which direction it wished to move. 
Admittedly the vast effort, required for even the most limited international ar- 
rangement, will turn off some people—those who believe the matter is of marginal 
importance now, and that it is a red herring designed to take our minds off our 
callous attitudes toward war, poverty, and racial prejudice. But if we do not 
think about it now, the possibility of our having a free choice will one day sud- 
denly be gone. 


WILLIAM OF OCKHAM AND 
SITUATION ETHICS 


Kevin McDonnell 


A CURSORY EXAMINATION of contemporary ethical thought, especially in the 
British and American analytical tradition, will reveal scarcely any reference to 
religion. Such basic works as R. M. Hare’s The Language of Morals and 
Philippa Foot’s Theories of Ethics make hardly a reference to the impact of 
religious thought upon morality.t Some philosophers even regard religion, not 
as a source of moral value, but as an aspect of culture with which ethics is in 
conflict.” 

In the field of religious thought, however, there are many thinkers who 
are trying to deal carefully with the problem of human moral action. It seems 
to be difficult for these thinkers to gain a hearing from philosophers, much less 
a sympathetic one.? Religious thinkers are trying to cope with the complexities 
of contemporary ethical discussion and to relate this discussion to their own 
traditions. One of the major difficulties in the theologians’ effort seems to be 
that they have become isolated from the mainstream of philosophical argument 
and must now face the problem of relating their thought to an already existing 
and well-developed tradition. It has not always been so. 

In the Middle Ages such thinkers as Thomas Aquinas, Duns Scotus, and 
William of Ockham stood at the center of both the religious and philosophical 
efforts of their times. The problem of the relation of religious to moral thought, 
a problem complicated today because it involves the relation between two 
distinct groups of thinkers, is a problem that can be found within the thought 
of the great medievals. Especially significant in this respect is William of 
Ockham. Not only was he a leading theologian of the fourteenth century 
whose influence on the Reformation is undoubted, but he was also an out- 
standing logician and philosopher of logic.* 

I shall begin, therefore, with a study of the sources of moral norms in 


1 R. M. Hare, The Language of Morals (New York: Oxford University Press, 1964), 
and Philippa Foot, Theories of Ethics (New York: Oxford University Press, 1967). 

2 See for example Bertrand Russell, Human Society in Ethics and Politics (New York: 
Mentor Books, 1962), pp. 180 ff. 

3 See Paul Edward’s estimate of Paul Tillich’s work in “Professor Tillich’s Confusions,” 
Mind, N.S. 74 (1965), pp. 192-214. 

* See the bibliography in H. A. Oberman, The Harvest of Medieval Theology (Cam- 
bridge: Harvard University Press, 1962); also E. A. Moody, The Logic of William of 
Ockham (New York: Russell and Russell, 1965). 
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Ockham’s ethics- After all such norms are found to be dependent upon the 
will of God, some consideration will be given to the possibility of God’s willing 
that someone should not love him, and of the solution Ockham offers to this 
problem. The purpose of this discussion is to introduce the problem 
of heteronomy which I believe to be the central problem in Ockham’s ethics. 
The paper will conclude with a comparison between Ockham’s ethical theory 
and those of some contemporary situational thinkers, It seems to me that some 
of these thinkers are faced with the same difficulties that confronted Ockham. 


I. THE SOURCES OF MORAL NORMS 


The norms of morality are grasped, according to Ockham, in both positive 
and nonpositive moral knowledge. By positive moral knowledge Ockham 
means knowledge of those human and divine Jaws which oblige us to do or 
not to do certain things which are not of themselves “either good or evil.” 
By nonpositive moral knowledge, on the other hand, he means knowledge of 
certain self-evident principles which are directive of human acts. Such a 
principle would be, for example, “All honorable things are to be done and all 
dishonorable things are to be avoided.” These principles are discoverable by 
men without the aid of any divine revelation and have, in fact, been discovered 
by such great philosophers as Aristotle. But the relationship between positive 
and nonpositive sources of direction for human action has not clearly been 
explained by Ockham. Some commentators have claimed that there are really 
two distinct systems operating, while others see a fundamental unity to Ock- 
ham’s approach.® 

Ockham’s analysis of the terms “good” and “evil” seems to me to lend 
support to those who claim that Ockham’s ethics is unified. “Good,” accord- 
ing to Ockham, is not a term that has direct reference to some object as do 
the terms “man” and “animal.” Rather, “good” signifies a relation between 


5 “Circa secundum sciendum quod moralis doctrina habet plures partes quarum una est 
positive, alia est non positiva. Scientia moralis positiva est illa quae continet leges humanas 
et divinas quae obligant ad prosequendum vel fugiendum illa quae nec sunt bona nec sunt 
mala nec quia sunt prohibita et imperata a majori cujus est leges dare. Sed scientia moralis 
non positiva est illa quae sine omni praecepto superioris dirigit actus humanos sicut principia 
per se nota, vel nota per experientiam sic dirigit sicut quod omne honestum est faciendum 
et omne inhonestum est fugiendum et hujusmodi de quibus loquitur Aristoteles in morali 
philosophia” Quodlibeta Septem (Paris, 1487), IL, 14. Unless otherwise noted, all 
further references to the Quodlibeta are from this edition. 

6 Fr. Frederick Copleston, for example, holds that there really are two distinct theories, 
although they may ultimately be joined in theological ethics. See A History of Philosophy 
(New York: Doubleday Image Books, 1963), TII, i, p. 107. On the other side, Fr. Lucan 
Freppert defends the position that Ockham is trying to develop a distinctly Christian ethics. 
Lucan Freppert, O.F.M., The Basis of Morality According to William Ockham (Unpublished 
Ph, D. dissertation, St. Bonaventure University, 1966), pp. 241-243. 
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objects.” To say, for example, that some particular act of the will is good is to 
say something about the relationship between that act of the will and the will of 
God. Ockham refers to “good” as a connotative term; that is, a term that 
signifies one thing (in this case, the will of God) primarily and directly and a 
second thing (the act of the will) in reference to the first. The emphasis is 
strongly on the side of the principal referent—God.8 This view of the “good” 
seems to me to provide a single pole around which all of Ockham’s ethical 
theory is gathered. 

In the course of establishing this meaning for “good,” Ockham rejects other 
meanings that are often proposed. In criticizing the idea that the good is 
happiness, he observes that no one thing, not even God, is sufficient to make 
man completely happy. Although the vision of God is sufficient to dispel any 
sorrow or anxiety in man, it does not complete and satisfy all of man’s poten- 
tialities.? Ockham also rejects most teleological conceptions of morality because 
he holds that an orientation toward a single end would compromise human 
freedom. Even if the intellect were to judge that something is the ultimate end, 
the will would be free not to will it. If the will can choose God, it can reject 
God.10 

The freedom that is found in the human will is also found in the Divine 
Will. One of the axioms of Ockham’s thought is that God is not limited or 
obliged by anything beyond himself.11 There is no set of divine ideas, no 
pattern or order, that is prior to the Divine Will. To call God’s actions “arbi- 
trary,” in Ockham’s view, would merely be to note that there are no standards 
higher than God himself by which these actions might be judged. 

It is this freedom of God that is Ockham’s starting point for claiming that 
such acts as theft or adultery might be good at one time and evil at another. 
The names of these acts would need to be changed, since at present the con- 
notation is that such acts are evil.1? But if God were to alter the present dis- 

T Summa Totius Logicae, I, 10, in William of Ockham: Philosophical Writings, trans. 
and ed. Ph. Boehner (Indianapolis; Bobbs Merrill, 1964), pp. 56-59. 

8 “Et est sciendum quod aliquando vox vel conceptus significat aliquid principaliter et 
connotat aliud ita quod principale significatum illius nominis vel conceptus capit denomina- 
tionem illius conceptus significantis sive connotatum existat sive non aliquando non de- 
nominatur nisi connotatum existat. Exemplum primi: Deus est bonus. Bonitas significat 
deum connotando actum volendi et dicitur deus bonus sive sit actus volendi sive non.” Com- 
mentary on the Sentences of Peter Lombard (Lyon, 1494-1496), IH, 4, S. All further 
references to the Sentences are from this edition. The edition was facsimile reprinted by the 
Gregg Press in 1963. 

® Sentences, II, 3, N. 

10 “Dico quod voluntas pro statu isto potest nolle ultimum finem sive ostendatur in 
generali sive in particulari. . . . Secundo dico quod intellectu judicante hoc esse finem 
ultimum potest voluntas illum finem nolle.” Sentences, IV, 14, D. 

11 “Deus autem ad nihil faciendum vel non faciendum obligatur.” Sentences, IV, 8, S. 

12 “Ad aliud dico quod licet odium die, furari, adulterari habeant malam circumstantiam 


annexam et similia de communi lege quatenus fiunt ab aliquo qui ex precepto divino 
obligatur ad contrarium; sed quantum ad esse absolutum in illis actibus possunt fieri a deo 
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pensation so that these acts were virtuous, we might, for example, refer to them 
as “liberation of property” and “free love.” Charges of ethical relativism, such 
as those of Gordon Leff, are often based on this opinion of Ockham.!3 The 
only relativism which is, in fact, shown is that moral standards are relative to 
the Divine Will. They are not relative to individual human whim. 
Conformity to the Divine Will, therefore, is at the heart of the meaning of 
the term “good.” This conformity does not mean that we are obliged to will 
the same thing as God wills since, for example, God wills the death of Christ 
although men were obliged not to will his death. If a man’s will is to be good, 
however, it must will what God wills that it will.!* This is, I submit, a 
thoroughly religious approach to morality. Although we may speak of a natural 
(as against supernatural) morality, even natural morality is completely de- 
pendent upon the commands of God for its ultimate force. It is always in the 
power of God to change the practical principles known to man. The non- 
Christian, lacking knowledge of the ways of God, does not know of the im- 
mediate relationship between God and moral norms. In Ockham’s view the 
virtues of the Christian are of a completely different species from the virtues 
of the non-Christian.15 It appears that Ockham was trying to develop a dis- 
tinctively Christian ethic. Only the Christian, aided by divine revelation, can 
see the true purpose of the ordinary moral practices of men. The Christian 
alone realizes that the good may only be defined in terms of the will of God.16 


sine omni circumstantia mala annexa, et etiam meritoriae possunt fieri a viatore si caderent 
sub precepto divino sicut nunc de facto eorum opposita cadunt sub precepto divino. Et 
stante precepto divino ad opposita eorum non potest aliquis tales actus meritoriae nec bene 
exercere quia non sunt meritoriae nisi caderent sub precepto divino., Et si fierent a viatore 
meritoriae, tunc non dicerentur nec nominarentur furtum, adulterium, odium, etc. quia ista 
nomina significant tales actus non absolute sed connotando vel dando intelligere quod 
faciens tales actus per preceptum divinum obligatur ad oppositum. Et ideo quantum ad 
totum significatum quid nominis talium nominem significant circumstantias malas, et 
quantum ad hoc intelligunt sancti et philosophii quod ista statim nominata convoluta sunt 
cum malicia. Si autem caderent sub precepto divino, tunc faciens tales actus non obligaretur 
ad oppositum et per consequens tunc non nominaretur furtum, adulterium, etc.” Sentences, 
II, 19, 0. 

13 Medieval Thought, St. Augustine to Ockham (Chicago: Quadrangle Books, 1959), 
pp. 289-90. 

14 “Dico quod non semper voluntas est recta quia conformatur voluntati divinae in 
objecto volito, nam aliquando vult deus aliquid, et tamen vult creaturam nolle illud. .. . 
[Voluntas creata] tenetur velle quod deus vult eam velle”? Sentences, IIL, 13, 0. 

15 See Ockham’s treatment of the connection of the virtues, Sentences, III, 12, D. 

16 “Virtutes morales in tribus primis gradibus non necessario coexigunt virtutes theologicas 
stricte vel large acceptas. Hoc patet quia theologicae virtutes non possunt haberi sine 
cognitione finis in particulari eo modo quo cognoscitur pro statu isto in conceptu sibi proprio. 
Sed virtutes morales in predictis gradibus possunt acquiri sine tali cognitione finis, sicut patet 
in simplici pagano qui potest talia facere secundum rectam rationem sine investigatione ad 
habendum conceptum proprium de ratione finis” Sentences, III, 12, CC. See also L. 
Freppert, op. cit., pp. 247-250. 
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I. THE COMMAND TO LOVE GOD 


Ockham poses the question whether God could command that at a certain 
time someone should not love Him. This question is asked as part of Ockham’s 
search for some indubitable basis for morality. If God should be unable to 
command that someone should not love Him, then we would find an element 
in the moral order which would be independent of God’s will. We might 
proceed then to show that the act of loving God is necessarily good. This 
would mean that a system of morality could be established on a basis that all 
men could know. In short, a kind of natural law morality would be possible. 

Ockham is quite clear that a morally good action must be an act of the 
will. Only the act of the will is virtuous or vicious because it alone is, properly 
speaking, in our power, and only acts within our power are subject to praise 
or blame.17 External acts are caused by an act of the will, and are subject 
to moral scrutiny only so far as they are so caused. This is the background to 
Ockham’s opinion that any external act may be at one time good and at 
another time evil, depending upon the virtuousness or viciousness of the will 
which commands it.18 An act of the will which is necessarily virtuous would 
provide us with a basis from which morally good acts would follow. 

The act of the will is virtuous if it is as God wills it to be. More precisely, 
an act is virtuous if a man conforms his will to the will of God for the sake of 
that conformity: that is, out of a distinterested love for God. If one were to 
will this conformity for any other reason, the act would not be virtuous. For 
example, if one were to go to church in accordance with the command of 
God, but for the purpose of winning the praise of men, the act would not be 
virtuous because obedience and love were not the formal objects of one’s act.1? 

When, therefore, Ockham asks whether God could command that some- 
one should not love Him, he answers that there would not seem to be any con- 
tradiction in God’s commanding that someone study or work rather than 
engage in specific acts of the love of God. The question then arises whether a 
person so commanded could perform an act of love of God. Since such an act 
would be an act of the will, it would either be virtuous, which is impossible 
because the act is contrary to the divine command, or not virtuous, in which 
case it has been shown that the act of loving God is not necessarily virtuous. 
Ockham resolves the problem by saying that someone so commanded by God 


17 Sentences, III, 10, H. 

38 Quodlibeta, III, 13. A translation of this crucial question is included in Boehner, 
op. cit., pp. 160-63. 

18 Quodlibeta, I, 20. 


30 THE AMERICAN JOURNAL OF JURISPRUDENCE 


could not elicit an act of loving God because such would be contradictory for 
him.20 

The claim that such an act would be self-contradictory means that Ockham 
is speaking of two very distinct types of love of God. The first is identified with 
specific acts, e.g., prayer, and such acts cannot always be said to be morally 
good, In another way, however, the love of God is identified with obedience 
and conformity to the Divine Will, and on this level it must be said to be always 
good. It would be contradictory to love God in this latter sense and at the same 
time elicit a specific act of love of God contrary to obedience. Commentators 
sometimes claim that this necessarily virtuous act, i.e., loving obedience to God, 
can provide a nonrelativistic norm to morality, That is, because it is virtuous 
in itself and is not dependent upon the positive will of God, the act of loving 
obedience to God can provide the starting point for a universally applicable 
moral outlook.?! But I believe that such an account misses the fact that loving 
obedience to God is so general in Ockham’s thought that he in fact conceives 
of it not as an act but only as a formal criterion for a virtuous act. To see the 
implications of this contention, it is necessary to explore the relationship 
between such general criteria and specific norms such as might be provided 
by the positive will of God. 


UI. THE PROBLEM OF HETERONOMY 


We may approach the problem by noting Ockham’s insistence on the con- 
tingent character of specific moral norms. As has been pointed out, God is not 
constrained by anything beyond Himself in making demands upon men. 
Ockham and other Medieval nominalists made this point by emphasizing the 
distinction between the potentia dei absoluta, the power of God limited only 
by the impossibility of contradiction, and the potentia dei ordinata, the divine 
command presently in force.22 The specific commands of God must be seen 
against the background of their contingency. God may demand of two people 
in morally identical situations that one of them should pray and that the other 
should study.23 

The fact that these commands are particular is unusual because it is gen- 
erally considered that moral prescriptions must be universal, That is, if one 
makes a moral judgment in one situation, one must logically make the same 


20 Quodlibeta, III, 13: Boehner, of. cit., p. 163. 

21 Freppert, of. cit., p. 207. 

22 Quodlibeta, VI, 1. See also Oberman, of. cit., pp. 30 ff. 

23 I take this by implication from the discussion in the preceding section, 
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judgment about any situation that is like the first in morally relevant respects.?4 
One cannot, using the same moral principle, make different judgments about 
two situations which are, from the point of view of the moral principles in- 
volved, identical. This principle is the moral basis for the principle of the 
equality of men before the law. The principles of the law fall upon all in- 
dividuals equally, according to their place in the legally relevant categories. 
If a man, simply as a human being, is free to do something, then all men are 
free in this way. But if a man is free to act in a certain way because of his 
special role in society, e.g., a judge, then any judge is free to do the same thing. 

The commands of God, as Ockham conceives them, are not universalizable 
in this way. These commands are particular in that individuals are obliged to 
perform particular actions which another person in the same situation would be 
obliged not to perform. It is difficult to see, therefore, how the commands of 
God can be a source of moral guidance. 

Now it is apparent that there is one element in these commands which is 
universalizable and that is obedience to divine command. “It is always and 
everywhere good for human beings to follow the will of God,” is a universal 
principle which I believe could be formed as the principle for action on any 
specific command. This principle, so far as I can see, is a genuine universal, 
and so it must be admitted that even the particular commands of God are 
universalizable. 

But this account is not fully satisfactory. Because the commands of God 
are universalizable only as commands, their directive content, that is, the action 
they demand of or forbid to men, is not universalizable. As had already been 
observed, it is possible for God to demand very different things of two men in 
the same moral situation. I believe that Ockham has made loving obedience 
to God so pervasive as a moral principle that it has become merely a formal 
requirement for a good act. The specific content of the divine commands, 
meanwhile, has become so isolated and particular that it is not universalizable. 

Indeed, the commands of God take on such prominence for morality as 
Ockham conceives it that they seem to fall victim to what Immanuel Kant 
called “heteronomy.” Heteronomy means that a man is “outer-directed,” 
directed by forces and circumstances outside himself, rather than being directed 
by his own will, freedom, and autonomy. Kant’s point is that a man is morally 
responsible only for what he does or decides, not for what is imposed upon him 
or what merely happens to him.25 The problem arises for Ockham because it 


24 For a detailed explication of this principle see R. M. Hare, Freedom and Reason 
(Oxford: Clarendon Press, 1963), pp. 12 ff. 

25 “Quter-directed” is here adapted from its original psychosociological context. A 
technical explanation of heteronomy can be found in L. W. Beck, A Commentary on Kant’s 
Critique of Practical Reason (Chicago: University of Chicago Press, 1960), pp. 102 ff.; 
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appears that morality is, in his view, determined solely by the particular com- 
mands of God, and that these commands are not, as giving particular direction 
to human action, universalizable. Now it is ironic that William of Ockham 
should be confronted with the problem of heteronomy because Ockham is 
every bit as clear as Kant in stating that moral obligation must arise within 
the will of the person himself and cannot be generated by external constraints. 

In the first place, Ockham is quite clear that human freedom is a form of 
spontaneity.?6 If an object is known and God concurs with the will in acting, 
then the will needs nothing further in order to act.27 The will is not deter- 
mined by any good, nor is it dominated by the intellect in necessarily seeking 
one object or another, Even if the intellect were to discover an ultimate end, 
the will would be free not to will it. If men are free to direct their wills toward 
God, Ockham argues, they must be free to reject God.28 Ockham, therefore, 
rejects a eudaemonistic ethic; that is, one based on happiness or self-fulfillment. 
Even if fulfillment were found in God, such satisfaction would not nec- 
essarily require that men direct their wills toward God. The charge of 
heteronomy cannot be laid against Ockham on the grounds that he ignores 
man’s freedom. 

In the second place, Ockham does not allow that there is any direct con- 
nection between human action and divine reward. This is required both by 
the freedom of man and by the freedom of God. It is perfectly possible for God 
to love a man at one moment and to annihilate him at the next, or to accept his 
action as meritorious at one moment and to condemn the man at the next.?® 
The separation of reward from deed is necessitated by Ockham’s recognition 
of the freedom of God. God’s freedom implies an important methodological 
principle for Ockham. If God is able to create one thing without creating 
another, then the two may be considered as genuinely distinct things.3° 
Ockham, therefore, clears himself of the theological difficulty of Pelagianism as 


also Immanuel Kant, Foundations of the Metaphysics of Morals (New York: Library of the 
Liberal Arts, 1959), pp. 29-30. 

26 “Unde libertas et spontaneitas videntur non posse distingui.” Sentences, I, 10, 2, H. 

27 “Loquendo de primo actu [operatio interior, immediate, contingenter et libere]: Posito 
omni sufficienti et necessario requisito ad talem actum, puta ad actum voluntatis; si objectum 
cognoscatur et deus velit concurrere cum voluntate ad causandum quando placet voluntati, 
potest voluntas ex sua libertate sine omni alia determinatione actuali vel habituali actum 
illum et eius objectum elicere vel non elicere.” Sentences, IV, 14, G. 

28 See note 10, above. 

29 “Et ideo potest deus de potentia sua absoluta remittere culpa sine omni injusticia, sicut 
potest aliquem punire sine omni demerito absque hoc quod dicatur injustus. ... Dico quod 
deus nullius est debitor.” Sentences, IV, 3. E. 

30 For this principle at work in Ockham’s ethics see Sentences, II, 19, F. “Deus potest 
omne absolutum causare sine omni alio quod non est idem cum illo absoluto, ... ergo deus 
potest causare quicquid absolutum est in actum odiendi deum vel nolendi non causando 
aliquam defformitatem vel maliciam in actu.” 
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well as the ethical difficulty of heteronomy insofar as he denies that there is 
any reward necessarily connected with following the Divine Will. 

The moral philosophy of Immanuel Kant runs into difficulty in trying to 
show how pure reason can develop moral norms from within its own structure. 
It has, I believe successfully, been shown that the formal requirements for a 
moral act are not of themselves sufficient to provide direction and guidance 
for human action.®! Ockham’s theory must confront a difficulty similar to 
that confronted by Kant’s, Ockham’s ethical theory is different from Kant’s in 
that particular moral direction is given by the commands of God. But Ock- 
ham’s difficulties arise in trying to reconcile these commands with the formal 
requirements of morality. 

Such commands are universalizable, hence moral, only in the very limited 
sense mentioned above. But considered only from this point of view they 
provide little guidance for human action. Telling someone to “obey God” is 
not very helpful if one has no concrete idea of what this obedience entails. On 
the other hand, insofar as God’s commands, as Ockham conceives them, do 
give particular guidance, they are not universalizable, hence not, properly 
speaking, moral. 

Also, Ockham does not show how obedience to God is part of man’s self- 
initiated action. Ockham allows that man is free to obey or disobey God, 
but he shows no reason why a man would choose either alternative. He has 
completely dissociated freedom, which he defines as spontaneity, from reason. 
This does not seem to me an adequate account of human choice and decision. 

The result of all this is that Ockham has opened up a breach between the 
formal demands of morality and specific guidance and direction. This breach, 
as shown by the comparison with Kant, is not peculiar to Ockham’s moral 
theory. In fact, I believe this same gap can be found in some contemporary 
theories of religious ethics. 


IV. CONTEMPORARY RELIGIOUS ETHICS 


There is no doubt that the thought of William of Ockham was extremely 
influential on the Reformation, and that, through this historical medium, is 
influential today. The problem, however, is to find the areas and the precise 
ways in which this influence has been felt so that contemporary attempts to 
establish a religious morality may be more clearly understood. Joseph Fletcher, 
for example, points out a specific connection between Ockham and situation 


82 See, for example, J. Harrison, “Kants Examples of the First Formulation of the 
Categorical Imperative,” in E. P. Wolff (ed.), Kant: A Collection of Critical Essays (New 
York: Doubleday Anchor Books, 1967), pp. 243-45. See also note 36 below. 
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ethics.32 But it is important to note both that Ockham’s influence on Fletcher 
seems to be primarily in epistemology, not an area of major interest in this 
paper, and that Fletcher represents only one approach to situation ethics. 
Professor Louis Dupré has observed that there are two groups within the situ- 
ation ethics movement.? One group, among whom I would number Joseph 
Fletcher, simply asserts that no moral norms are absolutes. This branch ap- 
pears to. be as much philosophical as religious in inspiration. The second 
branch, represented in this paper by Emil Brunner, is marked not by its re- 
jection of all absolutes, but by its rejection of any human standard as a moral 
absolute.3* It is in this second school that the historical influence of Ockham 
is most marked and that the dilemma which Ockham faced has again become 
acute, 

Emil Brunner begins his masterful. The Divine Imperative with an explicit 
critique of philosophical approaches to ethics. Essentially his criticism turns on 
what he takes to be an antinomy between an ethic of freedom and duty on the 
one hand and a eudaemonistic ethic on the other. The former theory is 
referred to.as “idealistic,” while the latter is called “naturalistic.” The prob- 
lem, as Brunner sees it, is that the naturalist cannot cope with the ethical 
notion of “ought.” The fulfillment of the human person, no matter what that 
fulfillment is supposed to be, is held to be merely the normal completion of 
inherent drives as motives.35 The idealist approach to ethics, typified in the 
work of Kant, deals most effectively with the element of duty, but is unable 
to generate content, that is, is unable to provide direction for human life.36 
These two philosophical movements have, in Brunner’s opinion, ended at 
hopeless loggerheads with each other. The good done simply from a sense of 
duty is a burden and a bondage to man, while action directed by instinct is not 
subject to man’s freedom, therefore not properly speaking moral at all. 

Brunner tries to show that the separation between these two approaches to 
morality can be overcome by considering the justification offered by God as the 
foundation for an entirely new morality. In his presentation of this ethical 


82 Joseph Fletcher, Situation Ethics (Philadelphia: The Westminster Press, 1966), p. 57. 

33 Louis Dupré, “Situation Ethics and Objective Morality,” Theological Studies, 28 
(1967), p. 246. 

34 Emil Brunner, The Divine Imperative (Philadelphia: The Westminster Press, 1947). 
For another expression of this basic view see Helmut Thielicke, Theological Ethics, ed. W. 
Lazareth (Philadelphia: The Fortress Press, 1966). 

85 “The Naturalistic system of ethics in all its forms consists of the more or less logical 
attempt to explain the moral life from natural facts, or to base ‘morality’—that is, the 
right life—upon such facts. So that which ought to be, the principle of ‘right,’ must be 
simply a condensed form of such rules of experience, which make it possible for the in- 
dividual to determine the most complete realization of his purely natural interest or desire.” 
Brunner, of. cit., p. 36. 

38 “The formal rational conception of law, however, provides no foundation for the ‘idea 
that the Good ought to be that which furthers the welfare of all. Kant has transformed a 
limiting conception into a constitutive idea.” Ibid., pp. 39-40. 
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theory, similarities begin to emerge between the work of Ockham and that of 
Brunner. Both make the content of their moral system immediately dependent 
upon the will of God.3? Brunner also recognizes the difficulty in reconciling 
particular divine direction with human freedom and human freedom with the 
freedom of God.38 But the fact that he recognizes these problems does not 
mean that he is any more successful than Ockham in solving them. 

The difficulty lies in the way in which God’s grace is supposed to reconcile 
human freedom with definite moral content. Brunner claims that justification 
by God is more intimately personal than duty and more fulfilling than hap- 
piness. The grace of God so transforms a person that there is a fundamental 
change, not so much in his action as in his very being.39 Again, aside from the 
epistemological difficulty of knowing whether any such justification exists, there 
is the difficulty that this doctrine poses for ethics. If, instead of directing one’s 
life towards God as an ideal, human life is lived “from God at its centre,” 
then it may be asked whether Brunner has not reverted to a point of view 
which he has already rejected as “naturalist.” 

This difficulty is the reverse side of that faced by Ockham. On the one 
hand, the divine command comes so completely from outside man that there 
is no moral direction for human life; on the other hand, the divine imperative 
is so internal to man that human freedom is abolished. It is my opinion that 
these parallel difficulties arise because both thinkers suppose that there can be 
no link between the law of God and ordinary morality. Because Brunner 
regards any unrevealed morality as fundamentally a failure and Ockham 
regards it as, at best, a very incomplete stage of morality, neither thinker is 
able to account for the moral actions of men. 

At the least, I believe it has been shown that both attempts to ground 
morality purely and directly in the divine will have been failures. The question 
of how the action of men can be guided has not been answered. In each case 
so great a breach is opened between the human and the divine that the divine 
commands come into conflict with human autonomy. 


57 “Here [in Revelation] there is no ‘intrinsic? Good. What God does and wills is good: 
all that opposes the will of God is bad. The good has its basis and existence solely in the 
will of God.” Ibid., p. 53. 

38 Tbid., Chap. VITI. 

89 “Previously, life, even at its best, is always a life directed towards God; now, henceforth 
life is lived from God at its center.” Ibid., p. 76. 


THE PHILOSOPHY OF LAW OF 
EPICURUS AND THE EPICUREANS 


Anton-Hermann Chroust 


I 


BEGINNING WITH THE LAST DECADES of the fourth century B.C., the traditional 
political life of the Greek city-states collapsed. Swallowed up first by the im- 
mense empire of Alexander the Great and his successors and, at a later time, by 
the Roman Empire, these city-states were deprived of their political inde- 
pendence and, hence, no longer stimulated enthusiasm or devotion. At the 
same time, the traditional popular religions and religious traditions lost their 
hold on the Greek peoples. While all this took place, and probably on account 
of it, the quest for a new philosophy defining the ultimate purpose of human 
life and existence became more and more urgent. Since the individual man 
found himself progressively thrown back upon his own resources, the need for a 
new “philosophy of life” that would guarantee the personal happiness of the 
isolated and disappointed individual assumed greater proportions.? 

This novel preeminence of the practical and cathartic significance of 
philosophy, which is one of the characteristic aspects of Hellenistic intellectual 
life, to a great extent was brought about and decisively influenced by certain 
broad movements in Greek intellectual circles, as well as by certain historical 
and political developments. Already during the fifth century B.G., some 
Sophists had pointed out a definite dependence of philosophic thought on 
legal, political, social and economic factors. This attitude towards philosophy 
came to be a permanent, widespread and, indeed, decisive aspect of Hellenistic 
philosophy in general, manifesting itself perhaps most tellingly in man’s chang- 
ing views about, or attitude towards, law, the legal order, the state, and about 
political or social life in general. The new trend was to discover a consoling 
compensation for the almost complete loss of a truly purposeful life which 
derives much of its meaning from active and gratifying involvement in political 
and social action. Such an absorbing as well as challenging involvement had 
been stimulated and fostered by the very smallness and compactness of the 


1 See, in general, A.-H. Chroust, “The Meaning of Philosophy in the Hellenistic-Roman 
World,” The Thomist, vol. XVII, No. 2 (1954), pp. 197-253. 
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traditional Greek city-state or polis? The wise man of the Hellenistic age, 
faced also with a totally corrupted political structure, could but convince him- 
self as well as advise his friends that the only remaining happiness compatible 
with human dignity and decency lay in an attitude of complete indifference 
towards all civic and political affairs, 

Having lost the consoling support afforded by religion, and being com- 
pelled to renounce the exalted life of the “philosopher-statesman” so eloquently 
extolled and advocated by Plato,3 the educated and morally concerned man 
of this era simply withdrew into some form of superficially moralizing phi- 
losophy. Thus, any philosophy which preached or practiced complete in- 
dependence from this noisy and dangerous world, was, almost of necessity, 
destined to have a profound and, perhaps, decisive intellectual influence. 
Indeed, the very notion of active participation in the affairs of state had lost 
its power over Hellenistic man and, in some instances, became a distasteful 
notion which manifested itself in an essentially negative attitude toward law 
and state. Thus the Hellenistic ideal of truly philosophic wisdom was turned 
into a superficially selfish, rather than social, morality. This whole trend is 
most clearly exemplified in Epicurean philosophy, in the crucial confrontation 
of individualistic and social morality. 

Epicurean philosophy, in general, sets out to define how man must act 
and what he must know in order to attain personal happiness and contentment, 
whatever the changing fortunes of life might be. Complete independence from 
the arena of worldly events constitutes the most important objective for the 
wise man. Such independence alone can make him a free man, a king among 
the ignorant and the credulous, and a god into himself. Whatever may hap- 
pen to him or to the world around him, nothing can possibly affect his philo- 
sophic understanding, sublime virtue, imperturbable equanimity and his 
perfect, though completely self-centered, happiness, His wisdom resides in him 
alone, and the course of worldly affairs does not trouble his intellectual, moral 
and aesthetic repose.5 This particular ideal of the wise or philosophic man is 


2 Thucydides II. 40: “Again, the same man can attend at the same time to domestic as 
well as to public affairs, and even those of us who are engaged in business can still form a 
sufficient and fair judgment on political affairs. For we [Athenians] are the only people that 
regard a man who takes no active interest in public affairs, not as a harmless, but rather as 
a useless character. And we ourselves discuss properly political measures . . . even if we do 
not originate them. The great impediment to political action is, in our opinion, not public 
discussion, but the want of that knowledge which is gained by discussion preceding action. 
For we have a particular power of thinking before we act... .” Solon is said to have initiated 
a statute to the effect that in case of civil discord every citizen must take sides under pain of 
losing his civic rights. 

3 Plato, Republic 473D, ibid., 494B, ibid., 501D; 520A; 540A; etc. 

4 Diogenes Laertius, The Lives of Eminent Philosophers (hereinafter cited as DL), X. 
133 ff. See also ibid., X. 130; Seneca, Epistola XII. 10. 

5 See frag. 55, Usener, in: H. Usener, Epicurea (Leipzig, 1887): Epicuri Perditorum 
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rather typical.of the Hellenistic era: The intelligent man is not one who 
creates, or works for the sake of, great goals transcending the pettiness of his 
own selfishly narrow existence, but one who knows how to successfully sever 
himself from time and the world, and how to find his happiness and mental 
repose exclusively in himself. 

This inner isolation as well as starvation .of the individual in his complete 
indifference towards higher aims outside himself is the consistent result of a 
philosophy which declares the complete disregard for the social world or the 
political realities that surround us to be the first condition of man’s true and 
abiding happiness. But this attitude towards the world, preached and practiced 
by Epicurus and the Epicureans in particular, is not perchance the result of 
some ascetic consideration, but rather the product of the realization that man 
in his complete isolation has little or no effective control over the world and its 
course. Hence, he must try to master the world within himself, or to be more 
exact, the effects of the outer world upon him, These effects manifest them- 
selves in-the form of desires, emotions or excitements, and as such make them- 
selves felt as disturbances, emotions or passions.6 True philosophic wisdom, 
the sublime philosophic ideal, then, is the proper attitude towards these emo- 
tions or passions: man must attain to complete freedom from all emotions or 
passions and find his beatitude in a state of painless rest and dispassionate 
retreat.7 Painless rest,8 as well as complete peace of mind,’ is the ultimate 
desideratum,10 while all emotional storms that might threaten this complete 
apathy ought to be strictly avoided. The mere absence of want and desire in 
itself is already virtue as well as happiness. Nevertheless, Epicurus and the 
Epicureans neither: preach nor practice complete renunciation of all pleasures 
under all circumstances. For according to Epicurus, pleasure is, in the final 
analysis, not only the highest good (according to man’s nature),11 but also the 
very stimulus of all our desires and actions. The intelligent man, therefore, 
must fully understand the true nature of pleasure and act accordingly. For 





Librorum Reliquiae; DL. X. 137; Plutarch, De Latenter Vivendo 1188A ff.; Sententiae 
[Epicuri] Vaticanae (Cod. Vat. Graec. 1950): Epicurus Exhortation no. 58 (hereinafter 
cited as EE no. 58): “We must release ourselves from the prison of [worldly] affairs and 
politics.” DL X. 119. Epicurus Exhortations contain a number of “authoritative sayings,” 
some of which are by Epicurus himself, others by his disciples. Some are quotations from 
the Sovereign Maxims (hereinafter referred to as SM) of Epicurus, others are selections from 
the various works of Epicurus or from his private letters. 

6 DL X. 122; frags. 396-607, Usener. 

7 Epicurus distinguishes between “pleasures in rest” or a state of painless rest, and 
“pleasures in motion” or a state of sensuous commotion. See, for instance, frags. 408 f., 
Usener, and frags. 416 f., Usener; Cicero, De Finibus II. 3.9; DL X. 130, and ibid., X. 136. 

8 DL X. 131, and ibid., X. 136; Sovereign Maxims no. 1 (DL X. 139); frag. 417, 
Usener; Cicero, loc. cit. supra, note 7. 

® DL X. 129, 

10 DL X. 128, and tbid., X. 129. 
un DL X. 129. 
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only this understanding enables him to distinguish between, and evaluate, the 
varying degrees of pleasure and pain to be expected or accepted in every 
particular instance, and to decide whether or not, and to what extent, he 
should gratify his desires or appetites.1? 

The true philosopher, according to the Epicurean creed, seeks the enjoy- 
ments of the intellect in aesthetic refinement!3 and in the comfortable arrange- 
ment of daily life!4—in that pleasant association with noble and congenial 
friends!5 which is enlivened by witty conversation and sentimental delicacy.!® 
He himself is the ultimate source from which spring bliss and self-enjoyment, 
and his real pleasure consists in being pleased with himself. He knows what he 
is capable of successfully securing for himself, and of this he will deny himself 
nothing. In his withdrawal from the ugly world he dwells in an atmosphere 
of complete unconcern for the exigencies of his time, and thus considers himself 
not only independent of his time as well as above the demands of the moment, 
but also beyond any real responsibility or duty towards his environment or 
fellow men. True freedom and true moral stature are to him not perchance 
active and disciplined involvement in the many social tasks of public life or in 
an intelligent and responsible conduct of, or interest in, public or social affairs, 
but rather in everyone’s inalienable right to do as he pleases.17 The highest 
Epicurean maxim, “pleasure in passiveness,” is in the final analysis but the 
logical outcome of an essentially blasé and emasculated as well as emasculating 
philosophic mood; and the gardens of Epicurus became the nursery of noble 
but vain employments, practiced in a decadently refined and delicate manner 
in the midst of an essentially moribund civilization. Under the hollow disguise 
of a superficially delightful style of living, “the advantage of luxury and wealth 
was enjoyed and abused,”18 while at the same time the outer image of a 
supposedly respectable life was preserved with misdirected reverence. It was 
that aesthetic despair in the face of an overpowering political magnitude, 
grown beyond the power of effective human control, and corrupt to its very 
core, which seems to have forced the cultured and sensitive man into the 
distressing confinements of self-complacent egoism, depriving him of all sense 
of public duty and responsibility. A complete and, at the same time, cautious 
and almost timid indifference towards all tradition, and a deliberate putting 

12 DL X. 128, and ibid., X. 129. 

13 Frag, 423, Usener. - 

14 A truly comfortable arrangement of daily life, based on the judicious balance of 
pleasure and pain, however requires a sense of restraint and a measure of abstinence. See 
DL X. 131. Because overindulgence, aside from resulting in subsequent pain (“hangover”), 
ultimately will dull man’s capacity for enjoyment. 

15 Frag. 539, Usener. 

16 Frags. 540 and 544, Usener. See also DL X. 9 ff. 


17 DL X. 121. 
18 E, Gibbon, The History of the Decline and Fall of the Roman Empire, vol. I, p. 1. 
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aside of all religious, social, political, moral or legal ideals inherited from a 
glorious past apparently became the hallmark of true Epicureanism. For such 
ideas or ideals might possibly disturb the wise man in his placid self-enjoyment 
and self-contentment, and burden him with a nagging sense of obligation or 
moral duty. 

Accordingly, Epicurus and Epicureans discovered the acme of all wisdom 
in the concentration of all human interests to man’s selfish (solipsist) hap- 
piness.19 The sole positive meaning of man’s peace of mind is pleasure enjoyed 
‘in the secure retreat, and in deliberate hiding, from the storms of this world. 
The thoroughly blasé but judicious or aesthetic appreciation of pleasure con- 
stitutes the ultimate essence of rational life and, accordingly, must be con- 
sidered the highest good. Wisdom and virtue consist in man’s discriminating 
capacity to enjoy pleasures intelligently. The enjoyments afforded by phi- 
losophy and the arts, by the intercourse with congenial friends and by a mind 
free from all passions and blind desires—by a serene and self-contented mind— 
all these blessings, which remain wholly untouched by the changes of fortune, 
are the secure possession of the wise man or Epicurean philosopher. But 
pleasures may also be found in the promotion of the commonweal, as well as 
in the care for the well-being of one’s fellow men. This being so, the “principle 
of pleasure” also controls the Epicurean social doctrines.2° Friendship, which 
is of great importance to Epicurus and the Epicureans, ought to be cultivated 
primarily on account of the tangible advantages and the distinct sense of 
security derived from it. For without friends, man, as a rule, feels rather in- 
secure and, hence, might be devoid of peace of mind.?! According to Cicero,?? 
Epicurus and his followers admitted, however, that this initial calculating at- 
titude towards friendship might very well change into a feeling of affection, 
loyalty and unselfishness.2® The fact that Epicurus and the Epicureans empha- 
sized friendship and close personal associations among men had far-reaching 
effects on the whole of Hellenistic social thinking. It replaced the old tradi- 
tional ties which bound forever the citizen to his city, the worshipper to his 
creed and the native to his land. In so doing, Epicurean philosophy also suc- 
ceeded in mitigating certain essentially asocial as well as harsh political atti- 
tudes in that it promoted a sense of tolerance, sociability, kindness, compassion, 
gratitude, mutual understanding and gentleness. 

The essentially utilitarian or pragmatic attitude of the Epicureans towards 


19 DL X, 128, and ibid., X. 132; X. 141. 

20 Frag. 523, Usener. 

21 Frags. 540 f., Usener; EE no. 23. 

22 Cicero, De Finibus I. 20. 69 ff. : 

23 See DL X. 9 ff., where we are informed that Epicurus displayed much affection to- 
wards his friends and associates. 
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friendship also becomes manifest in their basic posture as regards all social 
relations and obligations. Social (or political) relations and obligations are 
for Epicurus and the Epicureans primarily mere “artificial agreements of 
convenience,” based upon considerations of personal utility and convenience. 
The wise man we are told will refrain, as much as possible, from becoming 
entangled in such “agreements.” If he takes part in social life at all, it is only 
to the extent of protecting his most cherished concern: the right to be left 
alone. In accordance with this self-centered attitude towards social and civic 
life in general, the Epicureans insist that the true meaning, function or purpose 
of law, like that of the politically organized society or state, must be inferred 
from the selfish interests and personal aspirations of those who established the 
political community or framed the laws controlling this community. Neither 
the state nor the legal order nor the laws are really “natural” institutions. 
They have been initiated by the calculating design of man, and they are the 
product of purely selfish reflections. ‘They are designed to serve the advantages 
and conveniences which are expected of them and, in many instances, are 
actually achieved by them. Consequently, political and social life as such, like 
the law or the state, has little significance of its own. In his total moral 
self-sufficiency, the Epicurean does not stand in need of laws or of the state. 
Neither can the laws or, for that matter, the state or the legal order have any 
authority of their own. The philosophy of law, or the theory of the state, 
promulgated by Epicurus and his followers, it will be noted, is essentially an 
elaboration and application of their basic philosophic tenets which, in turn, 
were profoundly and even decisively shaped by the general political develop- 
ments during the Hellenistic era. 

Since, however, a state of civic order regulated by laws, rather than a 
state of complete anarchy, favors the promotion or guaranty of aesthetic self- 
enjoyment and peaceful self-contentment, the Epicurean will either passively 
submit to, and acquiesce in, the existing laws and established legal or political 
order, or, at least, he will not openly antagonize this order so as to incur un- 
‘pleasant and painful retaliation. Man’s subjection to the existing legal or 
political order is really an evil, although in most instances the lesser of two 
evils, the other and greater evil being a perennial “war of all against all” with 
its dire threats to man’s security and serene happiness. To the Epicureans the 
laws and, especially, the state, as well as the several complex institutions of 
civic life, are grounded in, or grow out of, a sort of compact or convenant—a 
mutual as well as intelligent agreement of convenience which men enter into 
with one another in order that they may not injure one another or be injured.?4 


24 SM no. 31 (DL X. 150). 
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In this fashion the Epicureans devised and employed the doctrine of the 
“original compact” to the extent as it furnished them with an argument to 
absolve the individual as much as possible from all social, legal or political 
responsibilities and obligations: “The laws merely exist for the sake of the wise 
men; not so much in order to restrain them from committing acts of injustice, 
but rather for the purpose of protecting them from suffering acts of in- 
justice.” 25 

The origin of the various complex social, legal and political institutions is, 
according to Epicurus and the Epicureans, merely a phase or aspect of the gen- 
eral natural process of emancipation by which the human race, through its 
ever-growing intelligence, advances from a state of utter savagery to that of a 
cooperative civilization.2® At first individuals existed solely for and by them- 
selves. Subsequently they entered, voluntarily and calculatingly, into certain 
social relations with one another for the sake of certain tangible advantages 
which as isolated and uncooperative individuals they could neither obtain nor 
successfully protect. The tangible advantages and selfish interests of the in- 
telligent or rational man are, therefore, the ultimate reason for the enactment 
of laws and for the formation of cooperative associations.27 In every particular 
instance law and state have arisen from agreements as to what constitutes the 
common advantage.?® Hence, nothing in itself may be called either absolutely 
lawful or absolutely unlawful.2® The sole standard determining the validity 
or significance of law and state—what justifies their existence—is, in the final 
analysis, the amount of pleasure or the degree of advantage they are capable 
of providing or securing, and the amount of pain they are able to prevent or 
minimize: the degree to which they abstain from interfering with man’s 
efforts to enjoy pleasure and to avoid pain. The fundamental “right” de- 
manded by the Epicureans is the selfish claim to be permitted to do as one 
pleases. This “right” does not admit of any limitations or restrictions, except 
those which arise from the essentially selfish principle not to injure another 
because of possible painful retaliation which most certainly would upset one’s 
peace of mind. In compliance with these notions Epicurus and the Epicureans 
are wholly indifferent as to the particular form of the political or legal organi- 
zation controlling the society in which they lived so long as this organization 
did not interfere with their philosophic ideal—to live in accordance with the 
tenets of his essentially hedonistic creed. They firmly believe in the acquies- 


25 Frag. 530, Usener. 

26 Hermarchus, quoted in Porphyry, De Abstinentia I. 7 ff.; Lucretius, De Rerum Natura 
V. 923 ff.; Plutarch, Adversus Coloten 11248. 

27 Stobaeus, Florilegium XLIII. 143. 

28 SM no. 31 (DL X. 150). 

28 Seneca, Epistola XLVII. 15. 
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cence in the existing political regime whatever its particular evils or shortcom- 
ings, thus avoiding any personal involvement in political struggles with its 
many exacting and disturbing aspects. 


IJ 


An adequate understanding and fair criticism of the Epicurean doctrine as 
to the nature of law, state and the many forms and institutions of politically 
organized society or of social control, must always originate with an adequate 
understanding and appreciation of Epicurus’ basic philosophy of life. Hence, 
before discussing the details of Epicurean philosophy of law, it might be ad- 
visable to outline the philosophic traditions which may, or may not, have 
influenced or shaped Epicurean Jegal and political thinking. Not a few of the 
Epicurean notions as to the origin, function and purpose of law or politically 
organized society under the rule of law have a fairly familiar ring.3° Already 
Protagoras, according to the mythological report of Plato,?+ had insisted that 
men, compelled by the never-ending struggle for survival, had through mutual 
agreements entered into cooperative associations for their mutual protection 
and preservation. The essence of all political life, therefore, must be discovered 
in the natural and, hence, reasonable impulse of man to establish social or 
political unions under the rule of law for his convenience as well as for the 
sake of his survival. Mutual protection and reciprocal deference constitute the 
first principle as well as the ultimate justification of all social or political organ- 
izations or unions.3? It is, in the final analysis, the general utility afforded to 
everyone by societal organizations which justifies these organizations and their 
manifold institutions or instruments of social control.23 This effort to ground 
social coherence upon a purely contractual basis sees the ultimate source and 


30 For the following, see also A.-H. Chroust, “The Origin and Meaning of the Social 
Compact Doctrine,” Ethics, vol. LVII, No. 1 (1946), pp. 38 ff. 

31 Plato, Protagoras 322B ff. 

32 See, for instance, Plato, Theaetetus 167C, and ibid., 172AB. 

33 Protagoras suggestions are part of the general attacks launched by the Sophists against 
the “traditional” notions which declared that the prime function of law and state is the 
maintenance and preservation of the social and economic status guo. See A.-H. Chroust, 
“The Function of Law and Justice in the Ancient World and the Middle Ages,” Journal of 
the History of Ideas, vol. VII, No. 3 (1946), pp. 298 ff. There are numerous indications 
that the several legal and political ideas or theories proposed by the Sophists were compre- 
hensive criticisms of the existing social order and social conditions sanctioned by certain 
political regimes. They aimed at far-reaching social and political (and legal) changes. In 
this the Sophists became the articulate spokesmen of an essentially individualistic or personal- 
ist interpretation of the origin, nature, function and purpose of law and state. See, for 
instance, Plato, Protagoras 337A (Hippias), and ibid., 320A ff. (Protagoras); Theaetetus 
167C and ibid., 172A ff. (Protagoras); Republic 338C, and ibid., 343C, 344A, etc. 
(Thrasymachus) ; Gorgias 471A ff. (Polus); ibid., 483A ff., and ibid., 491D (Callicles) ; 
Aristotle, Politics 1253 b 20, and ibid., 1280 b 11 (Lycophron); Rhetorie 1373 b 18 (Al- 
cidamas); Sextus Empiricus, Adversus Mathematicos IX. 51 ff. (Critias); DL II. 16 
(Archelaus) ; etc. 
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sole foundation of law and state in the individual and in his many and 
diversified interests and aspirations, rather than in some “transpersonalist” 
notion. Law and state, and for that matter, any and all legal or political insti- 
tutions, can only be justified as convenient and effective instruments for the 
satisfaction, promotion and securing of the interests of individual man. As 
regards their origin, law and state are mainly the product of man’s intelligent 
and purposive calculation bolstered by logical design.34 Accordingly, the 
function as well as the role of law and state is restricted to safeguarding in- 
dividual interests, expectations and aspirations. Human life in its complete 
isolation, and lived outside any social, political or legal structure, in itself is by 
no means imperfect or defective.25 For, according to Protagoras, man living 
outside a legally or politically structured society—man living in a “state of 
nature” and, hence, “according to nature”—does not lack cultural goods or 
a measure of civilization.26 He is merely devoid of effective means to secure 
these cultural goods and, correspondingly, incapable of adequately protecting 
the personal interests he might have in these goods, But while men’s entering 
into associations with one another on the basis of a compact is, in the final 
analysis, dictated by natural distress, the successful maintenance and preserva- 
tion of these associations and, hence, the continued effective guarantee of a 
secure assertion of man’s selfish interests require certain “social” or “political” 
virtues of the altruistic type, namely, a “sense of justice” and a modicum of 
restraint, that is, a form of altruism which, however, is really altruism for 
egoism’s sake.37 

Agreeing with Protagoras,?8 Democritus,39 who despite Epicurus’ vehe- 
ment denials, had a great and lasting influence on the latter, maintains that 
“the laws do not object to anyone living in accordance with his natural inclina- 
tions or fancies just as long as in doing so he does not injure another. Because 
selfish greed and envy are the source of all civil discord.”4° In other words, 


34 Perhaps the most telling formulation of this subjectivist attitude which constitutes the 
core of the majority of Sophistic teachings concerning law and state is the famous dictum of 
Protagoras that “individual man is the measure of all things... .” See DL IX. 51; Plato, 
Theaetetus 152A. 

35 Aristotle, on the other hand, insists that man outside a definite and controlling social 
structure is more dangerous and more evil than a wild beast. Aristotle, Polities 1253 a 4. 
See also Homer, Iliad IX. 63: “. . . he that foments civil discord is a clanless hearthless 
outlaw.” i 

36 See Plato, Protagoras 322B ff. 

37 See also Anonymous Iamblichi VII. 9. The unknown author of this work seems to have 
been influenced by Protagoras. The importance of certain “social virtues” for the maintenance 
of law and state as well as for the more effective promotion of selfish interests was fully 
recognized by some Sophists, such as, for instance, Antiphon. 

88 It has been suggested that Democritus was well acquainted with Protagoras Antologia. 

89 According to DL X. 20, Epicurus for a while considered himself a loyal Democritean, 
although in later years he denied this. . 

40 Frag. B 245 (Diels-Kranz). See also frags. B 252 and B 255 (Diels-Kranz). 
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like Protagoras before him, Democritus does not acknowledge some specific 
“transpersonalist” or social ends and interest of society'as a whole over and 
against the particular or personal interests and ends of the individual. Law 
and the state merely guarantee a more dignified and more secure realization 
of these individual interests or ends without, however, creating new social 
interests. Accordingly, the legal order, the law or the state merely offers the 
individual in his self-centered pursuit of happiness additional advantages and 
opportunities, This being so, the legal order always remains subservient to 
individual man.*! Proceeding from this particular “theory of human civiliza- 
tion,”42 Democritus also argues that all of civilization and every form of 
society ordered and controlled by self-imposed rules or mutual agreements is 
above all the result of an urgent human need. It is, in the final analysis, the 
product of man’s intelligent and calculating seeking after what is useful or 
beneficial to him.*3 The notion of “civil concord and harmony” or homonoia 
is to Democritus that essentially “pragmatic force” or insight which teaches 
man that a harmonious and cooperative behavior more than anything else 
guarantees, as well as safeguards, the greatest possible satisfaction of his in- 
dividual quest for happiness and for the things that are useful to him.‘ 
Hence, law—the man-made laws—and the complex legal, social and political 
institutions which are part of a progressive civilization, are but the product of 
man’s selfish interests or aspirations, resulting, as it were, from rational calcula- 
tion and intelligent design. Men, we are told, mutually agree upon certain 
legal, social or political institutions, in other words, establish law and order 
merely as an expedient instrumentality for defining, delimiting, asserting and 
securing their individual interests—for promoting their selfish pursuit of hap- 
piness. 

The close proximity of Democritus’ legal and political views and Epicurus’ 
or the Epicurean notions as regards the ultimate meaning of law and state 
deserves additional comments, Democritus’ insistence that “the generous and 
contented man in his overall deportment always displays deference to the exist- 


41 Because the legal order always remains subservient to man, the Sophists, including 
Protagoras, considered the individual as being eminently free, even if he should live in a 
politically or legally organized society. 

42 Democritus’ “theory of human civilization,” which cannot be discussed here in greater 
detail, had a decisive influence on Epicurus and the Epicureans, Lucretius and Posidonius. 
Posidonius, in turn, influenced such ancient authors as Seneca, some of the Neo-Platonists 
and some of the Greek Patristic authors. 

43 See, for instance, Xenophon, Economicus XIX. 17 ff. 

#4 “Civil concord and harmony” or homonoia is not perchance a moral force calling upon 
men to unite in well-ordered societies, but rather the expression of that intelligent and prac- 
tical attitude which counsels men against abandoning social life and thereby losing the 
benefits and protection which can be derived from collectivist organizations. In this sense 
homonoia also signifies a kind of “tacit consent” among men to cooperate with one another 
in the selfish pursuit of their individual (and selfish) happiness. 
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ing laws,”45 was adopted by the Epicureans. Both Democritus and Epicurus 
maintain that the observance of existing laws may become the source of much 
contentment. And like Democritus, Epicurus states that the ever-present fear 
of retaliation or punishment is primarily the result of some wrongdoing.4® In 
full accord with Democritus,*7 Epicurus insists not only on the “naturalness” of 
the legal order, which Democritus calls the greatest benefactor of mankind,*8 
but like Democritus,#® he also recommends obedience to the existing laws and 
to established legal authority, that is, an obedience which is not exclusively 
prompted by fear of retaliation or sanction.5° Epicurus shares with Democ- 
ritus>! the notion that under all circumstances one should abstain from evil- 
doing, and that life in a well-ordered society under the rule of law is, upon 
closer scrutiny, the greatest bliss. With Democritus®? as well as with Epicurus, 
the ultimate purpose’ of law is to prevent men from injuring one another or 
being injured. Only the wise man, according to Democritus53 and Epicurus, 
that is, the philosopher who understands the true function of law, does not 
stand in need of laws in order to do the right thing. 

Perhaps the most significant and most telling early formulation of the 
basic Sophistic notion of what constitutes the essential nature and function of , 
law is probably contained in Aristotle’s account of Lycophron’s insistence that 
“the law is merely a convention or agreement of convenience (syntheke)—a 
mutual assurance (eggyetes) of what is right and just... . But law as such has 
not the power to make citizens good and just.”54 In his essentially analytic 
approach to law, Lycophron emphasizes the fact that law denotes something 
which ought to be observed because it has been agreed upon. In this interpre- 
tation he seems to insist on the formalistic, that is, compelling nature of a 
covenant whenever the latter is applied to concrete action. Accordingly, law 
or the legal order is something which sees to it that the terms of the original 
covenant are observed as regards certain “rights.” We might perhaps rephrase 
Lycophron’s definition of law by calling it a “reciprocal assurance or guarantee 
of certain ‘rights’ which have been agreed upon by a kind of covenant.’’55 


45 Frag. B 174 (Diels-Kranz). 

46 Ibid, 

47 Frag. A 166 (Diels-Kranz). 

48 Frag. B 248 (Diels-Kranz). 

49 Frag. B 47 (Diels-Kranz). 

50 Democritus suggests that one should observe the laws from a “sense of duty.” Epicurus 
maintains that one should obey them on account of their practical usefulness and, incidentally, 
because their disregard might become the source of some unpleasant consequences. 

51 Frag. B 252 (Diels-Kranz). 

52 Frag, B 345 (Diels-Kranz). 

53 Frag. B 181 (Diels-Kranz). 

54 Aristotle, Politics 1280 b 11. 

55 This reconstruction of Lycophron’s definition of law might find some support in 
Aristotle, Nicomachean Ethics 1134 b 35, where Aristotle, perhaps under the influence of 


ANTON-HERMANN CHROUST 47 


Hence, the law is merely an instrument of politically organized society which 
secures certain interests or “rights.” Lycophron also seems to imply that the 
true role of the law consists in balancing, through the principle of reciprocity, 
conflicting rights, interests or duties enjoyed by, or imposed upon, different 
individuals, To every right of one person corresponds a correlative duty of 
another person. Hence, according to Lycophron, the law (nomos) is deter- 
mined, and is justified, by the fact that the personal interests of the several 
individuals are frequently in conflict. This conflict, together with the desire of 
balancing and securing certain personal interests for the sake of everyone’s 
convenience, is the ultimate justification of the law (and of the state).5¢ 
Lycophron’s conception of law, then, rests upon the notion (or fiction) of a 
mutual agreement of convenience and expediency, namely, not to injure 
another or to be injured by the other, rather than, perhaps, on the notion of 
an ethical or social solidarity. This being so, the kind of law Lycophron has 
in mind cannot really induce men to become morally good and just. 

Not without some influence upon Epicurean legal thinking were probably 
also the social teachings of those Sophists who, like Thrasymachus of 
Chalcedon, insisted that law is nothing more than the formalized interest of 
the stronger5?7—that those in power, by such cleverly devised means as laws 
and political institutions, compel everyone else to do whatever is to the ruler’s 
personal advantage.5® Callicles (or Charicles)59 likewise must have found 








Lycophron, maintains that “the things which are just by virtue of an agreement ... are 
like measures or standards.” See also ibid., 1133 a 29: “. .. money {nomisma), by virtue 
of an agreement, has come to be a sort of means of exchange representing a demand... .” 

56 To certain Sophists the fullest unfolding of the individual, and the most complete 
realization of the individual’s personal interests, needs, aspirations and expectations, remains 
the dominant concern of every legal or political order. The promotion of the individual 
and that of his selfish interests, therefore, justifies the existence of any institution. Every 
legal or political system, however, also signifies the sum total of all these individual interests. 
This sum total of interests, in turn, depends on the possibility of harmonizing and balancing 
the manifold, diversified and often conflicting personal interests for the sake of a peaceful 
and prosperous coexistence. At the same time it also presupposes the essential equality of 
all individuals. It is the equality enjoyed by everyone before the establishment of a legal 
order which demands equality (and equal rights and duties) of everyone under the rule of 
law. But this postulate of human equality — the equality of men in their efforts to realize 
their aspirations in the direction of unhampered free self-assertion — can effectively and 
intelligently be achieved only under the protective shield of common laws which, with 
certain Sophists, are nothing more than a universal and equal “surety of one another of cer- 
tain rights.” This “surety” or assurance, it will be noted, guarantees everyone his own. 

57 Plato, Republic 338B. 

58 Thrasymachus admits, however, that ordinary men are unable to defend themselves 
against acts of injustice and, at the same time, find themselves incapable of inflicting retalia- 
tory acts of injustice upon others. Hence, “. . . they think they had better agree among 
themselves to have... justice . . . [which] is a compromise between the best of all — which 
is to commit acts of injustice and not be punished — and the worst of all — which is to 
suffer acts of injustice without being able to retaliate [by committing acts of injustice]. And 
justice is tolerated, not as a good, but rather as a lesser evil... .” Plato, Republic 359A ff. 

59 Callicles is of the opinion that the laws were invented by the great mass of the weak 
and essentially insignificant people to serve as a bulwark or retaliatory threat against the 
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many sympathetic listeners among the Epicureans when he maintained that 
“luxury ... and licence, if they are supported by means, are virtue and hap- 
piness—all the rest [namely, restraining laws, moral precepts and the respect 
for the rights of others] are mere agreements contrary to human nature. . . .”60 
Only the stupid fellow submits to laws, because in doing so, he merely serves 
the interests and ambitions of others.61 The strong and intelligent man is not 
impressed by human laws or human conventions. The truly free man, who is 
also the truly wise man, refuses to acknowledge the existence of a rule above 
himself. Hence, he will not curb his personal desires and aspirations.6? In the 
light of such notions, any agreement among men mutually to desist from 
injuring one another for the sake of social harmony and peace is simply 
“contrary to nature” in that it would curtail the “natural right” of the stronger 
to dominate the weaker or, as Epicurus puts it, would interfere with the right 
of the wise man to do as he pleases. According to Thrasymachus and Callicles, 
law and state are part of a stuggle against the admirable “superman.”63 
They are a conspiracy of the many weak against the few strong. In their 
polemics against existing conditions, Thrasymachus and Callicles, at least by 
implication, endow law and politically organized society under the rule of law 
with a definite meaning: they are means by which men secure one another 
certain rights and interests, as well as restrain those who in complete disregard 
of the rights and interests of others seriously threaten social harmony and 
peace. Even such advocates of the “superman attitude towards law” as 
Thrasymachus and Callicles, although not without some misgivings, acknowl- 
edge the need for law which, after all, constitutes the sole effective means 
affording general protection to everyone or, at least, to the weak and defense- 
less. Although the law and the legal order are but a naive fiction created by 
the weak and stupid people for the protection of their petty interests, both 
Thrasymachus and Callicles concede that, in the long run, one could not 
successfully survive or escape permanently some dire reprisals unless one 
submits to the existing laws or to some legal order backed and enforced by 
politically organized society. Faced with the prospect of being exterminated 
overbearing attitude of the few strong people. Plato, Gorgias 483B ff. More recently 
Friedrich W. Nietzsche advanced similar notions. 

60 Plato, Gorgias 492D. See also Plato, Republic 348A ff. 

81 Plato, Republic 343C. According to the laws, it might be “wrong” to commit an act of 
injustice; according to ‘natural law,” as envisioned by certain Sophists, it would be a shame- 
ful thing to let someone else control one’s conduct. See, for instance, Plato, Gorgias 483A f., 
and ibid., 484A ff.; 488C ff.; 491E ff. 

82 Polus, by quoting certain historical events, attempts to disprove the assertion that sub- 
mission to the existing laws promotes happiness and contentment. Plato, Gorgias 471B ff. 
According to Polus, only shrewdness paired with complete disregard of the laws promises 
worldly success, Plato, Republic 344A, and ibid., 360G. 


63 Plato, Gorgias 483C., and ibid., 484A, 488C ff.; Plato, Republic 359A ff. 
64 Plato, Republic 343C, and ibid., 338E, 359A ff.; Plato, Gorgias 484C, and ibid., 491D. 
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sooner or later by the supporters of law and order, even those who consider 
themselves superior to the lowly law-abiding masses will regard acquiescence to 
the laws the lesser of two evils. For this submission will at least protect them 
from ultimate annihilation.65 

The Early Hedonists or Cyrenaics, that is, Aristippus and his followers, 
who had an extensive influence on Epicurus and the Epicurean School, 
preached a philosophy of unrestrained pursuit of sensual pleasure which can be 
achieved only in the satisfaction of man’s desires. Happiness, therefore, is a 
frame of mind which results from satisfied desire, and it matters not what con- 
stitutes the particular object of this desire and its gratification. Virtue is the 
understanding of how one might attain to this happiness, and of how to enjoy 
pleasure as much and as intensely as possible: it is the capacity for unrestrained 
enjoyment.66 The Hedonists also maintained that the laws or the state ulti- 
mately are mere instruments devised by clever scoundrels and, as such, binding - 
only upon the unenlightened masses.67 The educated or philosophic man, 
who does not trouble himself about laws or conventions,®® enjoys without 
restraint all things that come into his possession. Hence, the Hedonists re- 
garded all laws and all legal institutions a distinct liability, an objectionable 
limitation of man’s “natural right” to unlimited and unrestrained enjoyment.6® 
This “natural right” is to be exercised without regard to laws, conventions 
and social institutions.7° The Cynics, like the Epicureans, gladly accepted the 
refinements of life which Greek or Mediterranean civilization had brought 
about, and which Greek and later Roman law effectively protected. They 
found it convenient to enjoy, and to abuse, without restraint the fruits gathered 

65 Tt is not impossible that Thrasyllus or Callicles’ “superman” subsequently became the 
Epicurean “wise man” or philosopher who is truly “above the law.” 

66 See Cicero, De Officiis III. 116. 

67 Theodorus, who was surnamed the “Atheist,” insisted that the wise man would steal 
and commit adultery or sacrilege if the circumstances should permit him to do so. For these 
acts, according to Theodorus, are not “unlawful” or “immoral” in themselves, but are merely 
forbidden by a silly convention. See DL II. 99. 

88 Theodorus, for instance, was firmly opposed to the religious tradition of his time. DL 
II. 97. He denied not only the existence of the traditional Greek gods, but also the existence 
of a supreme deity, Cicero, De Natura Deorum I. 12. 

68 DL IT. 93. 

70 In certain respects the teachings of the Hedonists or Cyrenaics and those of the Early 
Cynics have much in common. The early Cynics entertained a wholly negative attitude to- 
wards all traditional political, social, ethical, legal and cultural ideas or institutions. In 
their effort to reduce man’s want to what is absolutely necessary for survival, and in their 
insistence that all attempts to rise above this “existential minimum” was something vain and 
even pernicious in that it enslaved man, the Cynics strove for the realization of an “ideal 
state of nature.” DL VI. 11; Athenaeus, Deipnosophistae IV. 159C. Hence, they preached 
that the wise man must adjust himself to what nature demands, and that he must despise or 
reject whatever is the result of human institutions, opinions or convention. DL VI. 24; 
Aristotle, Politics 1284 a 15; Athenaeus, of. cit., V. 220. For the same reason they openly 
scoffed at the arts and sciences (DL VI. 103), and they were contemptuous of the institu- 


tion of marriage and that of family. DL VI. 72. They had no attachment to their native 
country (DL VI. 63), nor did they respect religion or religious tradition. DL VI. 8. 
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and preserved by the labors of those whom they at heart despised and ridiculed. 
But no feeling of gratitude or sense of duty bound them to society.7! The base 
egoism of their philosophy, which counselled purely sensuous enjoyment of the 
achievements of others, ultimately resulted in a complete denial of any sense of 
social, legal or political responsibility. Sacrifice for others, dedication to the 
common good, active and constructive participation in public affairs were 
simply looked upon as utter foolishness unbecoming to the wise and virtuous 
man. The practical philosophy of the Hedonists was in fact one of “parasites 
who feasted at the full table of Greek beauty. But it was far removed from the 
ideal meaning of that beauty as was the philosophy of the beggars who lay 
at its threshold.”?? In the final reckoning, however, the Hedonists themselves 
had to admit that if happiness consists in the satisfaction of sensuous desires, 
and if this satisfaction constitutes the supreme meaning as well as ultimate 
“ purpose of life, life itself is without real meaning. Hence, life ought to be 
rejected as something hopelessly devoid of worth or meaning. For even the 
most fanatic Hedonist could not possibly deny that enjoyment without pain, or 
happiness without sorrow, remains something forever unattainable.”® He who 
succeeds in achieving merely a state devoid of pain, sorrow or physical dis- 
comfort, is already to be considered a happy man.74 Since, in the ultimate 
outcome, pain, sorrow and discomfort—the discomfort of unsatisfied desires— 
always preponderate, Hegesias, the Hedonist, actually suggested that it might 
be better not to live at all, and, hence, end life as soon as possible."5 Abject 
pessimism is the ultimate and most devastating consequence of the heedless 
hedonism preached by the Hedonists, a hedonism which in Hegesias con- 
clusively refutes itself. 

As far as we can still ascertain, these were, or probably were, some of the 
traditional ideas and notions that influenced and shaped certain aspects of 
Epicurus’ views on the origin, function and purpose of law and state. Only 
in the waning days of the once great and glorious Hellenic tradition did the 
Epicureans, together with their more effeminate Roman disciples, gain philo- 
sophic respectability and influence. Since in a somewhat decadent manner 
they were more “delicate” in their general philosophic outlook than their more 
robust intellectual ancestors, the essential message conveyed by Epicurean legal 


71 DL IT. 66. 

72 W. Windelband, Lehrbuch der Geschichte der Philosophie (12th edit. Tübingen, 1928), 
p. 71. 

73 DL IT. 9. 

74 DL II. 94-96. 

75 Hegesias had the surname of “he who counsels death.” DL II. 86; Cicero, Tusculanae 
Disputationes 1. 34. 83. The utterly pessimistic tenor of his teachings drove many people to 
suicide, a fact which prompted the Egyptian authorities (Ptolemy Lagus) to put an end to 
his public lectures. Valerius Maximus VIII. 9. 3; Cicero, loc. cit. supra. 
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and political philosophy became more aesthetic and, at the same time, more 
decadent. Apparently, in the course of time the affirmative zest for living and 
the spirit of sensible enjoyment had been lost. In the place of the rabble- 
rousing vigor of the Sophists or in that of Plato’s lofty though Utopian idealism, 
we now find among the Epicureans the gentle and self-complacent rustle of 
smiling witticism—refined, intellectual and infinitely blasé. 


III 


In his attempt to devise a comprehensive philosophic system based solely 
upon reason, Epicurus also dealt with problems concerning the nature and 
function of law and state?’—problems which since the days of the Sophists 
had become an integral part of Greek speculation, Although the legal and 
political doctrines of Epicurus and the Epicureans, which at times were 
violently championed, frequently assume airs of great importance and startling 
novelty, they were in fact the result of old ideas rearranged and used eclecti- 
cally. Epicurean legal and political views, it must be conceded, are on the 
whole devoid of true originality and, hence, cannot arouse our interest for their 
own sake. In many respects they are merely restatements or reformulations of 
views already advanced by Protagoras, Democritus and others. Moreover, they 
are meant to establish and complete a universal philosophy of life intended to 
furnish a sort of “wise man’s guide” to a happy and serene, though altogether 
selfish, way of life. 

Epicurus theories of the nature and function of law and state’? are dis- 
cussed in some detail in his Sovereign Maxims (kyriai doxai).78 Already the 


76 See A. Haas, Uber den Einfluss der Epikureischen Staats- und Rechtsphilosophie auf 
die Philosophie des 16 und 17. Jahrhunderts (Berlin, 1896); R. Philippson, “Die Rechts- 
philosophie der Epikureer,” Archiv für Geschichte der Philosophie, vol. 22 (1910), pp. 289- 
377, and ibid., pp. 433-466; A. Falchi, ZI Pensiero Juridico d’Epicuro (Sassari, 1902); A.-H. 
Chroust, “The Philosophy of Law of the Epicureans,” The Thomist, vol. XVI, No. 1 (1953), 
pp. 82-117, and ibid., No. 2, pp. 217-267, 

™ With the exception of the Cynics, Cyrenaics, Epicureans, and some Sophists, the major- 
ity of Greek philosophers considered legal and political issues predominantly moral problems. 
See, for instance, the whole tenor of Plato’s Republic, Laws, Statesman, etc. Aristotle con- 
sidered “politics” essentially an ethical problem. See, for instance, Aristotle, Politics 1252 
al f., and ibid., 1276 b 21 ff., 1278 b 1 ff.; Aristotle, Nicomachean Ethics 1094 b 8, and 
ibid., 1130 b 28, 1181 b 14. 

78 The Sovereign Maxims (kyriai doxai, hereinafter cited as SM) can be found in DL 
X. 139-154. Like Epicurus Exhortation, they are a collection of rather loosely connected 
dicta credited to Epicurus. They contain, or are presumed to contain, the most authoritative 
(kyriai) statements made by Epicurus. It is reasonable to surmise that this “Epicurean 
catechism” of basic philosophic truth is in fact a somewhat eclectic compilation which did 
not originate with Epicurus himself, but rather with some of his immediate disciples. It is per- 
missible to assume that the Sovereign Maxims represent genuine Epicurean tradition. For 
otherwise the great authority which they enjoyed could not be explained. Since in many in- 
stances the Sovereign Maxims are dicta torn from their original context, they must always be 
used with utmost caution, however. 
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Sophists, when debating the nature of law, had admitted that law (to dikaion) 
constitutes the foundation of every politically organized society. Their main 
argument, therefore, centered on the issue of whether or not the existing law 
or laws were “by nature” or “according to nature” (physez), or merely man- 
made institutions (these). In essence, this distinction restates the age-old 
controversy over whether something is true or good or beautiful “according to 
objective truth” (kai? aletheian) or merely “according to convention” (kata 
nomon or these). It does not, as is sometimes assumed, primarily concern 
itself with the formal validity of the law. Only by (deliberately?) confounding 
the notion of the formal validity with the problem of whether law is “by 
nature” (physei dikaion) or “by convention” (nomo dikaion) could certain 
Sophists as well as the Cynics and Cyrenaics justify their advocacy and praise 
of complete lawlessness or total anarchy.79 

For some unexplainable reason Epicurus has been charged with having 
denied the validity of the notion that something is “just and right by nature” 
(physei dikaion).8° This position is utterly untenable in view of Sovereign 
Maxims no. 31 (DL X. 150), where Epicurus states in unmistakable terms 
that “the ‘law of nature’ (physeos dikaion) is declaratory of8! what is useful 
to man as well as conducive to not injuring one another or to being injured.” 
In short, the basic principle of usefulness and expediency constitutes the final 
and, hence, the “natural” principle of law and state. This being so, Epicurus 
not only acknowledges a sort of “law of nature” or “natural law”—a tes 
physeos dikaion8*—-but also accepts the “natural origin” of law and state.83 
We might even go so far as to define Epicurus’ concept of the physeos dikaion 
as the “idea of law, right, justice, and the state” or, as the Germans would 
put it, as die Rechisidee. Hence, one may translate Sovereign Maxims no. 31 
T z9 Socrates, according to Plato’s report, refused to disavow the validity of Athenian laws 
which condemned him, the most righteous man, to death and, hence, could not have been 
physei dikaion. See Plato, Crito, 48A, and ibid., 50A ff., 51A, 54G. 

80 Seneca, Epistola LXXXVII. 15, for instance, maintains that he “disagrees with Epi- 
curus on the point where the latter insist that nothing is just by nature — nihil iustum esse 
natura.” It is possible that Seneca had in mind SM 33 (DL X. 150): “Nothing is by itself 
justice . . . .” Aristippus, we know, insists that “there is no law according to nature.” See 
DL II. 93. 

81 The Greek term symbolon may be translated as “a sign by which one knows or infers a 


thing.” It means not only “symbol,” but also “symptom” or “evidence.” In its plural form 
this term is also used in the sense of “treaty,” “agreement” or “covenant” (see, for instance, 
Aristotle, Politics 1280 a 35 ff.). Hence, it is safe to assume that in SM no. 31 (DL X. 150) 
it signifies “declaratory of.” See Aristotle, De Interpretatione 16 a 4: “Spoken words are 
symbola (that is declaratory) of mental experience.” Ibid., 23 a 32. See also infra, 

82 In SM no. 15 (DL X, 144), Epicurus refers to “natural riches.” Ibid., no. 7 (DL X. 
141), he defines steadfastness as a “natural good.” R. Philippson, of. cit. supra, note 76, pp. 
291 ff., and E. Bignone, Epicuro (Studia Philologica, vol. IV, Bari, 1920), p. 66, note 1, 
hold that Epicurus advocated a “natural law”; C. Bailey, Epicurus (Oxford, 1926), on the 
other hand, denies this. 

83 In this Epicurus does not follow the tradition established by the Sophists, Cynics or 
Cyrenaics who reduced the origin or all laws exclusively to human enactment or thesei. 
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(DL X. 150) as follows: “The idea of law, right, justice and the state [or, 
the legal order] is declaratory of what is profitable to man in terms of restrain- 
ing men from injuring one another and of preserving them from being in- 
jured.” The basic “natural law principle” of Epicurus, provided one should 
credit the latter with such a principle, would be the following: Do not injure 
one another (so as not to be injured by one another). 

The ultimate content of the Epicurean “law of nature” (physeos dikaion) 
consists in whatever is useful to man (to sympheron), in other words, in what- 
ever is expedient in preventing men from injuring one another or from being 
injured. This notion of usefulness or expediency (chreia) is the mother of all 
laws.8* In this manner Epicurus attempts to ground law in the selfish nature 
of man as well as in man’s self-centered needs, desires and interests, as well as 
in the satisfaction of these needs, desires and interests, In other words, “natural 
law” and “naturally just” are whatever a selfish and calculating reason declares 
as being useful to man—as being in complete agreement with man’s natural 
craving for things useful to him or expedient as means to satisfy this craving. 
Consequently, whatever is to one’s advantage or is useful to oneself constitutes 
that simple and, for Epicurus, self-evident principle which explains and justifies 
the complex and composite structures of actual legal, social and political life. 
The simplistic concept of selfish advantage and selfish usefulness is the founda- 
tion of law and state, and as such underlies all these structures which have for 
their sole purpose the prevention of man’s injuring one another or of being 
injured.85 

This “not to injure another or be injured” should in turn make it quite 
obvious that law and right in their application as well as in their ultimate 
meaning are based upon the principle of reciprocity; and that law and right 
can exist and function only within an established and recognized “society.”8® 
In accordance with this notion, justice (dikaiosyne), as contrasted with law 
and right (dikaion), is really a sort of “mental construct,” something which 
Epicurus himself apparently acknowledges’? when he states that, since all 
justice is but relative,88 there is not, and never could have been, such a thing 
as an absolute justice.8® To Epicurus, it must be borne in mind, justice, like 


84 Frag. 319, Usener. 

85 SM no. 31 (DL X. 150). It shall be shown presently that Epicurus did not limit the 
function of the state or the legal order merely to the safeguarding of existing laws and 
“agreements.” 

86 See here also Aristotle, Nicomachean Ethics 1129 b 25: “This form of justice ... is 
... Virtue, not absolutely, but in relation to our fellow men.” Ibid., 1130 a 4. 

87 SM no. 33 (DL X. 150). 

88 According to Epicurus, no pleasure as such is in itself good, but merely good in rela- 
tion to its aftereffects. See DL X. 128, and ibid., X. 129. See also DL X. 40, and ibid., X. 
68-73. 

89 SM no. 33 (DL X. 150). This passage has frequently been cited in order to demon- 
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all other virtues, is something “relational (symbebekos)”—something relative 
or relating to man’s actions or conduct. Justice, although it is most certainly 
a “natural good,” cannot be realized except in actual social relations. Hence, it 
has no existence in and for itself. It is merely a function or, perhaps better, an 
operational and relational concept—the practical application of man’s natural 
craving for things useful to him, or expedient in his constant efforts to satisfy 
this craving, to a concrete situation and with a view to this concrete situation 
as well as with a view to the particular objects of this craving. Accordingly, 
justice is, in fact, relative in a twofold sense: in one sense it is relative because it 
is not, as for instance it is with Plato, a “quality” of man®° or something that 
exists for and by itself, but something connected with actual human relation- 
ships;91 and in another sense it is relative because it is always dependent on 
time, place and circumstances.®2 In other words, while the principle of use- 
fulness and expediency is the ultimate or “natural” principle underlying law 
and right, justice, as the practice and application of this principle, is relative 
in that it is concerned with actual human relationships and, hence, must always 
take into consideration certain empirical variables such as time, place and 
particular circumstances.?3 This fact is also brought out by Polystratus, a 
faithful disciple of Epicurus,94 who demonstrates that relativity in the practical 
application of certain basic legal principles by no means disproves the 
“natural” or general usefulness and validity of these basic legal principles.95 
Epicurus also insists that law and right (dikaion) have two distinct features 


strate that Epicurus did not acknowledge a “natural law.” To Epicurus, it must be borne in 
mind, justice, like all other virtues, is something “relational (synbebekos),” something rela- 
tive to man’s actions or conduct. See DL X. 40, and ibid., X. 68-73. Justice, although it is 
a “natural good,” cannot be realized except in actual social relations. Hence, it has no 
existence in and for itself. 

20 This statement might contain a direct attack upon Plato who insisted that “justice is 
the excellence of the soul.” Plato, Republic 353D. 

82 What Epicurus proposes here is a kind of analytical jurisprudence which, among other 
matters, operates with fundamental jural relations by elaborating a scheme or system of “jural 
opposites” and “jural correlatives.” See W. Hohfeld, Some Fundamental Legal Conceptions 
as Applied to Judicial Reasoning (1913), passim. 

22 SM no. 33 (DL X. 150). See also SM 36 (DL X. 151): “... in its application to 
particular cases in various localities and various conditions, [law and justice] vary under 
different circumstances.” 

83 SM no. 36 (DL X. 151). See also SM no. 33 (DL X. 150). 

84 In his Concerning Unwarranted Disdain. This pamphlet carries the subtitle of Con- 
cerning the Unwarranted Disdain of Popular Opinion. This subtitle is probably a later 
addition. See R. Philippson, “Polystratus’ Schrift über die Grundiose Verachtung der 
Volksmeinung,” Neue Jahrbücher für das Klassische Altertum, vol. 23 (1909), pp. 487-509. 
See also infra, this paper. 

95 Polycrates (see note 94, supra), in particular, objects to the Cynic contempt for the 
traditional or popular notions of right and wrong, good and evil. The Cynics, it will be 
noted, maintain that these notions or concepts are wholly artificial and arbitrary and, hence, 
completely meaningless as well as utterly worthless. The Cynics clinched their argument by 
pointing out that animals do not have a notion of right and wrong. See also infra, this 
paper. 
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which further illustrate the fact that justice varies with time, place and cir- 
cumstance, namely, certain common (koina) or general elements and certain 
particular (idia) aspects.®8 That element of the law which is common to all 
men is always and everywhere one and the same. It is the broader “principle” 
of usefulness in general. As such it is not exclusively determined by the prin- 
ciple of usefulness fo every single individual within a given society: “That 
which in a most general way proves itself useful or expedient within a given 
society, fulfills all the requirements of a law (dikaion), irrespective of the fact 
of whether or not it is the same for everyone.”97 Conversely, that which is to 
the advantage of the individual as such is not necessarily always to the common 
advantage of society as a whole. The advantage of the individual or that of an 
individual situation is taken into account by the particular element (idion) of 
the law.98 The particular aspects or applications of law and right (idia 
dikaia) are, in a certain sense, also the historically and locally developed and 
accrued body of legal precepts, rules or norms, which are only locally recog- 
nized and enforced. They are conditioned and determined by the particular 
“legal genius” of a particular people, a “legal genius” which, in turn, is 
decisively determined by time, place and special circumstances.99 In this 
sense, justice, being based on the particular aspects and applications of law and 
right, is always a relative term.1°° The fact that two nations or cities may 
have two different bodies of laws and rights and, hence, two different forms of 
justice, does not preclude, however, their sharing in certain common (koina) 
laws and rights, 

From all this it would follow that justice develops and exists only within 
a particular society which has been conditioned by time, place and special 
circumstances, and which is committed to some kind of “organization” (which 
in itself is conditioned by certain particular or unique factors). According to 
Epicurus, “society” is not a natural institution but rather an artifact, that is, 
something which has been brought about by men as a result of reflection and 
calculation, and for the sake of the general advantages which can generally be 
derived from societal existence. As a matter of fact, Epicurus has been roundly 


98 SM no. 36 (DL X. 151). Aristotle likewise distinguishes between a “common” 
(koinos) or “natural” part of justice, and “laws that are passed for particular cases (idios).” 
See Nicomachean Ethics 1134 b 18 ff., and ibid., 1134 b 24 ff.; Aristotle, Rhetoric 1373 
b 6 ff. 

97 SM no. 37 (DL X. 152). 

98 Justice, according to Epicurus, also signifies man’s personal relationship to “common 
laws and rights” (koina dikaia) as well as to “particular laws and rights” (idia dikaia), that 
is, to generally valid and binding laws as well as to particular (historically or locally rela- 
tive) laws. This being so, there cannot exist such a thing as an absolute and universal justice 
common to all men. 

99 SM no. 37 (DL X. 152). 

100 SM no. 33 (DL X. 150). 
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condemned not only for having denied every form of natural associations 
among men, but also for having rejected the notion that man is possessed of a 
natural social instinct.1°1 In view of the surviving evidence, it cannot be fully 
ascertained whether or not Epicurus actually repudiated any and all natural 
social instincts among men.!0? In any event, Hermarchus, an orthodox disciple 
of Epicurus who might be trusted as having handed down to us genuine 
Epicurean teachings, speaks of certain natural relations and relationships which 
can be found among all men on account of their being essentially alike both 
physically and mentally.1°3 Hence, if we disregard certain secondary and not 
always reliable sources,10% we may surmise with a reasonable degree of 
certainty that Epicurus, after all, believed in a “common nature of man” as 
well as in a “natural community of men” (physei koinonia), just as he had 
maintained that there exists something that was “right and just by nature” 

(physei dikaion) 15 

The relative nature of justice is further emphasized by Epicurus’ insistence 
that justice is ‘‘a kind of covenant or mutual agreement (syntheke) neither to 
injure another nor to be injured.”106 From this it would follow that not law 
and right as such (dikaion), but merely justice, that is, the practice and ap- 
plication of “legal principles,” rests upon a “kind of agreement.” Justice 

(dikaiosyne), then, according to Epicurus, is the practical attitude of in- 
dividuals towards an existing legal order or towards the laws, that is, towards 
whatever has been agreed upon as being useful and expedient in the mutual 
relations among men (and, especially, in the preservation of the “survival 
policy” of not injuring one another or being injured) and, hence, may be 
referred to as the authoritative legal order, This authoritatively established 
positive legal order is historically developed and locally conditioned. It is but 
the application or realization of the universal (“natural”) principle of useful- 
ness and expediency. In its further development and in its concrete applica- 

101 See, for instance, Epictetus, Dissertationes II. 20. 2: “For what does he [seil., Epicurus] 
say? . . . There is no natural relation among rational beings.” Lactantius, Institutiones 
Divinae III. 17. 42: “Dicit Epicurus ... nullam esse humanam societatem.” 

102 See, Epictetus, op. cit. supra, note 101, I. 23. 1: “Even Epicurus is sensible to the fact 
that we are sociable by nature.” Ibid., II. 20. 2: “Thus also, when Epicurus would destroy 
the natural relation of men to one another, he is making use of the very thing he is 
destroying.” 

108 Porphyry, De Abstinentia I. 7. 

104 These secondary and, on the whole, unfavorable sources are mainly of Stoic origin and, 
hence, are rather polemic than historical. The Stoics frequently accused the Epicureans of 
having denied everything which they themselves accepted as basic or self-evident truths. 

105 SM no. 31 (DL X. 150). 

108 SM no. 33 (DL X. 150). In Republic 359A f., Plato insisted that men, after having 
both done and suffered injustice, reach the conclusion that “they had better agree among 
themselves to have neither. Hence arise laws and mutual agreements.” See also Plato, 
Cratylus 384E: “, ,. all is convention ....” Plato, Laws 879A; Aristotle, Politics 1280 b 10: 


“. .. and law is merely a convention or mutual agreement.” Aristotle, Rhetoric 1376 b 9: 
“.. . the law itself as a whole is a kind of covenant.” 
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tion, this universal principle must always adapt itself to the particular 
exigencies of time, place and circumstance. In so doing, it turns, through the 
“authority” inherent in society, into law or “justice according to law,” that 
is, into “a kind of covenant or mutual agreement” which is binding upon 
individuals. But if this is so, then law and right (dikaion) are not exclusively 
the product of a covenant or mutual agreement. This is also brought out by 
Hermarchus, who states that men, although not consistently, had always 
observed and respected certain “practical precepts” even before positive laws 
(nomoi) had been instituted.107 
But if the “positive law and right” (nomo dikaion), like justice, are a “kind 

of covenant,” then this covenant also determines the validity, content, extent 
and function of the “positive law and right.” Hence, there is no such thing as 
a “lawful” or “unlawful” conduct in one’s relationships to animals or things 
incapable of entering into mutual agreements.108 Neither can there be 
“justice” or “law” in our relations with nations or peoples that are incapable 
of, or unwilling to share in, a common system of law and right, or are for 
some reason unfit to become parties to a mutual agreement on account of their 
low mentality, inferior morality or fierce nature.1°9 In the light of this state- 
ment, Epicurus’ remark that “originally there was no such thing as objective 
or absolute justice or justice per se,”110 that is, a state of affairs where “what 
is right and just by nature” may be applied to a concrete situation, acquires an 
additional (and novel) meaning: Since justice (or Jaw and right) does not 
apply to those who, for some reason, fail to accept or understand the relational 
or reciprocal nature of justice and of law and right;111 and since in their most. 
107 See Porphyry, De Abstinentia I. 10. Porphyry, ibid., is also of the opinion that even 
before laws and cities had been established, men, by their natural instinct and without ra- 
tional deliberation, had understood the advantages of mutual preservation. Lucretius, De 
Rerum Natura V. 1019 ff., maintains that even before the invention of language men “began 
to unite themselves in friendship, in that neighbors strove not to injure one another or to be 
injured.” See also EE no. 23; DL X. 120. If, on the other hand, Lucretius (an Epicurean) 
also insists that, although in this manner complete “concord could not be achieved,” at least 
“the majority kept the covenant unblemished” (ibid., V. 1025 ff.), then these covenants are 
really the product of man’s natural instinct for things useful to him. These covenants are 
not agreements in the strict sense of the term, but merely “a sort of covenant” or “a kind of 
agreement,” simply because they are the result of a natural instinct (for survival) rather 
than that of rational deliberation or design. Hence, we may assume that Lucretius, and 
probably Epicurus, accepted the existence of something like a “silent agreement” among 
men living in a state of nature, and that this silent agreement is actually the result of a 
natural impulse to survive. 

108 SM no. 32 (DL X. 150). See also Aristotle, Nicomachean Ethics 1161 b 1 ff.: 
‘s. . . there is no . . . justice towards lifeless things. But neither is there any friendship to- 
wards a horse or an ox, nor towards a slave qua slave. For there is nothing common to the 
two parties.” 

109 SM no. 32 (DL X. 150). 

110 SM no. 33 (DL X. 150). 

111 The wording of SM no. 32 (DL X. 150) might permit us to assume that Epicurus toyed 


with the possibility of a “law of nations” based on reciprocal agreements. Perhaps he had in 
mind the “covenants of covenants,” that is, the principle of pacta sunt servanda. 
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primitive state, men, as a rule, do not and will not acknowledge the reciprocity 
of just and lawful action, we cannot possibly speak of an absolute or objective 
justice or of a justice per se. 

Although in the most primitive stages of human history there existed no 
justice among men, Epicurus, or at least some of his disciples such as Her- 
marchus,/!? maintains that in these primordial stages there could be found 
something like a latent, but not yet fully articulate or clearly manifest, “sense 
of what is right and just.” This primitive instinct, the Epicureans insist, is a 
kind of “potential agreement” (syntheke tis).113 In the course of the ever- 
evolving intelligence of mankind, this “potential agreement” or latent “sense of 
what is right and just” gradually turns into an actual, that is, manifest and 
articulate agreement—into a deliberate and articulate covenant which is based 
on the principle of reciprocity. In this fashion, the laws (nomoi) which govern 
legally organized societies or cities are established together with more clearly 
defined and more accurately delimited rights and duties (nomisthenta 
dikaia).114 In other words, this fully developed and articulate agreement 
determines within a legally and politically agreed upon or organized society 
what shall be accepted as law and right and, hence, which interests and aspira- 
tions shall be recognized and secured by this society. These defined rights and 
duties, like the laws in general, are, however, the product of certain natural 
factors, such as the varying conditions of time, place, particular circumstances, 
special needs, or the specific “legal genius” of a particular people. Accordingly, 
these rights and duties, like the laws themselves, vary in different times and in 
different places, and these differences are not due to artificial factors, but 
rather are the result of different natural factors.115 

Only to the extent to which they serve the “natural principle” of usefulness 
may the laws or the acknowledged rights and duties be called “just.”116 Any 
law that fails to live up to this basic criterion is contrary to the dictates of 
nature and,reason.117 Hence, it is also possible that a law may be “just” for a 
limited period of time, namely, for the time during which it proves itself use- 
ful and expedient in a concrete situation determined by time, place and cir- 

112 See Hermarchus, quoted in Porphyry, De Abstinentia I. 10; Lucretius, De Rerum 
Natura V. 1019 ff., and ibid., 1024 ff. 

113 With the Epicureans, as with other ancient philosophers, the laws as such developed 
along natural lines of evolution, analogous to the evolution of language or that of the arts. 
Only at a rather late stage of this development did the laws acquire the features of a “con- 
ventional institution.” See DL X. 75; Plato, Cratylus 383A ff. 

114 SM no. 38 (DL X. 153). 

115 See also SM no. 33 (DL X. 150), and SM no. 36 (DL X. 151). 

116 SM no. 37 (DL X. 152): “Among the things accounted just by the laws, whatever i in 
the exigencies of mutual intercourse is attested as being useful and expedient, is thereby 
stamped as just . a 


117 SM no. 37 (DL X. 152): “... in case any law is made which does not prove suitable to 
the exigencies of mutual intercourse, such a law is no longer just.” 
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cumstance.!18 What under certain circumstances is useful to man must be 
termed “just” under these circumstances, as long as it remains useful and 
expedient,!19 although at some later time it may cease to be useful or expedient 
and, hence, becomes “‘unjust.”12° In this manner Epicurus and the Epicureans 
defy those Sophistic theories of law and justice which declare any and every 
form of law as something absolutely and always arbitrary and, hence, “ 
just” as well as contrary to nature. But more than that: by confronting the 
“positive laws” with the “natural principle” of usefulness and expediency, 
Epicurus and the Epicureans, in their own particular fashion, raise the old 
and apparently never to be settled confrontation of natural law and positive 
law, or to be more exact, touch upon the age-old problem dealing with the 
validation and justification of the positive law through natural law. Some 
Sophists had insisted that only those laws can be justified which nature itself, 
that is, the natural law, had determined, although they rarely define what 
actually constitutes “natural law.” In so doing, they used “natural law” 
primarily to criticize and combat existing positive laws which in their opinion 
tyrannize man by forcing him to do things that are definitely against 
“nature.”!21 Aristotle, it will be remembered, distinguishes between a uni- 
versally valid law common to all (ison dikaion),!22 and the positive (or stat- 
utory) laws (nomimon dikaion). Positive laws, which work to the common 
advantage of all people,123 are in the last analysis the practical application of 
the Aristotelian concept of moral justice and of the “universally valid law 
common to all” within a given society. Epicurus, in the main, seems to accept 
the Aristotelian pattern when he maintains that the laws as well as the lawful 
rights and duties which arise within a positive legal order are “declaratory of 


un- 


118 SM no. 37 (DL X. 152): “And should the usefulness or expediency which is expressed 
by the law vary and only for a time correspond with the previous conception [scil., with the 
principle of usefulness and expedience], nevertheless for the time being it was just.” See also 
SM no. 38 (DL X. 153): “... whenever and wherever the laws have ceased to be useful or 
expedient in consequence of certain circumstances, in that case the laws were for the time 
being just when they were useful and expedient for the mutual intercourse of the citizens; 
and subsequently ceased to be just when they ceased to be useful and expedient.” 

119 See, for instance, Plato, Theaetetus 167C: “Whatever appears to the state to be just, 
so long as it is regarded as such, is just... to it.” Ibid., 172B: “... when they [scil., the 
followers of Pythagoras] speak of justice or injustice ... they are confident that... the 
truth is that which is agreed upon at the time of the agreement, and as long as the agree- 
ment lasts... .” 

120 SM no. 38 (DL X. 153): “Where without a change of circumstances the laws, when 
judged by their practical consequences, were seen not to correspond with the principle of 
justice, such laws were not really just.” 

121 See Plato, Protagoras 337C (Hippias). 

122 See Aristotle, Nicomachean Ethics 1129 a 6 ff., where the moral concept of justice is 
said to rest upon a universally valid law common to all. And this concept of justice is de- 
fined as “that type of moral disposition which renders men apt to do the good things and 
which causes them to act justly and to wish for what is just.” Justice, then, is a state of mind 
which makes man inclined to render unto everyone his due. 

123 See also Aristotle, op. cit. supra, note 122, 1129 b 15 ff. 
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what is useful and expedient for man” and, hence, are primarily the more 
detailed manifestations of what is “right and just according to nature,” 
backed by the authority and power of politically organized society. And like 
Aristotle before him,1?* Epicurus does not deny outright the validity or binding 
force of positive laws,125 even if some of these positive laws should, in their 
specific application to particular situations, at times conflict with what is gen- 
erally “right and just according to nature” (physeos dikaion) or with the 
principle of universal usefulness and expediency.126 And although positive 
laws may at times not fully express that which is “right and just according to 
nature,” in the opinion of Epicurus it is nevertheless advisable and at times. 
even necessary to abide by them,!?7 the more so, since their disregard might 
become the cause of certain unpleasant or painful consequences. 

Epicurus and the Epicureans apparently believed in the necessity of legal 
sanctions which would make the existing laws workable and effective. The 
deterring effect of sanctions and punishments, according to Epicurus, con- 
tributes to the maintenance of the established legal or social order,128 the 
more so, since the evildoer cannot hope to remain forever unnoticed and thus 
escape punishment.1?9 Hermarchus, who in this probably relates Epicurean 
notions, insists that the laws have been established by philosophers in order to 
intimidate and restrain people through the threat of sanctions.130 Hence it 
appears that Epicurus sees in the laws or in the legal order a system of 
threats.131 But Epicurus admits that only an ignorant person, but never the 
wise man, conceives of the laws as a threat—an interesting version of Oliver 


124 According to Aristotle, op. cit. supra, note 122, 1180 a 21, the positive law “possesses 
compulsory force because it is something which proceeds from a kind of practical wisdom 
and reason.” This particular passage, however, might be an anonymous citation. 

125 See Philodemus, De Pietate 120 (ed. Th. Gomperz). 

126 SM no. 38 (DL X. 153). See also SM no. 36 (DL X. 151) and SM no. 37 (DL X. 
152). 

127 See Philodemus, loc. cit. supra, note 125. 

128 In Plato, Protagoras 324B ff., Protagoras, while discussing the nature of sanctions and 
punishments, states that “no one punishes the evil-doer . . . for the reason that he has done 
evil,... He who desires to inflict rational punishment does not retaliate for a past wrong 
which cannot be undone. He has regard for the future, and intends that the man who is 
punished may be deterred from doing wrong again. He punishes for the sake of preven- 
tion .... This is the notion of all those who retaliate upon others either privately or public- 
ly.” Hence, according to Protagoras and in keeping with his utilitarian approach to law, 
punishment is primarily a deterrent. Legal sanctions, therefore, will have to be measured in 
terms of their effectiveness in preventing “wrongdoing.” 

128 SM no. 35 (DL X. 151): “It is impossible for the man who secretly violates an article 
of the original agreement . . . to feel confident that he will remain undetected, even if he 
has escaped a thousand times. For right to the end of his life he is never sure that he will 
remain undetected.” See also EE no. 7: “It is difficult for an evil-doer to escape detection, 
but to obtain security for escaping is simply impossible.” Seneca, Epistola XCVII. 13. 

130 See Porphyry, De Abstinentia I. 8. See also notes 180 and 181, infra. 

131 $M no. 34 (DL X. 151): “Injustice is not in itself an evil, but only in its consequences, 
that is, in the terror which is caused by the apprehension that those appointed to punish such 
offenses will discover the injustice.” 
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W. Holmes’ “bad man theory.” The bad and ignorant man, Epicurus points 
out, abstains from evildoing primarily because of threatened painful con- 
sequences,132 while those who correctly reason about what is useful and 
expedient to themselves and to society in general do not stand in need of 
sanctions to refrain from evildoing. Those, however, who are incapable of 
understanding this require the restraining effect of sanctions and punish- 
ments.183 Hence, as regards the intelligent and wise man, the laws have not 
been introduced in order to restrain the latter, but rather in order to protect 
him from being injured by the ignorant.134 It is the many ignorant people 
who require sanctions, and these sanctions, or the threat of sanctions, are 
intended to restrain the ignorant from evildoing.135 

Epicurus’ general observation that in itself injustice is not necessarily an 
evil seems to be in complete accord with his basic tenet that no pleasure—and, 
hence, no pain—in itself might be called evil, although some pleasures should 
be avoided on account of their painful aftereffects.136 In Sovereign Maxims 
no. 34 (DL X. 151), we are told that in the case of a contemplated disregard 
of existing laws or rights; the fear of some unpleasant or painful retaliatory 
consequences might be an inducement to respect these laws or rights. Epicurus 
does not maintain, however, that this fear is the sole restraint which keeps the 
multitude of ignorant people in line. The legal order is not exclusively an 
“order of threats,” and the laws will not exclusively be observed merely because 
of certain possible sanctions which might take effect in case of a disregard of 
certain laws.187 Epicurus himself admits: “Will the wise man do something 
contrary to the existing laws even if he is convinced that his action will escape 
detection? A simple answer to this query cannot easily be found.”138 As a 
matter of fact, Epicurus had already answered this query when he states that 
“the wise man, who possesses the highest good mankind could ever devise, 
always acts and conducts himself in the proper manner, even though he should 
remain unnoticed.”!89 In other words, the wise or philosophic man, who fully 


182 SM no. 17 (DL X. 144): “The just man enjoys the greatest peace of mind, while the 
unjust is racked by utmost disquietude.” See also SM no. 5 (DL X. 140). 

133 Hermarchus, in Porphyry, loc. cit. supra, note 130. See also Plato, Laws 875C: “If a 
man were born so divinely gifted that he could naturally apprehend the truth, he would not 
stand in need of Jaws to rule over him.” Plato, Statesman 297A. x 

134 Stobaeus, Florilegium LIII. 139. 

185 SM no. 34 (DL X. 151). 

136 SM no. 8 (DL X. 141). See also DL X. 129. 

137 Seneca, Epistola XCVII 15, probably misunderstood Epicurus when he insists that 
according to Epicurus “crimes must be avoided because the fear [of subsequent apprehension 
and punishment] cannot be avoided.” 

138 Frag. 38, Usener. 

139 Frag. 533, Usener. Cicero, De Finibus II. 9. 28, misconstrues this passage when he 
writes that “it conveys the impression that there is no deed so base or vile that he [scil., Epi- 
curus] would not be ready to commit it solely for the sake of pleasure, provided he is assured 
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understands the true meaning of happiness, will always act correctly. Here 
the question arises of whether he will also abide by “positive laws,” especially 
if the latter do not coincide with his conception of the basic principles of right 
and just (physeos dikaion). Undoubtedly, these basic principles are of a higher 
significance than “positive” or man-made laws. In itself, this does not, how- 
ever, excuse man from abiding also by the “positive laws” of the politically or 
legally organized society in which he lives and, apparently, prefers to live. For 
in case he should find himself incapable of acknowledging or respecting the 
laws of the city or country in which he lives, simply because he considers these 
laws incompatible with his notion of what constitutes the basic principles of 
right and just, then he had better leave the city and go somewhere else.14° 
The state or politically organized society under the rule of law is, according 
to Epicurus, primarily an instrument to secure peace and order among its 
citizens by protecting them from each other and, in some instances, from them- 
selves. Moreover, through covenants and treaties, the state intends to prevent 
clashes with neighboring countries, provided the latter are willing as well as 
morally and intellectually capable of entering into such agreements or “non- 
aggression pacts.”1#1 This would indicate that Epicurus believed in the 
possibility and workability of international law or that of a “law of nations.” 
Whenever these neighbors are unwilling or incapable of doing so, that is, if 
they should refuse to renounce wars of aggression, or because of their barbaric 
ways are likely to resort to aggressive wars, the state is forced to protect its 
citizens against these actual or potential foes by resorting to “preventive wars”: 
“He who best knew how to meet the threat or fear of external foes, made into 
one single ‘family’ all the creatures he could reach. And those he could not 
reach, he did at any rate not treat as hostile aliens. And where he found even 
this impossible, he avoided any and all intercourse and, as far as this proved 
expedient, kept them at a distance.”142 In other words, the first concern of 
the state is to weld into a single community or “family” all those people who, 
in the main, think and feel alike about matters of social concern. In so doing, 
the state also arranges its internal affairs by abolishing, as far as this is possible, 
internal rifts or clashes. After this has been achieved, the state as such has to be 


of not being detected.” See also Epictetus, Dissertationes III. 7. 1: “Epicurus does not 
pronounce stealing an evil, only being found out... .” 

140 See Philodemus, Volumina Rhetorica II. 259. Philodemus might have been influenced 
by Plato, Crito 52D: “. .. you were at liberty to leave the city... . if our laws appeared to 
you to be unfair. You had your choice... .” 

441 SM no. 32 (DL X. 150). 

142 SM no. 39 (DL X. 154). See also SM no. 6 (DL X. 141): “In order to obtain security 
from other men any means whatsoever of procuring this security was a ‘natural’ good.” It 
appears that Epicurus rejects here the Pythagorean view that a common “law of nature” 
also unites men and beasts (and brutish barbarians). See, for instance, Iamblichus, Vita 
Pythagorae 108; Porphyry, De Abstinentia I. 7 f., and ibid., III. 25. 
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secured against external aggression. This is accomplished by incorporating those 
peoples who, although they are not members of the original community, never- 
theless have in common certain basic traits of character or certain fundamental 
interests with the acting state. This being so, they can rather easily be in- 
fluenced and even incorporated, In brief, Epicurus proposes here a kind of 
“League of Nations” or “United Nations.” And finally, those neighbors which 
can neither be peacefully incorporated into a cooperative “family of nations” 
nor be disarmed or appeased by treaties of friendship or “nonaggression,” the 
state will either completely avoid or, if feasible and expedient, simply attack 
and drive away by resorting to preventive war. 

In Sovereign Maxims no. 40 (DL X. 154), which likewise discusses the 
origin of law and state, we are informed that “those who were most capable 
of devising the means to secure themselves against their neighbors, were in the 
possession of the greatest guaranty [of peace] and, hence, lived the most agree- 
able life in the company of each other... .” As in Sovereign Maxims no. 39 
(DL X.154), the protection and external (as well as internal) security of the 
commonweal by strong and effective actions are considered here the best and 
most efficient way to safeguard the state against attacks from within and from 
without and, at the same time, the most successful way of promoting the 
greatest possible happiness among its citizens, For “there would be no ad- 
vantage in providing security against being injured by one’s fellow citizens so 
long as we are alarmed [over some threat from without the state]... .” Only 
“wherever and whenever tolerable security against our fellow men is attained, 
there and then, through the instrumentality of a power sufficient to restrain as 
well as through material prosperity, arises, in a most genuine form, the 
shelteredness of a truly quiet life withdrawn from the multitude.”143 It is this 
security or shelteredness from violence and aggression both from within and 
from without which the state provides. And this security constitutes the 
necessary prerequisite of the ideal of a happy and contented life as it was 
envisioned by Epicurus and the Epicureans. “The great fruit of justice is 
peace of mind and mental contentment (ataraxia).”144 

Since the “peace of mind” and mental contentment or equanimity 
(ataraxia) of the wise man constitute for the Epicurean philosopher the 
ultimate end of the state and the legal order, this “peace of mind” also 
determines his general attitude towards public life in general. As far as this 
is possible, the wise man will “not become involved in politics,”’!45 because 
such an involvement will most certainly disturb his “peace of mind” or 


143 SM no. 14 (DL X. 143). 
144 Frag. 519, Usener. See also SM no. 17 (DL X. 144). 
145 Frag. 8, Usener. 
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equanimity and also threaten his personal security. “The crown of equanimity 
is incompatible with great political power.”!46 Epicurus also seems to have 
been of the opinion that the true philosopher, because of his one-sided interest 
and training in philosophy, is not properly equipped or adequately prepared 
to enter public life.147 Hence it is not surprising that Epicurus should have 
advised Idomeneus to throw off all political ties and connections.1#8 
Although the Epicurean ideal of “living in seclusion” (lathe biosas)+4°® or 
of “living in total withdrawal from this noisy world,” as well as the principle 
of complete unconcernedness and secure aloofness (asphaleia), determines 
Epicurus theoretical and practical attitude towards the state and towards 
olitical life in general,15° it may be interjected here that if Epicurus indeed 
P 8 > y J P 
strove after security in order to live the happy and serene life he envisioned, 
he must also have wanted the means which would guarantee this happiness 
and serenity (and security), namely, an orderly body politic under the rule of 
reasonable laws.151 Hence, he could not completely depreciate the art of 
statesmanship.152 As a matter of fact, Philodemus, who in this seems to be 
dependent on Epicurus, does not condemn outright all statesmen or politicians, 
but, following the example of Plato, merely denounces certain demagogues.153 
According to Philodemus, the art of statesmanship is based on experience, 
practice and historical knowledge.154 It rests upon a sort of “practical know- 
how,” which, although it cannot strictly be called a science, is nevertheless not 
without some definite merits or, perhaps, wholly devoid of practical usefulness. 
These notions of Philodemus find some support in Epicurus, who admits that 
“in order to have security from the aggressions of other men, any means what- 

146 Frag. 556, Usener. See also frag. 548, Usener, where we are told that not those who 

hold public office or wield power, but those who are free from pain and the worries of public 
life must be called happy and blessed. SM no. 7 (DL X., 141); EE no. 81; Lucretius, op. 
cit, V. 1120 ff. 
. 147 Frag. 187, Usener. According to DL X. 10, Epicurus is said “to have carried his 
deference to others to such excess that he did not even enter public life.” The real reason 
for Epicurus’ abstention from entering public or political life was his firm conviction that 
politics were destructive to his philosophic peace of mind. See SM no. 7 (DL X. 141); EE 
no. 81. 

148 Frag. 133, Usener. See also frag. 132, Usener; EE no. 68. 

149 Frag. 551, Usener. 

150 In his Adversus Coloten, passim, Plutarch points out that there could be no orderly 
government under the rule of law, but only anarchy and civic disorder, if this “living in 
seclusion” would be carried out to its ultimate consequences. See also Epictetus, Disserta- 
tiones III. 7. 1, and ibid., III. 7. 2. 

151 SM no. 14 (DL X. 143). 

152 See SM nos. 6 (DL X. 141), 7 (DL X. 141), 39 (DL X. 154), and 40 (DL X. 154). 
In SM no. 5 (DL X. 140), Epicurus states that “it is impossible to live a pleasant life with- 
out living wisely. . . .” To live wisely, however, implies also the acceptance of the necessary 
means for the attainment of happiness and the achievement of the unperturbed life, namely, 
a well-ordered and intelligently regulated state under the rule of good laws, governed by 
people well versed in the art of statesmanship. 


153 Philodemus, Volumina Rhetorica, II, suppl. 33, 34, 35, 45, 241, and 247. 
154 Ibid., II, suppl. 34. See also suppl. 33. 
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ever of procuring this security was according to nature.”155 Hence, “some 
men have sought to become famous and renowned, believing that thus they 
would make themselves secure against their fellow men. If then, the life of 
such persons really was secure, they attained a natural good... . .”156 In this 
fashion Epicurus admits that under certain circumstances man’s desire to 
rule or to engage in public affairs was a beneficial and, hence, natural desire 
and as such fully justified.157 Plutarch informs us158 that Epicurus did not 
deny outright that public or political activities, and public fame, might indeed 
become the source of some pleasure and the cause of a certain contentment— 
a statement which seems to find support in Epicurus’ epistle to Idomeneus.159 
As a matter of fact, Epicurus himself concedes180 that ambitious people, that 
is, people who seek public notoriety, should follow their natural inclination 
and engage in political activities, because by not complying with their natural 
desire to engage in politics they might actually be more unhappy and more 
restless than they would be if they had entered political life, and this despite 
the fact that, as a rule, political life is a turbulent life. Hence, Epicurus’ gen- 
eral advice that the intelligent or philosophic man should not let himself be 
drawn into politics is but a relative counsel: “One should consider the best 
means as to how one can safeguard the greatest good of life, and no one will 
on his own free will assume those public offices which the masses confer.”’161 
If, however, ‘in order to secure or safeguard these greatest goods of life it 
becomes necessary for the wise man to turn to politics, he will assume the 
office of a judge? and, under certain circumstances, even flatter the tyrant.163 

When evaluating Epicurus’ legal and political philosophy, we must always 
keep in mind that his moral ideal, namely, the happiness of the self-seeking 
individual, constitutes both the starting point and the ultimate end of this 
philosophy. The happiness of the individual is defined as the presence of 
pleasure or, at least, as the absence of pain, and hence, as the unperturbed 


155 SM no. 6 (DL X. 141). A marginal gloss to this statement refers to governments and 
monarchies as the proper means of obtaining this security. 

158 SM no. 7 (DL X. 141). See also Lucretius, De Rerum Natura V. 1120 f.: “Men 
desired to be famous and powerful in order that their fortune might remain on a stable and 
secure foundation, and that being wealthy they might be able to live a quiet life... .” 
This passage is almost a literal translation of SM no. 7 (DL X. 141). 

157 See SM nos. 26 (DL X. 148) and 29 (DL X. 149). See also DL X. 127; EE no 21. 

158 Frag, 549, Usener. 

159 Frag. 132, Usener. 

160 Frag. 555, Usener. 

461 Frag, 554, Usener. 

162 Frag. 576, Usener. 

163 Frag. 579, Usener. See also frag. 557, Usener: “He who aspires to glory and power, 
shall honor the tyrants. But he who will not be exposed to inconveniences, had better avoid 
the royal palaces... .” As a matter of fact, many disciples and followers of Epicurus became 
engaged, successfully or unsuccessfully, in the numerous political struggles which after the 
death of Alexander broke out among his heirs and successors. 
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peace of mind. In order fully to enjoy this peace of mind, man must have the 
greatest possible security from any sort of interference. This security might be 
threatened either by the other members of the community in which he lives, 
or by hostile neighboring communities. The laws and their enforcement 
protect him against aggression by his fellow citizens, while the organized might 
of the state safeguards him from foreign attacks. Covenants and agreements 
with other states are possible and even desirable, provided these other states 
are able and willing not only to enter into such agreements, but also to keep 
them. By providing the greatest possible security from all unwarranted inter- 
ference in order to secure or guarantee man’s dominant interest in the un- 
perturbed peace of mind, the state justifies its existence as well as fulfills its 
purpose, For the end of law and state is the principle of usefulness, the per- 
sonal advantage of the individual or, at least, that of the majority. This useful- 
ness is determined by the degree to which the law or the state is capable of 
producing happiness which, in turn, consists in the pleasure of having one’s 
essential needs satisfied as well as in the realization of one’s security from 
wanton aggression and violence. Epicurus, it may be contended, ultimately 
seems to justify the existence of, and the need for, law and state not only by 
pointing out human vulnerability in general, but also, at least by implication, 
by stressing the limitations of human will power, human intellect and human 
knowledge in particular. Moreover, he is aware of the limitations of natural 
and human resources, as well as of the preponderance of thoughtless and 
reckless selfishness. 

“Positive laws” are useful to man living within a community. They are 
meant to prevent the citizens from injuring one another or from being injured. 
They originate from a not yet articulated original agreement or quasi-agree- 
‘ment not to harm one another, This origin is “according to nature,” not only 
because it expresses the most natural and most basic desire of man to live a 
happy and undisturbed life, but also because without the primary social 
postulate—the postulate not to injure another or to be injured—there could 
be no human institutions of the social type. Out of the original agreement or 
covenant, which is “according to nature” or “according to natural law” and, 
hence, in a certain way, is “natural law,” the manifold detailed laws or legal 
systems have evolved. Some of these laws are common or universal laws or 
rights applicable to all people in all places and at all times. Others, again, 
having been conditioned by time, place and special circumstances, are partic- 
ular laws or rights and, hence, are only relatively valid, yet they are acceptable 
on account of their particular expediency or usefulness. The common or uni- 
versal positive laws as well as the particular positive laws articulate the “natural 
law,” which always remains the criterion of the positive law. Only as long and 
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insofar as the positive laws are in full accord with the dictates of “natural law” 
—with the principle of not injuring one another or being injured as well as 
with the principle of usefulness in terms of happiness—are they serving the true 
purpose to which they are dedicated. Nevertheless, even in case some of 
these positive laws should deviate from the “natural law,” the citizens are 
bound to abide by them. 

Justice, as conceived by Epicurus, is, above all, man’s attitude towards an 
established legal order or towards established laws. Since justice is really a 
relative or relational concept expressing man’s personal relationship to existing 
laws, there is no such thing as absolute justice. This relationship is determined 
by the kind of legal order in which a man lives, and this legal order itself has 
been conditioned, at least in part, by such relative terms as time, place and 
special circumstances, Hence, what might be just in Sparta could very well 
be unjust in Athens. By repudiating the notion of an abstract or ideal state 
(as Plato had envisioned) or that of ideal laws or an ideal legal order, Epicurus 
emphasizes that each society as well as each historical period has its own 
particular laws. Nonetheless, the basic principle or ultimate purpose of law, 
namely, that it must be useful to man, remains universally valid and, as such, 
constitutes the absolute criterion, the “natural law” of any and all laws or 
legal systems. And this Epicurean “natural law” is nothing other than the 
principle of usefulness, functionalism and goal-directedness aiming at the 
greatest possible happiness for the greatest possible number. 

The sanctions attached to positive laws are applied against those who defy 
these laws or, better, who vitiate the ultimate purpose of all laws, namely, not 
to injure one another. Hence, they also appear as threats which materialize 
whenever a man conducts himself in a manner contrary to what these laws 
prescribe as the “right” conduct in certain detailed and definite matters—when 
in some form or another he acts contrary to some specified aspect of the prin- 
ciple not to injure another and thus defeats the principle of general serene hap- 
piness. It could be maintained, therefore, that the specific purpose of the laws 
and of the sanctions attached to them is to deter ill-disposed and ignorant 
people from evildoing. It is the ever-present fear or threat of being detected 
and punished which turns into an effective means of social control through law. 
Evildoing in itself is not an absolute evil; the true evil consists in the pain or 
pangs of fear which the evildoer experiences—in the fear of being detected and 
subsequently punished. The wise and educated man, on the other hand, does 
not need sanctions, or, for that matter, Jaws in order to do the “right thing.” 
Knowing what is good for society and, hence, also good for him, he always 
acts properly, even if he were convinced that his actions will forever remain 
undetected. He requires laws only to the extent that they provide him with 
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effective protection against the aggressions of the ignorant. To deter rather 
than to educate is the ultimate aim of legal sanctions and of laws in general. 

The wise and prudent man will submit to the laws and to the existing 
political order only to the extent that this submission is necessary to his own 
safety and happiness, As a rule, he will abstain from aspiring to, or entering, 
public office and from partaking in political discussion or strife. The personal 
dangers he might have to face in public life, the envy or enmity which he 
might arouse among other people, and the many emotional disturbances which 
are always inherent in ambitious enterprises, will most certainly negate his 
philosophic maxim of “living in seclusion” from a noisy and dangerous world. 
Moreover, the philosopher, as a rule, lacks the particular knowledge, “know- 
how” or art required of a successful statesman or politician. Only those who 
might suffer greater pain by denying themselves an active participation in 
political life than by putting up with the vicissitudes inherent in political strife 
and public office should actively enter politics. Ordinarily, the philosophic 
man makes his contribution to the commonweal not by becoming a politician, 
but rather by observing the laws, by his generous and kind deportment, by his 
wise counsels, and by educating youths to become good and law-abiding 
citizens. 


IV 


When discussing the followers or disciples of Epicurus, it must be borne 
in mind that perhaps no school of philosophic thought adhered more strictly 
and more devotedly to the basic tenets laid down by its founder than the 
Epicureans. .Epicurus himself is said to have been so thoroughly convinced of 
the unrivalled excellence of his teachings as they were summarized in the 
Sovereign Maxims that he insisted that his disciples should memorize them.164 
In view of the fact that among his followers he enjoyed almost divine rever- 
ence!®5__something to which he seems to have been not entirely averse—it is 
not altogether surprising that his disciples should not dare to change, chal- 
lenge or modify to any noticeable degree the original teachings of the venerated 
master.166 Barring two exceptions, his disciples also did not alter his views on 
law and state. The two exceptions are, as shall be shown presently, Her- 


164 DL X. 12, and ibid., X. 83, X. 85; Cicero, De Finibus II. 20. 2. According to DL X. 
16, Epicurus’ last admonition to his pupils was “to memorize his basic doctrines.” 

165 Cicero, op.cit, II. 3. 7; Plutarch, Adversus Coloten 1117BC; Plutarch, Ne Suaviter. 
Quidem Vivi Posse Secundum Epicurum 1100AD; Lucretius, De Rerum Natura 1. 62 fi., 
and ibid., III. 1 ff.; III. 1010 f.; V. 5 ff.; VI. 1 f. 

168 Seneca, Epistola XXXIII. 4; Eusebius, Praeparatio Evangelica XIV. 5.3 ff. See also 
Seneca, Epistola VI. 6: “The great Epicurean minds were not the result of indoctrination, 
but rather the result of constant association with Epicurus.” 
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marchus’ and Zeno’s attempt to declare the fear of divine wrath and divine 
retaliation an effective means of social control—something Epicurus had ex- 
pressly and violently denounced as an improper view of the deity;+®? and 
Polystratus’ as well as Philodemus’ insistence that the different positive laws or 
legal systems of different nations and peoples are but manifestations or the 
articulate unfoldings of what might be called the “legal genius” of a people 
which is influenced by such determining factors as time, place and particular 
circumstances. In this fashion Polystratus and Philodemus initiated an ap- 
proach to jurisprudence which much later became the hallmark of the so-called 
“Historical School of Jurisprudence” (Savigny, Hugo and Puchta). But even 
this “historical approach” of Polystratus and Philodemus is not as original or 
unorthodox for an Epicurean as it might appear at first sight. For the very 
nucleus of this notion is, at least by implication, already contained in Epicurus’ 
Sovereign Maxims.188 

Metrodorus of Lampsacus,169 perhaps the most faithful among the 
disciples of Epicurus,170 was most emphatic in his insistence that the wise man 
should abstain from becoming involved in public affairs. To him the com- 
monweal was of no importance whatever.171 With utter contempt for those 
who aspire to public office, he maintained: “Some so-called wise men in their 
excessive vanity have misconstrued the true meaning and ultimate task of 
philosophy to such a degree that they actually plunged head over heels into 
the same passionate attitude towards the principles of life and virtue as 
Lycurgus and Solon had done.” Hence, “we may indeed chide all those. . . 
who wish to be another Lycurgus or Solon,’’!7? because they are merely the 
slaves of external circumstances and, therefore, deserve the contempt of the 
man who relies solely upon himself.173 Nevertheless, like his master and 
teacher, Metrodorus does not completely deny the practical or pragmatic 
significance of the state or that of the laws and the legal order. To him prac- 
tical politics are nothing other than that organized “power . . . which is not 
contrary to the happiness of the majority.”!74 Metrodorus also seems to have 


167 DL X. 124. See also SM no. 12 (DL X. 143), et passim. 

168 SM nos. 33 (DL X. 150), 36 (DL X. 151), 37 (DL X. 152), and 38 (DL X. 153). 

189 DL X. 22 ff. Metrodorus, who lived between 331/30 and 278/77 B.C. (Epicurus lived 
between 341 and 271/70 B.C.), was after Epicurus probably the most famous teacher in the 
Epicurean School. See Cicero, De Finibus II. 28. 92, who calls him “almost a second Epi- 
curus....” 

170 See, in general, Plutarch, Adversus Coloten 1117B; A. Körte, Metrodori Fragmenta 
(Jahrbuch ftir Philologie, Suppl. 17, 1890), pp. 529-597; Testimonia 21-26. 

171 Frag. 39, Körte. 

172 Plutarch, Adversus Coloten 1127BC; A. Körte, op. cit., p. 540. 

173 Plutarch, loc. cit. 

174 See Philodemus, Volumina Rhetorica II. 242. Ibid., we are also informed that politics 
and statecraft and, as a matter of fact, all political power have arisen from custom, history 
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fully accepted Epicurus’ views as to the nature, origin and functions of the 
laws. 

Colotes of Lampsacus,175 likewise an intimate friend and loyal disciple of 
Epicurus, reiterates the latter’s opinion that the wise man should, as far as 
possible, avoid any and all involvements in public or civic affairs, And like 
his teacher, he concedes that law and order, as well as the state, must be con- 
sidered institutions of general convenience, provided they are grounded in the 
principle of usefulness and expediency. In his many vicious polemics against 
all non-Epicurean philosophers, he also takes issue with certain political and 
legal theories advanced by some contemporary philosophers, whom he fails, 
however, to mention by name.!76 In his attacks on these “prophets of the 
beastly life,” he points out most emphatically that “those men who established 
the laws, authoritatively declared what is lawful, and established a sovereign 
rule over cities and countries as well as instituted civil administration, actually 
endowed life with a high degree of external security in that they prevented 
civic uproars.”177 In brief, law and political organizations under the rule of 
law are useful to man and, therefore, are desirable because of the protection 
they afford. It is also interesting to note that Colotes did not give any prefer- 
ence to either monarchy or to a democratic-bureaucratic form of government. 
From this fact we may infer that neither he nor Epicurus ever envisioned an 
ideal body politic under an ideal form of government, such as Plato had 
proposed. According to Epicurus’ (and Colotes’) fundamental notions as to the 
origin of politically and legally organized society, each society ultimately will 
develop that form of government, or that specific body of laws, which, under 
the special conditions of time, place and particular circumstances, is best suited 
for that society. 

Hermarchus of Mytilene,178 the disciple and successor of Epicurus in the 





and practical experience; and that political aptitude or “know-how” must be based on 
experience as well as on the understanding of history, that is, on a thorough knowledge of 
particulars. Philosophy, on the other hand, is exclusively concerned with universals, It is 
quite possible that this passage goes bock to Metrodorus. 

175 See, in general W. Crönert, “Kolotes und Menedemos,” Studien zur Paläographie und 
Papyruskunde (ed. C. Wessely, vol. VI, Leipzig, 1906), passim; Plutarch, Adversus Coloten, 
passim; Macrobius, De Somnio Scipionis I. 2; DL X. 25. 

176 Plutarch, Adversus Coloten 1126A, is of the opinion that Colotes turns on Bion of 
Borysthenes in particular, as well as on Antidorus, an Epicurean apostate. See also DL X. 
8, where Epicurus condemns Antidorus. This much, however, appears to be certain: the 
main target of Colotes’ vituperations is the Cynics, something which might be gathered 
from his reference to the “prophets of the beastly life’ (ibid. 1124DE), a reference which 
he uses in order to describe the kind of life lived by his otherwise unnamed philosophic 
adversaries. See also DL X. 8, where Epicurus calls the Cynics “the foes of Greece.” 

17T Plutarch, Adversus Coloten 1124D. 

178 About Hermarchus, also spelled Hermachus, see DL X. 25 ff., and frags. 49, 76, and 
192, Usener. us 
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scholarchate of the Epicurean School,179 advanced a most fascinating theory 
of the origin and evolution of law, justice and the state.18° Any form of 
homicide, we are told, is contrary to nature, not only because of the fact that, 
due to their essential physical and mental similarity, all men are in some ways 
related to one another, but also because the practice of homicide would fatally 
endanger the basic interests common to all men. Hence, the earliest lawgivers, 
in full accord with the fundamental dictates of the law of nature, have 
declared homicide a sacrilege. Only a few people failed to grasp by them- 
selves the necessity of protecting life, and to understand the common advantage 
which all men derive from not murdering one another or being murdered. The 
majority abstained from committing homicide merely because of the threat of 
terrible retaliations or sanctions. The few intelligent men, who intuitively 
realize that it is to their own advantage to submit to, and abide by, common 
laws, from the very beginning observed these laws without coercion. The many 
ignorant or evil people, on the other hand, did so because they dreaded re- 
taliatory sanctions which had been instituted by a few with the approval of 
the many. No laws—written or unwritten—have ever been enacted without 
at least the silent consent and voluntary submission of the majority of those 
who are subject to these laws. And everyone could, if he only tried, under- 
stand that these laws and their general observance are to everyone’s advantage. 
The ancient lawgivers themselves were by no means brutal tyrants, but, rather, 
outstanding men of the highest intelligence. Their real task consisted merely 
in reminding the intelligent but at times forgetful man, with the help of gentle 
persuasion rather than physical force, of the undeniable advantages inherent 
in the laws as well as in their strict observance; and in deterring or terrifying 
the ignorant “bad man.”181 In this manner Hermarchus defines and justifies 
the purpose and the necessity of laws and legal sanctions, adding, however, 
that such sanctions might very well be dispensed with if only men, in equal 
measure, would grasp and would always keep in mind the tangible advantages 
which the laws afford.182 
While homicide in any form and under any pretext is always contrary to 

the common advantage of mankind and of society in particular, the killing 
of animals (and, by implication, that of hopelessly barbaric and, hence, “beast- 
“179 In his last will and testament, Epicurus states that Hermarchus “has grown old with me 
in the pursuit of philosophy, and is left at the head of the school.” DL X. 20. At the time 
of Epicurus’ death in 271/70 B.C., Hermarchus was already a very old man. 

180 This theory is preserved in Porphyry, De Abstinentia I. 7-12 (p. 46, lines 20 ff., ed. 
A. Nauck). 

181 In order to bring about a reduction in the number of homicides, Hermarchus admits 
that it might be useful and effective to instill in people the fear of the gods and of divine 
wrath, something to which Epicurus had vehemently objected. See DL X. 124; DL X. 133 


f.; SM nos. 10 (DL X. 142) and 12 (DL X. 143). See also note 130, supra. 
182 For this whole section, see the reference cited in note 180, supra. 
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ly” people) is definitely in the interest of man, and in many instances, some- 
thing actually necessary and useful, particularly whenever man’s own safety 
is threatened by wild animals (and wild people).183 Hence, the destruction of 
anything and anyone who by his ferocious nature might seriously jeopardize 
the well-being of civilized men is but part of man’s deliberate defense against 
whatever or whoever might seriously threaten his own safety and well-being: 
“Tt was... advantageous to keep away [from enemies], and not to do any- 
thing injurious to those who, living with us in the same land, are joined to- 
gether in the expulsion or extermination of wild animals as well as are united 
in combating those neighboring tribes which are bent upon doing us harm.’’184 
In other words, social life and social organization are not merely an end in 
themselves, but also something expedient and useful in the effective defense 
against the inroads of wild animals and barbaric neighbors.185 Even without 
much ratiocination about utility and expediency in general, men did actually 
realize the need for, and the advantage of, harmonious coexistence and col- 
lective action. For otherwise, especially if weakened by fratricide or internal 
strife, men would soon become the helpless prey of wild animals and fierce 
foreign enemies. The intelligent and concerned lawgiver, therefore, must 
above all restrain those who by committing homicide would actually weaken 
the community internally and thus render it helpless in its struggle against 
wild animals and hostile neighbors. ‘This being so, the first as well as most 
fundamental laws were those which decreed the merciless extermination of all 
who by committing homicide in fact acted against the basic “survival interest” 
of the commonweal.186 

In opposition to Cynic teachings, Hermarchus also objects to the view 
which professes that all moral and legal precepts and, hence, all morality as 
well as all laws are merely the product of man’s personal opinions or the result 
of accidental human conventions.187 In so doing he admits, at least by im- 
plication, that there exist laws “common to all rational men” — a sort of 
“natural law” — as well as “common laws and rights,”188 or to speak with 


183 Porphyry, op. cit. I. 10 (p. 49, lines 2 f., ed. A. Nauck). 

484 Ibid. (p. 49, lines 13-17, ed. A. Nauck). See also ibid., I. 12 (p. 51, lines 21 f., ed. A. 
Nauck), where Hermarchus, in accord with SM no. 32 (DL X. 132), maintains that it 
would be a good thing to enter into agreements with wild animals for the purpose of preser- 
vation and protection. Since, however, wild animals are devoid of reason and, hence, in- 
capable of entering into bilateral agreements, we must continue exterminating them for the 
sake of our own protection. 

185 See Epicurus, SM no. 39 (DL X. 154). 

186 Porphyry, of. cit. I. 10-12 (p. 49, lines 17 ff., ed. A. Nauck). See also Plato, Protagoras 
322D: “. .. he who has no part in... a sense of moral restraint and a feeling of justice, 
shall be put to death, for he is a menace to the state.” In Laws 735B ff., Plato suggests that 
all disturbing elements should be removed from society. 

187 Porphyry, op. cit. I 12 (p. 50, lines 30 ff., ed. A. Nauck). 

188 Ibid. (p. 51, lines 12, ed. A. Nauck). 
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Epicurus, that “in its common aspects, justice is one and the same for all 
people... but in its particular application to particular cases at particular times 
and under particular conditions, it varies according to particular circum- 
stances.”189 Jf, therefore, a man should fail to acknowledge the existence of 
universally valid laws and rights common to all civilized and intelligent peo- 
ples, this failure, Hermarchus insists, is primarily due to the fact that this 
man simply refuses to think properly or logically.19° Conversely, Hermarchus 
concedes that certain laws or rights are of mere local validity and signifi- 
cance, that is, the products of a particular locality or specific local conditions 
and, hence, are not binding upon those who do not dwell in that particular 
locality.191 

Polystratus, the successor of Hermarchus in the scholarchate of the Epi- 
curean School,!92 wrote a remarkable treatise, Concerning Unwarranted 
Disdain.193 Part III of this pamphlet discusses the nature and meaning of 
the concepts of “right” (the beautiful, the good) and “wrong” (the shame- 
ful, the ugly, the evil). Polystratus’ anonymous adversaries,19* against whom 
this treatise is directed, claim that these two concepts, on which, in the final 
analysis, not only all laws and all justice, but also every legal order and every 
organized society rest, are the accidental products of convention, personal 
opinions and contingent circumstances rather than the product of “nature.” 
Hence, these two concepts have no real meaning or validity of their own and, 
in consequence, should simply be ignored.195 Polystratus objects to these 
statements by pointing out that such a philosophy, if it were actually carried 
into practice, would have disastrous consequences.196 For, among other 
results, it would cause its proponents to be expelled from any civilized society, 
unless, compelled by dire necessity, they would in fact refuse to live up to 
their own theory or conviction. When dealing with such problems as law 
and justice, Polystratus insists, the true philosopher should always keep in 
mind the relativity and the relational nature of all things: different things 
affect different people differently. Nevertheless, the empirical fact or truth is 


189 Epicurus, SM no. 36 (DL X. 151). 

190 Porphyry, of. cit. I. 12 (p. 51, lines 17-21, ed. A. Nauck). 

191 Jbid. (p. 51, lines 9-14, ed. A. Nauck). 

152 DL X. 25. It is not known, however, whether Polystratus was actually a personal dis- 
ciple of Epicurus. 

193 Edited by Th. Gomperz, in Hermes, vol. XI (1876), pp. 309 ff., and vol. XII (1877), 
pp. 510 ff. See also R. Philippson, “Polystratus’ Schrift über die Grundlose Verachtung der 
Volksmeinung,” Neue Jahrbiicher fiir das Klassische Altertum, vol. XXIII (1909), pp. 487 
ff. This pamphlet carries the subtitle of Concerning the Unwarranted Disdain of Popular 
Opinion. 

194 Col. 12 b 1 ff. Polystratus’ opponents and the target of his attacks are the Cynics, whom 
Epicurus had called “the foes of Greece.” See DL X. 8. 

195 Col. 13 a 13. 

198 Col. 13 b 1-14 b 9. 
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that we have such concepts as “right” and “wrong,” something which can- 
not possibly be denied.197 Neither can we successfully refute the empirical 
fact or truth that such a thing as human action or human conduct exists, 
and that this action or conduct is related to the concepts of “right” and 
“wrong.” Now, the righteousness or unrighteousness of any de facto conduct 
is, in the final analysis, determined by its practical usefulness. And useful- 
ness, although its particular nature and meaning may vary under different 
circumstances, is, nevertheless, something empirically true, actual and verifi- 
able, as well as subject to empirical analysis.198 To ignore these obvious 
empirical truths and, in doing so, to deny the existence of the “moral genius” 
of the people (who in such matters always display sound judgment), is the 
acme of folly, ignorance and ill will, which in due time will have disastrous 
consequences.299 

In order to have a better insight into the nature of law, right and justice, 
Polystratus attempts to analyze the “legal genius of a particular people” of a 
given time and place?00 — a “genius,” that is, which unfolds as well as man- 
ifests itself in a commonly voiced and generally upheld legal policy or juris- 
prudence of a people or nation. This “legal genius” is the product of a slow 
and deeply rooted evolution or evolutionary conviction which in itself con- 
stitutes part of “natural” or empirical truth. The distinctly “conservative 
reverence” for established legal traditions voiced here by Polystratus seems 
to imply that he preferred the “law that is” to any extensive philosophic 
speculation as to the “law that ought to be.”2°! Epicurus had already in- 
sisted that “should the expediency which is expressed by the law vary and 
only for the time being correspond to the prior conception [of expediency], 
nevertheless, for the time being it is just law, so long as we do not trouble 
ourselves with empty words, but simply look at the facts.””202 The reverence 
for existing or established laws, according to Epicurus and Polystratus, to 
some extent relegates the philosophic element of jurisprudence to a distinctly 
secondary role. The historical approach, which ultimately results in a positivis- 
tic treatment of an actual reality commonly called Jaw, in principle is opposed 
to any theorizing about the (ideal) meaning, function or purpose of the law. 
Nevertheless, it cannot completely dispense with, or repudiate, every philo- 


197 Col. 14b 10-18b2. 

198 Col. 18 b 3-18 b 11. 

199 Col. 18 b 12-20 a 1. 

200 Polys’ratus might be called the first known representative of the “Historical School of 
Jurisprudence.” 

201 This preference voiced by Polystratus might have its psychological origin or motivation 
in the fact that any major changes in the law, like any disregard for existing laws, is fre- 
quently the cause of some unpleasant experiences. 

202 SM no. 37 (DL X. 152). 
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sophic valuation. What it rejects is only a value differentiation between dif- 
ferent historically developed legal systems. In short, according to Polystratus, 
all existing legal systems which express the “legal genius of a particular peo- 
ple,” like all sound views as to the ultimate nature and function of law, right 
and justice, are true and, hence, are good and just, simply because they “are” 
— because they are the result of a natural normal growth.?°3 

It is commonly held that Cicero’s acquaintance with Epicurean philoso- 
phy of law2°4 is based upon his personal acquaintance with such Epicureans 
as Zeno,205 Siron,206 Phaedrus?07 and, perhaps, Philodemus.?°% Hence, it 
is permissible to surmise that Cicero, in the main, merely restates the legal 
teachings of Zeno and those of Zeno’s disciples.2°® According to Cicero (or 
his source), the Epicurean concept of justice is closely related to the notion of 
usefulness and pleasure: “Not only does it [scil., justice] never cause any 
harm, but, on the contrary, it always adds some benefit, partly owing to its 
essentially pacifying influence on the mind, partly because of the hope it 
warrants of a never-failing supply of the things that an uncorrupted nature 
really needs... .”210 Unrighteousness, on the other hand, if firmly rooted in 
the hearts of men, causes restlessness by the mere fact of its presence; and 
if once this unrighteousness has found expression in some act of wickedness, 
however secret the act, yet it can never feel certain that it will always remain 
undetected.21! Besides the threat of secular punishment by their fellow men, 


203 For this whole section, see Polystratus, Concerning Unwarranted Disdain, col. 18 a 14 
ff. Epicurus’ statement (see SM no. 33, DL X. 150; SM no. 36, DL X. 151; SM no. 37, 
DL X. 152; SM no, 38, DL X. 153) that the particular laws or the particular brand of 
justice which prevail among different peoples or nations had been conditioned by time, place 
and particular circumstances, in all likelihood contains the root of the basic ideas underlying 
Polystratus’ advocacy of a “Historical School of Jurisprudence.” 

204 Mainly to be found in Cicero’s De Finibus, passim. 

205 Also called Zeno of Sidon or Zeno the Epicurean. He was a pupil of Apollodorus 
who, on account of the high-handedness with which he ruled the Epicurean community, 
was surnamed “the tyrant of the Gardens.” DL X. 25, and ibid., VII. 35. Cicero and his 
friends Atticus attended Zeno’s lectures in Athens. See Cicero, De Finibus I. 5. 16; Cicero, 
Tusculanae Disputationes III. 17. 38; Cicero, De Natura Deorum 1. 34. 93. Cicero also 
calls him the “princeps Epicureorum.” See Cicero, De Natura Deorum I. 21. 59; Cicero, 
Tusculanae Disputationes Ill. 17. 38. According to DL X. 25, Zeno was a prolific author. 

206 Also spelled Siro, Sciro, Syro or Sirio. See Cicero, Academica Il. 33. 106; Cicero, De 
Finibus I1. 35. 119, It is said that he was Virgil’s teacher. 

207 He was one of Cicero’s teachers in Athens. See Cicero, De Natura Deorum I. 33. 94; 
Cicero, De Finibus I. 5. 161, and ibid., V. 1. 3; Cicero De Legibus I. 20. 53. According to 
Ad Familiares XIII. 1, Cicero also attended Phaedrus’ lectures in Reme which the latter 
delivered there around the year 90 B.C. See, in general, L. Gurlitt, “Der Epikurer 
Phaidros als Quelle in Ciceros Schriften,” Philologus, vol. LVII (1898), pp. 398-403. 

208 See, in general, R. Hirzel, Untersuchungen zu Ciceros Philosophischen Schriften (Leip- 
zig, 1877-1883), vol. II, pp. 687 ff. In De Finibus II. 25. 119, Cicero refers to “our excellent 
and learned friends Sirio and Philodemus,” and ibid., I. 5. 16, he mentions Zeno and 
Phaedrus. 

209 It might be borne in mind that some of Philodemus’ teachings are essentially restate- 
ments of Zeno’s teachings. 

210 Cicero, De Finibus 1. 16. 50. 

211 Ibid. See also Epicurus, SM no. 17 ‘(DL X. 144): “. . . the unjust is full of utmost 
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the unrighteous “still dread the gods. . . . They fancy that the pangs of 
anxiety gnawing at their hearts night and day, are sent by Providence to 
punish them.”212 In addition to the burden of a guilty conscience and the 
usual penalties or sanctions of the Jaw, the malefactor or criminal also incurs 
the hatred and contempt of his fellow men.213 “Men of sound natures, there- 
fore, are called upon by their reason to deport themselves according to the 
dictates of law and justice.”214 But “justice itself cannot properly be said to 
be desirable in and for itself.215 It is desirable because it is highly productive 
of gratification. For esteem and affection are gratifying, because they render 
life safer and richer in pleasure.”’?16 “Hence, we hold that unrighteousness 
is to be avoided not simply on account of the disadvantages that result from 
being unrighteous, but even far more because when it dwells in the heart of 
man it never suffers him to breathe freely and to know a moment’s rest.”217 
In other words, Zeno or whoever supplies Cicero with this information, defi- 
nitely rejects here Epicurus’ statement?18 that the fear of subsequent detec- 
tion and punishment constitutes the sole or, at least, the main reason why 
the average person refrains from evildoing. In the place of fear as the re- 
straining factor, Zeno substitutes the public esteem which the righteous, just 
and law-abiding man will most surely inherit from his righteousness, and the 
general hatred and contempt which are the sure rewards of the unrighteous, 
unjust and law-defying man. In his belief in the efficacy of such means of 
social control as the pangs of conscience or the wrath of the gods, which are 
but the wages of unrighteousness, Zeno definitely goes beyond Epicurus.219 

In the De Legibus, Cicero denounces the belief that “everything found 
in the customs, institutions or particular laws of different peoples is just in it- 





restlessness... .” SM nos. 34 (DL X. 151) and 35 (DL X. 151). According to Zeno un- 
righteousness in the heart, even before turning into an evil deed, is already the source of 
restlessness and unhappiness. 

212 Cicero, De Finibus I. 16. 51. Already Hermarchus (see Porphyry, De Abstinentia I. 9, 
and note 181, supra), in opposition to the general Epicurean teachings, had pointed out the 
practical usefulness and restraining influence of religion and religious fears in the prevention 
of lawlessness and crime. Presumably, Hermarchus and Zeno would have subscribed to 
Critias’ (Sisyphus, frag. B 25, Diels-Kranz) and Voltaire’s views that if God or the gods 
did not exist, we would have to invent them in order to restrain people. See also Plato, Laws 
886C f., and ibid., 887G 908B ff.; Aristotle, Metaphysics 1074 b 3. 

213 Cicero, De Finibus I. 16. 51. 

214 bid., I. 16. 52. 

215 See Epicurus, SM no. 34 (DL X. 151): “Injustice in itself is not an evil, but only in 
its consequences. . . .” 

216 Cicero, De Finibus I. 16. 53. 

217 Ibid, 

218 SM nos. 34 (DL X. 151), 35 (DL X. 151), and 17 ‘(DL X. 144). 

219 W. Orönert, Kolotes und Menedemos (Leipzig, 1906), p. 24, reconstructs the text to 
read “[Zeno] also expurgated (or re-edited) [some dicta] inserted in the [Sovereign Maxims].” 
The insistence that the pangs of moral conscience or the fear of divine wrath are effective 
means of social or political control may be part of Zeno’s efforts not only to re-edit but also 
to add some new ideas to the original Sovereign Maxims. 
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self.”220 Because “if justice is nothing other than conformity to written local 
laws or to certain local institutions and customs of different countries; and if, 
as some writers [scil., the Epicureans] claim, everything is to be tested by the 
standard of utility, then anyone who thinks that it might profit him will, if 
he is able to do so, disregard and violate the laws.”??1 Should this passage 
from the Ciceronian De Legibus, as some scholars maintain, actually refer, 
and object, to something Zeno had said, then we may also assume that the 
latter belonged to that group of Epicureans who, like Polystratus, advocated 
certain tenets which are characteristic of the “Historical School of Juris- 
prudence.” 

Philodemus of Gadara222 maintains that the true Epicurean philosopher 
is, by his philosophic attitude towards life in general, better equipped to live 
successfully within a politically organized society than the constantly perorat- 
ing or prattling politician.223 Because the latter, while seeking publicity and 
public acclaim, will sooner or later arouse envy and enmity; and although he 
might be motivated by the loftiest and noblest of intentions, he is frequently 
banished and even killed by his fellow citizens. Despite his superior qualifica- 
tions, the philosopher, although he would probably fare better than the 
politician, should refrain from entering public life or from engaging in 
politics.224 By abstaining from every form of political activity, the philoso- 
pher, above all, will gain the lasting esteem of his fellow citizens. Because 
“even if the philosophers do not become entangled with politics, they are of 
much greater assistance to their country in that they instruct youth to observe 
the existing laws which have been enacted in the interest of the common wel- 
fare.”225 “In this manner the philosophers turn bad men into accomplished 
and law-abiding citizens who are not spiteful, but sociable. . . .”226 

The wise and intelligent man, according to Philodemus, will freely and 
without compulsion submit to the laws and the dictates of justice: “It behooves 
one who knows . . . the laws . . . to obey them . . . not because of the laws as 
such, but rather because of the advantages which such conduct entails for the 


220 Cicero, De Legibus I. 15. 42. 

221 Ibid. 

222 Philodemus lived in Rome during the time of Cicero, who calls him “an excellent and 
learned man.” Cicero, De Finibus II. 35. 119. Philodemus, Volumina Rhetorica, 2 vols. and 
supplement (ed. S. Sudhaus, Leipzig, 1892, 1895, 1896), contains Philodemus’ views on law 
and state. 

223 In this Philodemus differs from Epicurus who had insisted (frag. 187, Usener) that 
politicians have a better understanding of particulars as well as of history and, hence, are 
more suited to enter public life than the philosophers who are primarily interested in uni- 
versals, first principles and abstractions. 

224 Philodemus, op. cit. supra, note 222, I. 234. See also ibid., II. 147; Epicurus, frags. 8, 
132, 133, 548, and 554, Usener. 

225 Philodemus, of. cit., II. 155. 

226 Ibid., II. 133. See also ibid., II. 162. 
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commonweal.”227 Here again we encounter a theory of law which seems to 
be rather common with the Epicureans, namely, that the legal order or the 
laws are a threat or a system of threats, which materializes in case of a conduct 
contrary to that demanded by a definite and detailed law. The wise man, 
however, does not fear this threat. He understands the meaning of the prin- 
ciple of “common advantage” and, therefore, by his own free determination, 
will abide by the established laws. Only the ignorant or perverted person 
experiences law as a threat or system of threats. 

In a most interesting passage, Philodemus discusses a problem which is 
very much akin to the age-old controversy between theory and practice, 
between “the law in the books” and “the law in action.” He is quite aware of 
the fact that philosophers have frequently been accused of insisting that certain 
commonly held notions of right and wrong, lawful and unlawful, are contrary 
to nature and reason. This being so, they were often suspected of endeavoring 
to devise new laws and of despising existing laws.228 But even though these 
philosophers, in the opinion of Philodemus, are perhaps capable of imagining 
supposedly “more just laws,” their efforts as such are, indeed, of little signifi- 
cance, the more so, since in its generally anti-intellectual posture, society as a 
rule rejects their proposed innovations or reforms. Moreover, should these 
philosophers attempt to act in accordance with their novel (and revolution- 
ary) ideas, they would most certainly find themselves confronted by solid pop- 
ular resentment and antagonism.229 Their efforts, even if they had been 
prompted by the most lofty of motives, would probably be contrary to the 
existing laws, the strict observance and enforcement of which are always de- 
manded by the people in their insistence on law and order.?30 Hence, the 
true philosopher will accept whatever a deeply rooted popular legal tradition 
considers to be just or unjust, lawful or unlawful.231 He only differs from the 
rest of the people in that he does this on rational (or calculating) rather than 
on emotional or sentimental grounds—in that he is fully aware of the rational 
meaning of the terms “just” or “unjust.”?32 And unlike the vulgar masses, 
he does not consider public office or the political life as such the proper means 
to attain real happiness and philosophic contentment.283 

In full accord with the people or the “legal genius” of the people, the 


227 Ibid., Í. 233. 

228 This seems to be revival of the argument made by Polystratus in his Concerning Un- 
warranted Disdain (of Popular Opinion). See notes 193-199, supra. 

228 Philodemus, op. cit., I. 254. 

230 Thid., I. 233. 

231 The influence of Polystratus on Philodemus is here quite obvious. 

232 Philodemus, op. cit., I. 255. See also Hermarchus, cited in Porphyry, De Abstinentia 
I. 8 (p. 47, ed. A. Nauck), and ibid., I. 10 (p. 49, ed. A. Nauck). 

233 Philodemus, of. cit., I. 255. 
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philosopher always concurs with the popular conceptions of the nature of law, 
right and justice, especially since these conceptions ultimately are the product 
of natural (instinctive) and, hence, correct insights into what constitutes com- 
mon usefulness and collective expediency. At times he might, however, dis- 
agree with certain questions of fact to which these conceptions are related or 
applied, and thus voice his dissenting opinion as to what in a particular 
instance is the most expedient and useful legal policy.?3* Hence, although he 
may sometimes disagree with popular opinion on some minor detail, the 
Epicurean philosopher, in all essential matters, shares the existing popular 
views as regards law, right and justice. In so doing, he completely identifies 
himself with the “legal genius” of the people. He is not one who despises or 
defies the legal tradition of the people, but rather one who has always in mind 
the principle of social or common usefulness—one who always acts in full 
accord with this principle which, after all, finds its most telling expression in 
the “legal genius” of the people.285 Thus it appears that Philodemus con- 
siders any and every historically developed and generally recognized body of 
laws as being good and just: because whatever is the product of a natural evo- 
lution as well as the result of the unfolding of the ever-increasing human 
intelligence or the manifestation of the constantly progressing “legal genius” 
of a people, this cannot be contrary to reason and truth. Reverence for the 
existing laws and legal order merely because they exist (a sort of Augustinian 
bonum est quia est) as the result of a natural and intellectual evolution—a 
reverence which actually transcends philosophic inquiry—is the hallmark of 
the “Historical School of Jurisprudence.” Reverence for what “is,” instead of 
a philosophic quest for what “ought to be,” constitutes the basic attitude of this 
type of jurisprudential thinking which might well be called “jural quietism” 
or “legal pietism.” Now we may also understand why Philodemus is so 
strongly opposed to radical and sudden legal reforms or innovations,?36 and 
why he has such a high esteem for the “inner” and silently working forces of 
the “legal genius” of the people. 

Philodemus holds that the basic precepts of law and right do change to 
the extent to which certain customs or local usages change in accordance with 
time, place and particular circumstances. He furthermore points out that, 
from the very beginnings of human civilization, whatever is common to, or 
commonly used by, all peoples, has always been considered by rulers and ruled 
alike to be “that which by nature is right and good.”’237 In this, Philodemus 


234 Ibid., I. 255. 
235 Ibid., I. 256. 
238 Ibid., I. 234; I. 256; II. 147; II. 158; II. 133; II. 155. 
237 Ibid., I. 259. 
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definitely acknowledges the existence of a “natural law” or physei dikaion, 
which to him is but that law “of which all people make use of,”238 and by 
the common use of which all peoples resemble one another. This “natural 
law,” in turn, consists of certain universal principles (a sort of “primary 
natural law”) which are accepted and practiced by all civilized nations or 
peoples. To cope, however, with particular conditions resulting from differ- 
ences in time, place and special circumstances, different nations or peoples 
have developed their own particular laws (idia dikaia), which, after all, are 
but adaptations of the laws common to all civilized peoples (koina dikaia), to 
particular localities, times and instances. Accordingly, the particular laws must 
vary, and actually do vary, under different circumstances, something which 
is completely “according to nature.”239 In some instances, these particular 
laws (idia dikaia) become statutory laws (nomisthenta dikaia), enacted and 
enforced by the authority of politically organized society. 

Philodemus is also fully aware of the fact that the “particular laws” (idia 
dikaia) and the “statutory laws” (nomisthenta dikaia or nomoi) are not always 
in complete accord with the “natural law” (physei or physeos dikaion), or 
with the “Jaws common to all civilized peoples” (koina dikaia) and commonly 
observed by all civilized nations. Nevertheless, he insists, we must abide by 
these “particular laws,” although we may not always consider them to be just 
and fair, or else simply leave the country.24° Only by strictly complying with 
the particular laws of whatever country or community he happens to be a 
member, will the philosopher gain the confidence and admiration of his fellow 
citizens and, at the same time, prove himself a useful and respected citizen. But 
he will, as we have already seen, refrain, as much as possible, from actively 
participating in public life, limiting his civic activities to the quiet education 
of youth. For he is not really equipped to become a “politician” or to lead 
the people in public affairs.241 As a rule, he lacks that particular talent of the 
successful politician or statesman which consists in the thorough knowledge of 
the people’s fickle moods or in the understanding of the psychology of the 
masses.242 Neither has he any experience in the intricate art of legislation 


238 ‘This is the Roman Law definition of the jus gentium. See Digest I. 1. 1, De Iustitia et 
Ture 2; Institutes I. 2: “Tus gentium est quod omnes gentes utuntur.” It should be borne in 
mind, however, that in pre-Justinian Roman Law the ius gentium and the ius naturale were 
frequently identified. It is possible that Philodemus’ notion of “laws common to all civilized 
peoples (koina dikaia, see text, infra),” is but his version of the Roman zus gentium.. 

239 Philodemus, op. cit., I. 259. See also Epicurus, SM no. 35 (DL X. 151). 

240 Philodemus, op. cit., I. 259. See also Plato, Crito 52D. 

241 Philodemus, op. cit., II. 12: “The word of the wise man does not reach the masses. 
...” See also ibid., II. 229; IT. 230; II. 238. 

242 Ibid., II. 12 f. 
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which deals with particular situations which only the politician, but never the 
philosopher, understands.243 

The De Rerum Natura?4** of Lucretius contains a vivid description?*5 of 
the natural origin and development of law and the social (or political) order. 
This account in many respects reiterates, perhaps in a slightly idealized though 
more expanded and more attractively stated form, some of the views held by 
Hermarchus, In the most primitive state, Lucretius maintains, “men could 
not have conceived of any kind of communal good. Neither did they know... 
of any customs nor use any laws’?46 But soon “they began eagerly to unite 
themselves in ties of friendship in that neighbors strove not to injure another 
or to be injured; and they asked for protection of their children and 
women.”247 They also resolved “that it was right to pity the weak.’’248 In 
this manner, “concord among people could not be brought about, but a good 
part of it, and the majority kept the covenant unblemished . . . .”249 In short, 
social life emerges in a natural way through the practice of the first dictates of 
natural social reason and a natural social instinct, which demand that men 
mutually desist from injuring one another. In the further development of these 
rudimentary beginnings, men of excellence?5° became the rulers, They 
founded cities and established private property.251 This relatively happy era, 
which almost amounted to a sort of Hesiodic “golden age,” did not last long, 
however. Greed and envy, as well as unbridled ambitions, caused its rapid 
decline and fall.25? The ruler was slain,?53 and “things came to be the utter- 
most dregs of confusion,”?5* thus forcing the people themselves to assume 
absolute sovereignty, authority and power.255 Then there arose some “who 
taught the people how to create magistrates and how to establish laws and 
rights so that the people might desire to make use of the laws.”256 Tired of, 

243 Ibid., II. 31: II. 41 ff.; II. 203: II. 208 ff.; II. 245. Philodemus also points out that 
the politician does not stand in need of philosophy (ibid., II. 225; II. 267), although 
philosophic training might prove to be a valuable asset in public functions. See also ibid., 
II. 271. 

244 Book V. lines 925 ff. The De Rerum Natura closely adheres to the basic ideas laid 
down by Epicurus and certain Epicureans. Even its title is but a Latin translation of Epi- 
curus’ work On Nature (Peri Physeos). 

245 Latin authors, among them Cicero, praise the De Rerum Natura for its brilliance and 
artistic qualities. 

246 De Rerum Natura V. 958-959. 

247 Ibid., V. 1019-1021. This is nothing other than a Latin translation of Epicurus’ formula. 

248 Ibid., V. 1023. 

249 Ibid., V. 1024-1025, 

250 Ibid., V, 1106-1107. See here also Hermarchus, as quoted in Porphyry, De Abstinentia 
1.8 (p. 47, lines 15 ff., ed. A. Nauck). 

251 De Rerum Natura V. 1108-1110. 

252 Ibid., V. 1113-1135. 

253 Ibid., V. 1136. 

254 Ibid., V. 1141. 


255 Ibid., V. 1142. 
256 Ibid., V. 1143-1144. 
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and repelled by, brutal force and arbitrary regimes,257 the human race, by its 
“own free choice, submitted to the rule of law and acknowledged strictly 
defined and delimited rights””?5°—rights which had sprung from “common 
covenants of peace” (communia foedera pacis).?59 In this fashion law and 
order not only replaced tyranny and bloody personal feuds,?®° but also exer- 
cised a restraining and wholesome control over men in that the Jaws proclaimed 
certain threats or sanctions which no evildoer could hope to escape forever.261 


V 


In conclusion it may briefly be stated that the philosophic, jurisprudential 
and political theories of Epicurus and the Epicureans were determined to a 
large extent by the major political and social events which characterize the 
Hellenistic and Roman era, that is, by the “political giantism” which developed 
during this period. In their essential leanings, these theories were, in part, 
under the influence of certain Sophistic and Cynic teachings, in part they 
were intended to be rebuttals of some current views, and in part they contained 
original notions of their own. In its historical impact upon certain Hellenistic 
and Roman schools of legal thought, Epicurean jurisprudence and political 
theory came to be one of the most widespread and enduring forms of legal 
philosophy. It proved to be that type of jurisprudential thinking which, on 
the whole, most persistently and most stubbornly held onto its original 
doctrines. This curious phenomenon may best be explained by the fact that 
Epicureanism was mentally, emotionally and politically best adapted to an era 
which, in its tendencies towards “‘political giantism,” in an eloquent gesture of 
protest, called for a jurisprudence or philosophy which nostalgically extolled 
intelligent individualism and pathetically advocated man’s retreat from a noisy, 
turbulent and dangerous world. 

Because of the writings of Lucretius in particular, Epicurean philosophy 
and legal as well as political theory came to be known during the Middle Ages. 


257 Ibid., V. 1146 ff. 

258 Ibid., V. 1147. 

259 Ibid., V. 1155. The same idea is expressed in Epicurus, SM no. 33 (DL X. 150). 

260 De Rerum Natura V. 1148 f. 

261 Ibid., V. 1151 ff.: “Hence comes fear of punishment which taints the goods of life. For 
violence and injury enclose in their net all those who do such things, and generally return 
upon him who began it all. Nor is it easy for one to pass a quiet and peaceful life whose 
deeds violate the bonds of common peace. For even if he hides it from the gods and from 
men, he must yet be uncertain that it will forever remain hidden.” This passage strongly 
reminds us of Epicurus, SM nos. 17 (DL X. 144), 34 (DL X. 151), and 35 (DL X. 151), of 
Zeno as he is quoted in Cicero, De Legibus I. 16. 50, and of Hermarchus, as he is reported 
in Porphyry, De Abstinentia I. 8 (p. 47, lines 26 ff., ed. A. Nauck), and ibid., I. 9 (p. 48, 
lines 3 ff., ed. A. Nauck). 


ANTON-HERMANN CHROUST 83 


Due to the efforts of Laurentius Valla and others, it was successfully revived 
during the Renaissance. Such philosophers as Pierre Gassendi professed 
distinct Epicurean leanings, something which may also be maintained, though 
with certain important modifications, about Thomas Hobbes, who is said to 
have derived his notion of the “social compact” from the Epicureans.?6? At a 
later date, a number of jurists and philosophers—among them Erhard Weigel, 
Samuel Pufendorf,263 Christian Thomasius and Jeremy Bentham—embraced 
certain aspects of Epicurean teachings.264 In the course of the nineteenth 
century, Epicurean legal theories, in a modified and “modernized” form, were 
consciously or accidentally revived, and the same might be said about some 
jurisprudential views advanced in the twentieth century. With varying success 
they seem to have retained their attractiveness throughout the ages, especially 
among legal positivists, legal pragmatists, some representatives of analytical 
jurisprudence, the legal relativists and the legal utilitarians. 


262 See A.-H. Chroust, “The Origin and Meaning of the Social Compact Doctrine,” Ethics, 
vol. 57, No. 1 (1946), pp. 38-56. 

263 See A.-H. Chroust, “A Note on Samuel Pufendorf,” Vanderbilt Law Review, vol. I, No. 
1 (1947), pp. 47-58. 

264 See A. Haas, of. cit. supra, note 76, passim. Thanks to the influence of Lucretius’ De 
Rerum Natura, Epicurean legal and political philosophy experienced a strong revival during 
the fifteenth, sixteenth and seventeenth centuries. In his De Voluptate of 1431, Laurentius 
Valla (1407-1457), an impassionate anti-Aristotelian and anti-Thomist (as evidenced by his 
Dialecticae Disputationes Contra Aristotelem), called Epicurus the most distinguished 
philosopher of Greek antiquity. Pierre Gassendi (1592-1655), who wrote the De Vita et 
Moribus Epicuri (Lyons, 1647) and the Syntagma Philosophiae Epicuri (Lyons, 1649), gave 
a thorough analysis and presentation of Epicurus’ teachings. Gassendi, it will be noted, 
drew his information from Diogenes Laertius (book X), Lucretius, Cicero and Seneca. In 
his De Iure Regni Apud Scotos (1579), George Buchanan (1506-1582) summarized as well 
as criticized Epicurean legal and political philosophy. In his efforts to combat certain aspects 
of scholastic philosophy, Francis Bacon likewise made use of Epicurus and Lucretius. 
Through Gassendi and Bacon, Thomas Hobbes (1588-1679) became acquainted with 
Epicurean philosophy. He based much of his legal, political and social theories on Epicurus, 
something which his contemporaries constantly pointed out. See, for instance, O. Mencken, 
Dissertatio de Hobbesü Epicureismo ex Eiusdem Libro de Cive Demonstratum (Leipzig, 
1668); Samuel Strimesius, Praxologia Apodictica (Frankfurt an der Oder, 1673); Valentin 
Velthemius, De Quaestione, Num Actus Dentur Per Se Honesti Aut Turpes, Quique Adeo 
In Sua Natura Sint Debiti Et Illiciti (Jena, 1674). Such influential and prolific continental 
jurists as Samuel Pufendorf (see A.-H. Chroust, op. cit. supra, note 263), Christian 
Thomasius and Nikolaus Gundling, likewise adopted Epicurean legal and political teachings. 


PUNISHMENT AND 
SELF-INCRIMINATION 


Robert S$. Gerstein 





ARGUMENTS ABOUT SELF-INCRIMINATION always leave one with the frustrating 
sense of having worked around the periphery of a problem, of never having 
come in sight of its vital core The opinions of the Supreme Court, when 
they do make an effort in the direction of a justification for the privilege, gen- 
erally offer a grab-bag of diverse reasons and vaguely articulated principles 
which do no more than suggest the existence of some more fundamental un- 
articulated major premise.? We may be satisfied to leave it there, to bask in 
the glow of “the integrity of the accusatory process” and “the dignity of the 
citizen” and to accept without question our sense that something that feels so 
right and sounds so right in terms of our humanistic predispositions just cannot 
be wrong. 

If, on the other hand, we bravely enter into an analytical consideration 
of these feelings and this rhetoric, and try to track down the assumptions that 
lie behind them, the conclusion generally seems to be that there just is no vital 
core to be found. What a careful analysis seems to leave us with is still some- 
thing of a grab-bag: no longer filled with vague suggestions and rhetorical 
devices, but a grab-bag all the same. Having decided to face the fact that what 
lies behind the privilege is not a single basic assumption but a number of un- 
related and sometimes antagonistic lines of reasoning, the next order of business 
is to analyze each strand, separately and in relation to the others. Surely this 
is a worthwhile endeavor, and one that gives us the satisfaction of having gotten 
far beyond the hazy generalities we began with, But the sense of frustration 
has not entirely disappeared. The desire to get at something more basic to the 
privilege, something that may replace diversity with unity, remains. 

The attempt here is to suggest the outlines of a unifying basis for the 
privilege. No rash claims are made for it. It is not offered as the sole justifica- 
"4 A typical enumeration of the various lines of reasoning which together are taken to 
form a justification for the privilege is to be found in 8 J. Wigmore, Evidence 310-17 (rev. 
ed., J. McNaughton 1961). 

2 See, e.g., Miranda v. Arizona, 384 U.S. 436, 460 (1966). 

3 Major efforts in this direction include 8 J. Wigmore supra, note 1, at 310-18; Meltzer, 
“Required Records, the McCarran Act, and the Privilege Against Self-Incrimination,” 18 Un. 


Chicago L. Rev. 687 (1951); McKay, “Self-Incrimination and the New Privacy,” 1967 Sup. 
Ct. Rev. 193. 
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tion of the privilege. Nor is it a kind of master principle from which all of 
the other lines of reasoning about the privilege can be derived in any strict 
sense, It is, however, an approach which does seem to get to fundamentals, 
and to tie the other strands of reasoning together in a very rough but meaning- 
ful way. 

Most approaches to self-incrimination depend upon the confrontation of 
the values embodied in the system of criminal punishment with other values 
to which they are thought to be antagonistic. The establishment of the privilege 
is then seen as a vindication of these other values (such as humanity and 
privacy) at the expense of the demands of punishment.* What shall be done 
here is to suggest that the privilege is essential to the maintenance of important 
values inherent in punishment itself. 

The argument for compelled self-incrimination is a simple one. It is an 
obvious means of getting reliable evidence on the basis of which we can single 
out those who deserve punishment. To the extent that we forbid its use, we 
forego one opportunity for getting such evidence, and reduce the likelihood 
that all who deserve punishment will be punished. 

So long as we focus upon deterrence of further crime and isolation of the 
criminal as the major goals of punishment, no fundamental objection can be 
made to this argument. If you can get evidence by forcing a man to testify 
against himself, then you certainly ought to do it. But this approach to punish- 
ment ignores a very important facet of its impact: the effect it will have upon 
the criminal. When we turn to rehabilitation as a goal of punishment, the 
problem emerges. It is the damage compelled self-incrimination does to our 
effort to reform through punishment which makes it unacceptable as a part 
of ihe criminal process. 

A conflict of values remains. The privilege protects the reformative side of 
punishment at the cost of giving up the contribution which enforced testi- 
mony might make to the cause of deterrence and isolation. But the conflict is 
on a new level. It is intrinsic to the institution of punishment. 


II 


The concern is with reform as a goal of punishment, not as an addition or 
alternative to it. The view that punishment can bring about reform is gen- 
erally unfashionable,’ but it has recently received powerful support from 


4 Packer’s analysis, which pits the values behind the self-incrimination privilege and 
other due process protections against the values underlying the values of crime control, is 
representative. See H. Packer, The Limits of the Criminal Sanction (1968), pp. 149-74. 

5 “In recent years, there has been a distinct trend away from the notion that inflicting 
pain reforms criminals. Also, it is now fashionable to argue that prisons do not correct... .” 
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Moberly in his book The Ethics of Punishment.® His analysis very effectively 
illuminates the inherent connection between punishment and reform. He 
shows us that efforts at reform cannot merely be attempts to soften the demands 
of just retribution by the introduction of humanitarian tendencies which are in 
conflict with it;7 retributive punishment itself cannot be regarded as just unless 
its tendency is to make the criminal a better, not a worse man. 

Moberly is aware that one who advocates enforced rehabilitation is liable to 
be charged with being “at once too easy-going and too dictatorial.”® On the 
one hand he seems to be saying that the hardened criminal should be subjected 
to some soft-headed scheme of moral uplift. On the other hand, it looks as if 
he is arguing that the basically honest man who has done something wrong 
should be liable to having his personality made over for him by an aggregation 
of enthusiastic do-gooders. It all smacks of a hazy utopianism which disre- 
gards man’s right to liberty and privacy as well as his irreducible capacity for 
evil. 

But further consideration of Moberly’s view shows these allegations to be 
groundless. He is not arguing that punishment must be more lenient, but 
simply that its harshness should not be of a sort which further hardens and 
degrades the character of the criminal.? Nor is he saying, however, that true 
punishment is a process of enforced conditioning to benevolence. It is instead 
an effort to stimulate the criminal’s conscience so that he will himself see the 
evil of his previous course and be able to act on this insight.10 There is much 
in the nature of punishment which is compulsory, but its operation on the 
conscience is not. The criminal is forced to submit to the stimulus, but the 
response does not follow automatically; it is up to him. His freedom and the 
integrity of his personality are maintained inviolate in this crucial respect, and 
this is because the nature of punishment requires that it be so. It is a mis- 
conception to think that the goal of reform could be more efficiently achieved 
by manipulation of the criminal’s conscience, and that we are therefore sac- 
rificing efficiency to other values in refusing to resort to it. The fact is that 
genuine reform cannot be achieved by means which disregard the freedom of 





Cressey, “The Nature and Effectiveness of Correctional Techniques,” Prison Within Society 
(Hazelrigg, ed. 1968), pp. 349, 351. See also, E. Sutherland and D. Cressey, Principles of 
Criminology (7th ed. 1966), p. 519 (hereinafter cited as Sutherland and Cressey). 

8 W. Moberly, The Ethics of Punishment (1968). 

7 Such a conflict seems generally to be assumed in the literature of criminology. See, 
e.g., Sutherland and Cressey, pp. 365-67, 519-21. A possible reconciliation has, however, 
been suggested by at least one group of social scientists. Hall, Williams and Tomaino, “The 
Challenge of Correctional Change: The Interface of Conformity and Commitment,” Prison 
Within Society, op. cit., p. 308. 

8 Moberly, of. cit., p. 228. 

® Ibid., pp. 109-20. 

10 Ibid., pp. 133-38. 
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conscience. What we want to do is to heighten the individual’s capacity for 
free choice in accordance with conscience by pressing him to see the true char- 
acter of his actions, not to stultify it by forcing and distorting the internal 
processes by which conscience is formed. 

Punishment can have this moral force just because it is in itself not pri- 
marily an educative device, but a morally justified community reaction to the 
crime.11 It is as the just recompense for the criminal’s injury to the com- 
munity that punishment has an impact upon his conscience. The limitations 
that Kant places upon the use of punishment are therefore essential guarantees 
of its power to reform: 


Judicial punishment can never be used merely as a means to promote some 
other good for the criminal himself or for civil society, but instead it must be 
imposed on him only on the ground that he has committed a crime; for 
a human being can never be manipulated merely as a means to the purposes 
of someone else. . . .1? 


It is because punishment means treating the criminal as a fellow citizen who 
has done an injury to the community and must pay the price for it, that it can 
lead him to assume responsibility for changing the course of his conduct. When 
this is so punishment presents itself to him as something worthy of respect, and 
he will want to understand why his community is punishing him.13 

The pain of punishment can in this way serve to lead him to understand 
the nature of the harm he has done to those around him, and the harm he is 
doing to himself in reducing his capacity to live in a community of free men.14 

Kant’s discussion of the punishment for theft, while we may not agree with 
its specific prescription, is a good illustration of the point. 


But what is meant by the statement: “If you steal from him you steal from 
yourself”? Inasmuch as someone steals, he makes the ownership of everyone 
else insecure, and hence he robs himself . . . of the security of any possible 
ownership, He has nothing and can also acquire nothing, but he still wants 
to live, and this is not possible unless others provide him with nourishment. 
But, because the state will not support him gratis, he must let the state have 
his labor at any kind of work it may wish to use him for... and so he 
becomes a slave. . . .15 

11 Ibid., p. 141. 

12 Kant, The Metaphysical Elements of Justice (J. Ladd, transl. 1965), p. 100. 

18 Moberly, op. cit., p. 142. Of course the underlying assumption is that punishment as 
we know it can only exist as part of a set of legal institutions for which there is general 
respect in the community. Ibid., pp. 133-34. See Gerstein, “The Practice of Fidelity to Law,” 
4 Law and Society Review 479 (1970). 


14 Ibid., pp. 206-07. 
15 Kant, op. cit., p. 102. 
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Establishing imprisonment as the punishment for thieves will, we hope, 
deter theft. But beyond that, because it is the treatment the thief deserves for 
the wrong he has done, we can also hope that it will make him understand the 
nature of his wrong. His temporary enslavement can make him understand 
that the tendency of his actions has been to enslave others by subjecting their 
freedom to his desires, and to reduce himself permanently to the level of slavery 
by incapacitating himself for life in a society of free men. He can thus be 
taught by his imprisonment the nature of the prerequisites for the life of 
freedom which he will lead after he has served his sentence. 

It is from this perspective that the incompatibility of punishment with 
compelled self-incrimination can be seen. Insofar as it means forcing the 
criminal to accept and publicly to affirm his own condemnation, it is a direct 
compulsion of conscience which is at war with the effort made through punish- 
ment to awaken the criminal’s own capacity to understand the direction in 
which his past actions move him and to take responsibility for changing that 
direction. To force a man to speak his own condemnation, to coerce him into 
a public display of remorse, is surely to stultify his ability sincerely to take re- 
sponsibility for his actions.16 The sort of man who will compliantly repeat the 
meae culpae demanded of him by the authorities is not the sort of man for 
whom we would have much hope for rehabilitation to responsibility. We are, 
in compelling self-incrimination, weakening the very capacities for self-evalua- 
tion and regeneration that we rely upon for rehabilitation in punishment. 

The point is clearest in those cases where compelled self-incrimination is 
overtly intended to play a role in reformation: the cases in which a confession 
and a show of contrition are demanded as a condition of parole.17 The 
intention is the obvious one of gaining evidence of rehabilitation. The demand 
for a confession at this point is thus seen by the official as part of a laudable 
effort to bring about reform through a program in which freedom is granted 
gradually in order to ensure that the convict will be able to use it responsibly. 
But what is the consequence? Is this not, as a distinguished commentator has 
suggested, a “penetration into the mind and personality . . . suggesting notori- 
ous practices in other political systems’’?18 


16 That imprisonment should be so designed that it will develop “self-reliance, self-control, 
self-respect, self-discipline” is the official view of the American Prison Association. Commit- 
tee on the Model State Plan, Model of Suggested Standards for a State Correction System 
(American Prison Association) (1946), p. 61, quoted in Sutherland and Cressey, p. 531. 

17 The practice seems to be common. See Dawson, “The Decision to Grant or Deny 
Parole: A Study of Parole Criteria in Law and Practice,” Washington University L.Q. 
(1966), 243. The United States Supreme Court has indicated its interest in deciding the 
constitutionality of this practice when presented in an appropriate case. See, Conway v. 
California, cert. dismissed as improvidently granted, 90 S. Ct. 312 (1969). 

18 Mansfield, “The Albertson Case: Conflict Between the Privilege Against Self-Incrimina- 
tion and the Government’s Need for Information,” Sup. Ct. Rev. (1966), p. 103. 
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One likely result of such a demand will be a falsification of the response. 
Surely professional criminals must in time grow adept at simulating contrition 
and determination to take a new path. When this occurs the convict is not 
simply rendering the system ineffective, he is also being encouraged to think 
less seriously than ever about his moral situation, to look upon contrition as a 
matter of mere appearance. Reform is less likely than ever. 

If, on the other hand, the contrition is genuine, the situation may be even 
worse. For it is being brought about, not as a natural outgrowth of the in- 
dividual’s own reaction to his punishment, but by means of a direct inter- 
vention into the processes of his conscience. Contrition and reform are pre- 
sented as states.to be produced for those in authority on demand. This must 
surely be a demeaning experience, and one which leaves the convict less, and 
not more, capable of taking responsibility for himself. 

It is in this context that it can most clearly be seen that compelled self- 
incrimination cannot be a part of the process leading to punishment, because 
self-incrimination and punishment are mutually exclusive alternatives. Punish- 
ment is a way of bringing about change by subjecting the guilty party to a 
painful experience which will, we hope, awaken his conscience. Compelled 
self-incrimination, on the other hand, is a way of changing him by interfering 
directly in the operation of his conscience. It may be one of the least subtle 
of the means available for accomplishing this: some sort of enforced psycholog- 
ical conditioning would probably work better.19 But they come to the same 
thing for our purposes, The critica] distinction is that between a process in 
which the individual continues to be treated as a responsible agent, even though 
we subject him to compulsory “education,” and one in which there is an 
effort at direct interference with the internal processes of the personality, an 
effort that cannot be consistent with individual integrity. 

This is not to say that self-incrimination or confession—the open adoption 
of the criminal act as one’s own act for which one must bear responsibility—is 
not an important part of rehabilitation, Such recognition of responsibility is 
the crucial first step toward halting the disintegration of the criminal’s per- 
sonality.2° There is thus a sound psychological basis for the critical position of 
confession in the Catholic Church.?! But it is voluntary self-incrimination 
alone which can have this effect.?? It is the confession which is a spontaneous 
outgrowth of the struggle of opposing tendencies within the guilty that serves 


19 The case for punishment as a preferable alternative to enforced conditioning is devel- 
oped in Morris, “Persons and Punishment,” 52 Monist 475 (1968). 

20 Reik, The Compulsion to Confess (1959), p. 347. 

21 Ibid., p. 351. 

22 See Fisher, “The Fifth Amendment and Forced Confession,” 71 Christian Century 945 
(1954). 
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as a starting point for regeneration. In such a case the verbalization of guilt is 
the culmination of a process in which the individual comes to understand 
himself, the nature of his action, and the nature of the destructive psychological 
tendencies which that action represents.?? Having come to understand and 
accept himself as the perpetrator of the crime, he can begin to take control of 
himself again and subject his actions to his conscience.24 A confession brought 
about by physical compulsion or fear is surely likelier to falsify or distort this 
process than to form its culmination. 

The doctrine of the Catholic Church which requires confession of its mem- 
bers seems to represent a contrary view. But a consideration of the history of 
its development shows that this is not so. In its origins, confession was indeed 
the spontaneous act of the individual,?5 and was thought to be valueless unless 
inspired solely by the love of God and the detestation of sin as offensive to 
Him.?6 Gradually, and in the face of strong opposition,?? the desire to open 
the benefits of confession to greater numbers of people led the Church to make 
it compulsory,?® and to regard it as effective even if inspired by the fear of 
punishment.2® The understanding of the Church fathers that this sort of 
“coerced” confession could not in itself do the work of regenerating the soul 
is shown by the fact that Divine Grace is seen as necessary to fill the gap. It is 
Divine Grace that can transform a confession motivated by mere servile attri- 
tion—fear of temporal disgrace—into one motivated by contrition—love of 
God—-and thereby give it the significance for the soul of the sinner that it 
would otherwise lack.30 

Of course, compulsion to self-incrimination in the criminal process is gen- 
erally directed simply to the securing of a conviction. It is not usually intended 
(at least overtly)31 to force the defendant to self-condemnation and repentance, 
and it will not do so in every case. It seems very likely that it will do so, how- 
ever, in the case of violations in the core area of the criminal law; violations 
which involve serious injury to the interest of others and therefore serious im- 
morality, committed by one of the vast majority of people for whom the 
criminal law is designed: people who to one degree or another feel themselves 
to be part of the same moral community with those whose interests they have 


23 Reik, op. cit., pp. 263-68. 

24 Ibid., p. 265. 

25 1 H. Lea, History of Confessions and Indulgences in the Latin Church (1896) p. 226. 

26 Ibid., Vol. 2, 5-9. 

27 Ibid., Vol. 1, 233-35, Vel. 2, 15-20. 

28 Ibid., Vol. 1, 228-29. 

29 Ibid., Vol. 2, 10-20. 

30 Ibid., Vol. 1, 101-02. 

31 See Reik, op. cit., pp. 277-79, for the view that this is a powerful though unconscious 
motivating factor in the effort to make criminals confess. 
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injured, and who therefore see, or can be brought to see, the violation as a 
moral issue.3? 

But this is also the very group to which the reformative goal of punishment 
is applicable. Punishment cannot arouse the conscience when there is no 
conscience to arouse. In order to effectively bring about reform it must be 
applied to someone who can be brought to see its point, who already has some 
disposition to feel that he has committed a moral wrong. Neither the evil con- 
sequences of self-incrimination nor the reformative effects of punishment will 
be present in every case. But they are linked together in that they both have 
their major impact in those central cases for which our system of criminal 
justice seems chiefly to be designed: the cases in which the offense does have 
a moral significance to the offender. 

What of the cases where this is not so? One would be the case of the 
hardened criminal who is so inured to the appeal of conscience that he can 
be made to recite every detail of his crimes without a qualm, and suffer any 
punishment without effect. Such a person would indeed be outside of the 
sphere with which we are concerned here. But how can we be assured until 
after the fact that a person accused of a crime is such a person? How can we 
ever be completely certain that he is wholly and irrevocably devoid of con- 
science? Perhaps we can never gain such certainty. At least it seems very 
difficult to see how we could design a procedure which would separate such 
people out from the others with sufficient certainty to warrant our treating 
them in a way which wholly disregards the possibility of their having a con- 
science. And if there is such a possibility, then we ought to punish with an eye 
to awakening it,33 and make sure that we do not short-circuit this effort 
through compelled self-incrimination. 

The other case would be that of the person who had been brought to see 
the character of his action and to feel remorse before the criminal process had 
set to work on him. In this case punishment would not be needed to set the 
processes leading to reform in motion. Punishment in such a case would be 
aimed entirely at other goals, and compelled self-incrimination would ap- 
parently not interfere with the achievement of them. Why not, then, allow 
compelled self-incrimination in such cases? For one thing, once again, because 
"82 For a full development of this view of the criminal law, see Hart, “The Aims of the 
Criminal Law,” Law and Contemporary Problems (1958) 401; Morris, supra note 13. 
There is evidence that a great many convicts accept the justice of their punishment, par- 
ticularly at the end of their prison terms. Glaser and Stratton, “Measuring Inmate Change 
in Prison,” The Prison Studies in Institutional Organization and Change (Cressey ed., 
1961), pp. 381, 388-89. 

33 Moberly, of. cit., p. 106. In fact, however, our prison officials do attempt something 
very like this, committing those who do not “respond to treatment” and who are especially 


dangerous to institutions which are primarily custodial and which “only to a slight extent 
endeavor to provide facilities and staff for treatment.” Sutherland and Cressey, p. 528. 
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it will be impossible to identify them. We can only be sure that the accused 
has independently come to recognize his wrongdoing and to feel remorse if he 
voluntarily comes to us and says so. But if he does that, we do not need the 
thumbscrew to get him to confess. Even if there were some reliable way of de- 
tecting remorse other than voluntary revelation, it could not be used to justify 
compulsory self-incrimination; it would obviate the need for it. 

At least in practical terms, then, the reformative aspect of punishment c can 
never be ruled out as a bar to compelled self-incrimination. Whatever its use- 
fulness in the gathering of evidence against the suspect for some purposes, the 
use of compulsion to get him to talk would always pose a threat to the achieve- 
ment of rehabilitation—one of the very goals toward which the gathering of 
evidence is ultimately directed. 


IE 


The other lines of reasoning that support the privilege do seem to connect 
with the notion developed here. Seen from this perspective, the whole con- 
cern with an “accusatory” and adversary system of criminal justice$* takes on 
a new meaning, It is no longer a matter of playing off the values which point 
toward an efficient system of punishment against those values of humanity 
which would put obstacles in the path leading to punishment. Punishment 
itself is here seen as an affirmation of humane values which positively require 
the accusatory system for their effectuation. The alternative is the inquisitory 
system, in which the prosecution effort is concentrated on gaining evidence 
through the compelled cooperation of the suspect rather than other means. 
Such a system might (but might not) involve a gain in the efficiency with 
which guilty people are subjected to punishment, but it would at the same 
time undermine the guilty party’s capacity to respond to punishment. Punish- 
ment as seen from this perspective can intelligibly be described as an effort to 
force a man to be free—it involves the use of force to stimulate the free action 
of the conscience.35 But the use of force in the inquisitory process-involves an 
immediate imposition on the will, intellect and conscience of the individual, 
pressing them into patterns created by the prosecution. This might also be 
described as “forcing a man to be free,” but the use of the phrase here seems 
spurious, as not the free action, but the coerced response of the rational faculties 
is the final outcome. 


34 This approach is taken up by Wigmore, op. cit., p. 317; Meltzer, supra note 3; McKay, , 


supra note 3 at 209. Bentham called this the “fox hunter’s reason.” 8 Wigmore, Evidence, 
(3rd ed. 1940), p. 305. 
35 See Moberly, op. cit., p. 131. 
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The most notorious use of the inquisitory technique; the Holy Inquisition 
of the Middle Ages, was founded in part on the belief that the extortion of a 
confession through deception or force really could save the soul of the 
heretic.3® It is obvious, however, that such a belief in the spiritual benefits of 
compelled self-incrimination rested on theological assumptions which have no 
place in the modern criminal law. 

So, too, our concern with the inherent cruelty of forcing the individual to 
turn his own hand against himself®? becomes more intelligible. It is not simply 
that we are inflicting a greater degree of pain than is called for by punishment, 
but that we are inflicting it in a wholly different and inconsistent manner. 
This is a sort of cruelty which works against the purposes of punishment, in 
that it seems likely to make men more servile, less self-respecting than they had 
been. But it is surely the purpose of punishment to make men better rather 
than worse, to prepare them for a life of freedom, not servility. In fact, we do 
not generally think of the justifiable infliction of pain in punishment as cruelty. 
Perhaps this is part of the point of the prohibition of cruel and unusual punish- 
ment in the Constitution: the ruling out of punishments which are inconsistent 
with the maintenance of the criminal’s status as at least a potential member of 
the community. Perhaps both the privilege against self-incrimination and the 
prohibition of cruel and unusual punishment arise from a recognition of the 
fact that our principles require us to continue to show respect for the inherent 
dignity of our fellow citizens, even if they have committed crimes against us.38 

The argument which focuses upon the violation of privacy inherent in 
compelled self-incrimination®® is also related to the main theme developed 
here. We are concerned with the stimulation of the free action of the in- 
dividual conscience as an end of punishment, and such free action simply 
could not exist without privacy. Pervasive requirements for disclosure of men’s 
consciences would leave no room for the free decision to repent. Privacy is an 
essential condition of the response we seek in punishing. 


36 1 H. Lea, History of the Inquisition in the Middle Ages (1888), p. 415. 

37 This concern was apparently an important factor in the early development of the 
privilege. L. Levy, Origins of the Fifth Amendment (1968), pp. 159, 170. This is Ben- 
tham’s “old Woman’s reason.” 8 Wigmore, supra, note 17, p. 305. 

38 See Goldberg and Dershowitz, “Declaring the Death Penalty Unconstitutional,” 83 
Harvard Law Review, 1773, 1788 (1970), suggesting that any punishment which involves 
wholly “severing the ties of society to the individual” is unconstitutional. See also Trop 
v. Dulles, 356 U.S. 86, 101 (Warren, C.J.), 111 (Brennan, J., concurring 1958). Is this 
not the case with any punishment in which the interests of the punished are wholly dis- 
regarded? See Moberly, The Ethics of Punishment, pp. 108-09. 

39 See Gerstein, “Privacy and Self-Incrimination,” 80 Ethics 87 (1970). 
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CONCLUSION 


The argument for incompatibility of compelled self-incrimination with 
punishment rests on the assumption that punishment really is meant to serve 
the purpose of awakening the conscience of the criminal. But we are all aware 
of facts that point in a very different direction, facts that have led many of us 
to believe that punishment today dehumanizes and brutalizes far more fre- 
quently than it leads to moral regeneration.*0 Is an argument based on so 
questionable an assumption at all relevant to the debate over self-incrimination? 
The crucial point is that genuine efforts toward rehabilitation are made by our 
penal institutions, and there is a constant struggle for their improvement.*! 
If these efforts are not notably successful, it is mainly because the task is very 
difficult and expensive to carry out. In particular there are difficulties involved 
in reconciling the various goals of imprisonment with each other in practice. 
Reform is by no means logically inconsistent with retribution and isolation in 
the treatment of the prisoner,*? but it is surely not an easy matter to work out 
the relation between them in practice.*3 

The reformative view of punishment is thus plausible and appealing 
because it reflects our ideals as they appear, though all too dimly, in the design 
of our current institutions of punishment, and in our efforts to change those 
institutions. Compelled self-incrimination is incompatible with the effort to 
realize these ideals, and that is a very good reason for prohibiting it. 


40 “There is general consensus that prison experience is crimogenic in nature. Prisons 
breed crime.” Garrity, “The Prison as a Rehabilitative Agency,” The Prison, supra, note 
15, p. 361. 

41 See Sutherland and Cressey, pp. 518-30. 

42 “ | | punishment must first be retributive if it is to become reformatory. The wrong- 
doer must come to regard his punishment as the just reward of his deed. . . .” Moberly, 
op. cit p. 141. See also Sutherland and Cressey p. 546; Hall, Williams and Tomaino, 
supra, note 7. 

43 See Sutherland and Cressey, pp. 518-30. 


FREEDOM OF SPEECH AND PRESS: 
FOR WHAT PURPOSE? 


Francis Canavan 





La grandeur du génie, ne consisterait-elle pas mieux ù savoir 
dans quel cas il faut Puniformite, et dans quel cas il faut des 
differences’? Montesquieu, L'Esprit des lois, XXIX, 18. 


“THE MODERN HISTORY of the guarantee of freedom of speech and press has 
been one of a search for the outer limits of that right,” said Justice Harlan of 
the U. S. Supreme Court in 1967.1 He went on to note that the search dates 
from “the fountainhead opinions of Justices Holmes and Brandeis in Schenck, 
Abrams and Whitney.”2 But the Court’s concentration on the outer bound- 
aries of freedom of expression, Justice Harlan felt, “has perhaps omitted from 
searching consideration the ‘real problem’ of defining or delimiting the right 
itself.” 

Justice Harlan’s point was well taken. One examines the opinions of the 
Court since 1919 in vain for a fully thought-out and consistent philosophy of 
freedom of speech and press. It is not surprising that it should be so. The 
Court, after all, has the task of deciding cases at law and elaborates standards 
sufficient to the decision of the cases that come before it. It is not a philosoph- 
ical academy and prudently abstains for the most part from trying to set 
forth the whole theory that lies behind its decisions—if indeed there is a theory 
consciously acknowledged and accepted by all the Justices who concur in those 
decisions, 

The aim of this paper, then, is not to present “the” philosophy of the 
Court or of any of its individual members in regard to freedom of speech and 
press. The opinions of the Court and of individual members will be copiously 
quoted,? but in the service of an analysis and an argument which is not theirs 
and with which they might well disagree. In short, this paper is a brief for the 
author’s point of view rather than an objective study of the Court’s point of 
view. 

1 Announcing the judgment of the Court, Curtis Publishing Co. v. Butts, 388 U.S. 130, 
ie Cf. Chief Justice Vinson’s remark: “No important case involving free speech was 
decided by this Court prior to Schenck v. United States, 249 U.S. 47 (1919).” For the 
Court, Dennis v. U.S., 341 U.S. 494, 503 (1951). Cf. Frankfurter, J., concurring, Kovacs 
v. Cooper, 336 U.S. 77, 95 (1949). 

3A number of the statements quoted will refer to freedom of assembly as well as to 


freedom of speech and press, but in the mind of the Court, these freedoms are all closely 
related. 
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Its thesis is that the “searching consideration” of “the ‘real problem’ of 
defining or delimiting the right” of free speech and free press, which Justice 
Harlan suggests is needed, must start from the purposes which the right is 
intended to serve, taken in relation to other purposes which the Constitution 
also intends to achieve. It is from these purposes that the norms and the 
limits of the exercise of freedom of speech and press must be derived. 

In relation to its constitutional purposes, speech (taking it for the moment 
in a broad sense to include every kind of utterance and publication) is not 

` always of the same kind or equally protected by the Constitution. Freedom of 
speech, without distinctions among kinds of speech, is no more defensible 
than an unqualified freedom of action, and no more desirable. A free society, 
after all, is as much a society in which people are free to act as one in which 
they are free to talk (unless one agrees with the Dublin Opinion’s sardonic 
comment that a free country is a country where you are free to complain about 
the restrictions). Yet freedom to act does not include freedom to perform 
every action, or any action in all circumstances, nor does it imply that every 
action is of equal value in the eyes of the law and, consequently, equally sub- 
ject to or immune from restraint. 

“Action,” in fact, is an abstraction with little practical legal meaning until 
we know with what kind of action we are dealing, and the same is true of 
“speech.” Utterances are of different qualities and unequal value in relation 
to the purposes for which freedom of speech is constitutionally guaranteed. A 
theory of freedom of speech must therefore make distinctions among kinds and 
grades of speech, and these distinctions will derive from the purposes which 
constitutionally protected speech is intended to serve. 

A thorough discussion of freedom of speech would begin with the question 
whether this freedom should be legally protected. But let us begin where the 
Court begins, with the proposition that the freedom is constitutionally guar- 
anteed* and is fundamental to the American political system. The Court and 
its members have long described freedom of speech and press as “basic to the 
conception of our government”? and as “essential to free government’’® or to 
“the workings of a free society.”’ Freedom of thought and speech, as the 
Court said in 1937, “is the matrix, the indispensable condition, of nearly every 


4“Congress shall make no law . . . abridging the freedom of speech, or of the press.” 
First Amendment to the Constitution of the United States. To which add: “It is no longer 
open to doubt that the liberty of the press, and of speech, is within the liberty safeguarded 
by the due process clause of the Fourteenth Amendment from invasion by State action.” 
Hughes, C. J., for the Court, Near v. Minnesota, 283 U.S. 697, 707 (1931). 

5 Roberts, J., dissenting, Thomas v. Collins, 323 U.S. 516, 548 (1945). 

ê Murphy, J., for the Court, Thornhill v. Alabama, 310 U.S. 88, 95 (1940). 
T Brennan, J., for the Court, Speiser v. Randall, 357 U.S. 513, 521 (1958). 
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other form of freedom.”8 Thirty years later the Court repeated the theme: “A 
broadly defined freedom of the press assures the maintenance of our political 
system and an open society.”? 

The assumption behind these assertions is that a primary purpose of the 
American polity is the preservation of freedom or of what the Court once 
called “a scheme of ordered liberty.”1° Freedom is not the only conceivable 
end, or necessarily the highest end, for which men might organize a political 
society, But the Court takes it as a fundamental American value and interprets 
the constitutional guarantee of freedom of speech and press in the light of that 
premise. 

The chief function of the guarantee, in the eyes of the Court, is to serve 
the political needs of an open and democratic society. “The core value of the 
Free Speech Clause of the First Amendment,” the Court has said, is “the 
public interest in having free and unhindered debate on matters of 
public importance.’’11 Or, as Justices Black and Douglas said in a concurring 
opinion in New York Times v. Sullivan (1964), “Freedom to discuss public 
affairs and public officials is unquestionably, as the Court holds today, the 
kind of speech the First Amendment was primarily designed to keep within the 
area of free discussion.”!2 The hypothesis underlying the Amendment is that 
“free debate of ideas will result in the wisest governmental policies.”13 There- 
fore, as an early authority said, the evil which the Amendment was designed 
to obviate was “any action of the government by means of which it might 
prevent such free and general discussion of public matters as seems absolutely 
essential to prepare the people for an intelligent exercise of their rights as 
citizens.”!4 In the words of Justice Black, “Whatever differences may exist 
about interpretations of the First Amendment, there is practically universal 
agreement that a major purpose of that Amendment was to protect the free 
discussion of governmental affairs.” 15 

The further purpose, according to Chief Justice Hughes, was “that gov- 
ernment may be responsive to the will of the people and that changes may be 


8 Cardozo, J., for the Court, Palko v. Connecticut, 302 U.S. 319, 327 (1937). 

® Brennan, J., for the Court, Time v. Hill, 385 U.S. 374, 389 (1967). Cf. the opinions 
of the Court in Butler v. Michigan, 352 U.S. 380, 384 (1957); Roth v. U.S., 354 U.S. 
476, 488 (1957); Shelton v. Tucker, 364 U.S. 479, 486 (1960); and the concurring 
opinion of Brandeis, J., joined by Holmes, J., in Whitney v. California, 274 U.S. 357, 
375 (1927). 

10 Palko v. Connecticut, 302 U.S. 319, 325 (1937). 

11 Pickering v. Board of Education, 391 U.S. 563, 573 (1968). 

12 376 U.S. 254, 296-297. Cf. the opinions of the Court in Grosjean v. American Press 
Co., 297 U.S. 233, 243 (1936), and Rosenblatt v. Baer, 383 U.S. 75, 85 (1966). 

13 Vinson, G.J., for the Court, Dennis v. U.S., 341 U.S. 494, 503 (1951). 

142 Cooley’s Constitutional Limitations, 8th ed., p. 886, quoted with approval by Suther- 
land, J., for the Court, Grosjean v. American Press Co., 297 U.S. 233, 249-250 (1936). 

35 For the Court, Mills v. Alabama, 384 U.S. 214, 218 (1966). 
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obtained by lawful means.”16 Justice Jackson was of the opinion that “the 
forefathers” protected freedom of speech and press “because they knew of no 
other way by which free men could conduct representative democracy.”1? 
On another occasion he explained: “It is our philosophy that the course of 
government should be controlled by a consensus of the governed. This process 
of reaching intelligent popular decisions requires free discussion.”18 

The primary purpose of the constitutional guarantee of free speech and 
press, then, is political; the means by which this purpose is to be achieved 
has been described by the Court, in the most general terms, as “communica- 
tion of information or opinion.”19 The First Amendment assumes, according 
to the Court, “that the widest possible dissemination of information from 
diverse and antagonistic sources is essential to the welfare of the public.”2° 
The “predominant purpose” of freedom of the press, the Court has said, 
“was to preserve an untrammeled press as a vital source of public informa- 
tion.”21 But, beyond the need for information about public affairs, the Court 
sees the constitutional guarantee as protecting a clash of opinions which fosters 
the pursuit of political truth and political good. 

“Winds of doctrine should freely blow,” declared Justice Frankfurter, 
“for the promotion of good and the correction of evil . . . [b]ecause freedom of 
public expression alone assures the unfolding of truth, it is indispensable to the 
democratic process.”2? “Tt was the pursuit of truth which the First Amend- 
ment was designed to protect,” agreed his frequent opponents, Justices Black 
and Douglas.23 The Court echoed in a more recent opinion: “It is the 
purpose of the First Amendment to preserve an uninhibited marketplace of 
ideas in which truth will ultimately prevail... .”24 

The metaphor of a “free trade in ideas,” with the corollary notion that 
“the best test of truth is the power of the thought to get itself accepted in the 
competition of the market,”25 has been a favorite of the Court since the days 
of Justice Holmes. The theory behind the metaphor received classic expres- 


16 For the Court, Stromberg v. California, 283 U.S. 359, 369 (1931). Cf. the opinions 
of the Court in DeJonge v. Oregon, 299 U.S. 353, 365 (1937), and Roth v. U.S., 354 
U.S. 476, 484 (1957). 

47 Concurring, Thomas v. Collins, 323 U.S. 516, 545 (1945). 

18 Dissenting, Terminiello v. Chicago, 337 U.S. 1, 32 (1949). 

19 Roberts, J., for the Court, Cantwell v. Connecticut, 310 U.S. 296, 310 (1940). 

20 Associated Press v. US., 326 U.S. 1, 20 (1945). 

21 Grosjean v. American Press Co., 297 U.S, 233, 250 (1936), 

22 Dissenting, Bridges v. California, 314 U.S. 252, 291, 293 (1941). 

23 Douglas, J., joined by Black, J., dissenting, Adler v. Board of Education, 342 U.S. 
485, 511 (1952). 

24 Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367, 390 (1969). Cf. the opinion of 
the Court, Thornhill v. Alabama, 310 U.S. 88, 95 (1940). 

25 Holmes, J., joined by Brandeis, J., dissenting, Abrams v. U.S., 250 U.S. 616, 630 (1919). 
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sion in an opinion by Chief Judge Learned Hand of the U. S. Court of Ap- 
peals, which was quoted as follows by Justice Frankfurter: 


The interest which [the First Amendment] guards, and which gives it its 
importance, presupposes that there are no orthodoxies—religious, political, 
economic, or scientific—which are immune from debate and dispute. 
Back of that is the assumption—itself an orthodoxy, and the one permis- 
sible exception—that truth will be most likely to emerge if no limitations 
are imposed upon utterances that can with any plausibility be regarded 
as efforts to present grounds for accepting or rejecting propositions whose 
truth the utterer asserts or denies. International Brotherhood of Electrical 
Workers v. Labor Board, 181 F.2d 34, 40. In the last analysis it is on the 
validity of this faith that our national security is staked.?6 


The liberal orthodoxy thus expounded is, of course, no more exempt from 
criticism than any other orthodoxy. But let us take it as the prevailing faith 
of our liberal society.27 It asserts that the aim of freedom of expression is 
truth but, for that very reason, no idea enters the marketplace with a legal 
presumption that it is true or that the expression of opposing ideas may be 
legally prohibited. Government serves truth, not by teaching truth or repress- 
ing error, but by protecting the market in which truth will prevail. “It cannot 
be the duty, because it is not the right, of the state,” Justice Jackson explained, 
“to protect the public against false doctrine. The very purpose of the First 
Amendment is to foreclose public authority from assuming a guardianship of 
the public mind through regulating the press, speech, and religion. In this 
every person must be his own watchman for truth, because the forefathers did 
not trust any government to separate the true from the false for us.”?8 It 
follows, as the Court was to say years later, that “the Constitution protects 
expression . . . without regard to... the truth, popularity, or social utility of 
the ideas and beliefs which are offered.’’29 

The Constitution evenhandedly protects the expression of ideas and 
beliefs, but not because it is indifferent to their truth and social utility. It does 
so because of a faith in “the power of reason as applied through public dis- 
cussion”? to distinguish the true from the false, the good from the evil, without 
interference by governmental authority. “Back of the guarantee of free 
~ 28 Concurring in part, Dennis v. U.S., 341 U.S. 494, 550 (1951). Cf. the opinion of the 
Court in New York Times v. Sullivan, 376 U.S. 254, 270 (1964). 

27 As d’Alembert said in the Discours préliminaire of L’Encyclopédie, “Only the freedom 
to act and to think is capable of producing great works, and freedom needs only enlighten- 
ment to protect itself from excess.” This is a faith which even those may admire who are 
unable to suppress doubts about the unfailing efficacy of enlightenment. 

28 Concurring, Thomas v. Collins, 323 U.S. 516, 545 (1945). 


28 N.A.A.C.P. v. Button, 371 U.S. 415, 445 (1963). 
30 Brennan, J., for the Court, New York Times v. Sullivan, 376 US. ‚254, 270 (1964). 
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speech,” said Justice Frankfurter, lies “faith in the power of an appeal to 
reason by all the peaceful means of gaining access to the mind.”31 

The First Amendment’s policy of protecting speech, according to Justice 
Jackson, “is rooted in faith in the force of reason.”?2 The primary purpose of 
the Amendment’s guarantee of freedom of speech and press, therefore, is to 
produce a government controlled by a public opinion that has been formed 
through free and rational debate on public issues. 

The Court has also insisted, increasingly in recent years, that freedom of 
expression covers persuasion to action as well as exposition of ideas. The 
protection intended by the First Amendment, declared the Court in the heyday 
of the “preferred position” of First Amendment freedoms, “extends to more 
than abstract discussion, unrelated to action. The First Amendment is a 
charter for government, not for an institution of learning. ‘Free trade in ideas’ 
means free trade in the opportunity to persuade to action, not merely to 
describe facts.”33 

Again, in 1963, the Court said: “Abstract discussion is not the only 
species of communication which the Constitution protects; the First Amend- 
ment also protects vigorous advocacy, certainly of lawful ends, against gov- 
ernmental intrusion.”%4 Thus, as the Court said in New York Times v. Sul- 
livan in 1964 and has often since repeated, there is “a profound national com- 
mitment to the principle that debate on public issues should be uninhibited, 
robust, and wide-open, and that it may well include vehement, caustic, and 
sometimes unpleasantly sharp attacks on government and public officials.”35 
At the same time the Court has also insisted that freedom of speech and press 
includes the right to receive, as well as to impart, “information and ideas.’”36 

The end sought by constitutionally guaranteeing freedom of expression is 
not solely political, however. ‘The guarantees for speech and press are not the 
preserve of political expression or comment upon public affairs, essential as 
those are to healthy government.”37 For one thing, freedom of speech and 


31 For the Court, Drivers Union v. Meadowmoor Co., 312 U.S. 287, 293 (1941). Cf. 
Justice Frankfurter’s dissenting and concurring opinions in Bridges v. California, 314 U.S. 
252, 282 (1941), and Niemotko v. Maryland, 340 U.S. 268, 282 (1951). 

32 Dissenting, Kunz v. New York, 340 U.S. 290, 302 (1951). 

33 Thomas v. Collins, 323 U.S. 516, 537 (1945). Cf. the opinion of the Court in Ter- 
miniello v. Chicago, 337 U.S. 1 (1949). 

34 N.A.A.C.P. v. Button, 371 U.S. 415, 429. 

35 376 U.S. 254, 270. Cf. the opinions of the Court in Bond v. Floyd, 385 U.S. 116, 
136 (1966), Pickering v. Board of Education, 391 U.S. 563, 573 (1968); Red Lion Broad- 
casting Co. v. F.C.C., 395 U.S. 367, 390 (1969); Greenbelt Cooperative Publishing Asso- 
ciation v. Bresler, 26 LEd 2d 6 (1970). 

36 Stanley v. Georgia, 394 U.S. 557, 564 (1969). Cf. the opinion of the Court in Red 
Lion Broadcasting Co. v. F.C.C., 395 U.S. 367, 390 (1969). 

37 Brennan, J., for the Court, Time v. Hill, 385 U.S. 374, 388 (1967). Cf. the opinion 
of the Court in United Mine Workers v. Illinois Bar Association, 389 U.S. 217, 223 (1967). 
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press “is as much a guarantee to individuals of their personal right to make 
their thoughts public and put them before the community . . . as it is a social 
necessity required for the ‘maintenance of our political system and an open 
society.’ ”33 For another, the social goals of freedom of expression are broader 
than the merely political. 

Thus Justice Frankfurter said: “Freedom of expression is the well-spring 
of our civilization. . . . For social development of trial and error, the fullest 
possible opportunity for the free play of the human mind is an indispensable 
prerequisite.”39 “The First Amendment was designed to enlarge, not to limit, 
freedom in literature and in the arts as well as in politics, economics, law, and 
other fields,” said Justice Douglas. Justice Harlan agreed that the Founders 
“felt that a free press would advance ‘truth, science, morality and arts in 
general’ as well as responsible government.”’4° 

For similar reasons, the Court has extended the protection of freedom of 
speech and press to academic freedom. “Our Nation is deeply committed to 
academic freedom, which is of transcendent value to all of us and not merely 
to the teachers concerned. That freedom is therefore a special concern of the 
First Amendment... .”41 The Court has even wrapped the mantle of freedom 
of expression around “mere entertainment,” saying: “The line between the 
informing and the entertaining is too elusive for the protection of that basic 
right.”#2 But in mentioning this position of the Court, we anticipate a prob- 
lem that must be dealt with later, and which we will therefore pass by for the 
moment. 

From the dicta of the Court and of individual Justices that have been 
quoted, one can elaborate a certain view of the purposes of the First Amend- 
ment’s guarantee of freedom of speech and press. In this view, the guarantee 
was meant to protect and facilitate the achievement of rational ends by com- 

38 Harlan, J., announcing the judgment of the Court, Curtis Publishing Co. v. Butts, 
388 U.S. 130, 149 (1967). Note that in the leading case of Gitlow v. New York freedom 
of speech and press was assumed to be “among the fundamental personal rights and ‘liber- 
ties’ protected by the due process clause of the Fourteenth Amendment.” Sanford, J., for the 
Court, 268 U.S. 652, 666 (1925) [emphasis added]. Cf. Justice Jackson’s dictum: “Our 
forefathers . . . gave the status of almost absolute individual rights to the outward means 
of expressing belief.” Concurring and dissenting, American Communications Association v. 
Douds, 339 U.S. 382, 442 (1950). 

39 Concurring in part, Dennis v. U.S., 341 U.S. 494, 550 (1951). 

40 Announcing the judgment of the Court, Curtis Publishing Co. v. Butts, 388 U.S. 130, 
147 (1967). The interior quotation is from the Letter to the Inhabitants of Quebec, 1 
Journals of the Continental Congress 108, which has often been cited by the Justices of 
the Court. 

41 Brennan, J., for the Court, Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967). 
Cf. the eulogies of academic freedom by Frankfurter, J., joined by Douglas, J., concurring, 
Wieman v. Updegraff, 344 U.S. 183, 194-198 (1952), and Warren, C. J., announcing the 
judgment of the Court, Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957). 


42 Winters v. New York, 333 U.S. 507, 510 (1948). Cf. the opinion of the Court in 
Stanley v. Georgia, 394 U.S. 557, 566 (1969). . 
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munication among free and ordinarily intelligent people. Chief among these 
ends is the successful functioning of the democratic political process. But 
freedom to express one’s mind is an individual right as well as a means to 
` social goals; and the social goods to be realized through free expression are 
much broader than the strictly political, They include the whole range of 
objects of the human mind, the esthetic as well as the logical and narrowly 
rational. It is the pursuit not only of the true and the good, but of the beautiful 
as well, that deserves constitutional protection. Yet what the Constitution 
intends to protect is always the free functioning of a mind presumed to be 
rational and intelligent. 

Abuses of freedom of speech and press must indeed be tolerated, but not 
for their own sake or as if there were no difference between use and abuse. As 
the Court said in Cantwell v. Connecticut, “the people of this nation have 
ordained, in the light of history, that, in spite of the probability of excesses 
and abuses, these liberties are, in the long view, essential to enlightened opinion 
and right conduct on the part of the citizens of a democracy.”*3 The assump- 
tion is clear that not every opinion or principle of conduct is in itself en- 
lightened or right and worth protecting. 

The problem then is how to relate the constitutional guarantee of freedom 
of expression to the ends it is supposed to serve. For end or purpose is a limit- 
ing principle, regulating and restricting the uses of means to those which in 
some way contribute to the end. If a freedom is guaranteed for the sake of a 
certain end, those uses of the freedom which make no contribution to that 
end, or are positive hindrances to its achievement, are abuses of the freedom 
and cease to enjoy the protection of the guarantees, unless the effort to sup- 
press the abuses would be an even greater hindrance to the end. 

There are many who feel that to authorize government to suppress any 
abuse of freedom of speech or press is necessarily and always a greater threat 
to the purposes for which the guarantee of freedom was established than it is to 
tolerate the abuses. The only acceptable solution to the problem, according 
to this view, is to absolutize the guarantee and to protect all utterances and 
publications without distinction or discrimination, so long as they remain 
in the realm of expression and do not pass over into the area of conduct. 
Among the members of the Supreme Court, the names most prominently 
identified with this solution of the problem are those of Justices Black and 
Douglas. 

Their position has evolved over the years in the direction of an ever- 
greater absolutism. Justice Douglas, for instance, once wrote: “The validity 


43310 U.S. 296, 310 (1940). 
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of the obscenity laws is recognized that the mails may not be used to satisfy 
all tastes, no matter how perverted.”** In later years he abandoned that 
view.45 By 1966 he found sexually deviant tastes to be “values” as socially 
important to those who have them as the “values” of the “normal” majority, 
and as deserving of the protection of freedom of speech and press.*6 By 1969 
he felt obliged to explain that he had consistently dissented from the view that 
“ ‘obscenity’ is not protected by the Free Speech and Free Press Clauses of the 
First Amendment . . . but not because, as frequently charged, I relish 
‘obscenity.’ #7 

Similarly, in Beauharnais v. Illinois, Justice Douglas was apparently 
willing, though reluctantly, to accept the power of a State to enact a group 
libel law.48 Later he was to announce: “In my view the First Amendment 
would bar Congress (and the States) from passing any libel law,’#° and in this 
view he was joined by Justice Black.5° Finally, although Justices Black and 
Douglas originally accepted the clear and present danger test as a norm for 
judging the limits of freedom of speech and press,5! they now “see no place in 
the regime of the First Amendment for any ‘clear and present danger’ test, 
whether strict and tight as some would make it, or free-wheeling as the Court 
in Dennis rephrased it.”5? 

Despite such variations, it is safe to say that the Black-Douglas position 
has not changed in substance but has only grown in clarity and firmness during 


44 For the Court, Hannegan v. Esquire, Inc., 327 US. 146, 158 (1946). Cf. his dissent- 
ing opinion in Dennis v. U.S., 341 U.S. 494, 581 (1951). 

45 See his dissenting opinion, joined by Black, J., in Roth v. US., 354 U.S. 476, 508 
(1957). 

46 Dissenting, Ginsberg v. U.S., 383 U.S. 463, 489. 

47 Dissenting, Byrne v. Karalexis, 24 LEd 2d 486, 487. 

48 This is an inference, perhaps unjustified, from the fact that Justice Douglas joined 
Justice Reed in a dissenting opinion in which the latter said that he accepted “the con- 
stitutional power of a state to pass group libel laws to protect the public peace.” 343 U.S. 
250, 283 (1952). In his own dissenting opinion in the same case, Justice Douglas said 
that it would be constitutional to proscribe a conspiracy of the Nazi type “which was 
aimed at destroying a race by exposing it to contempt, derision, and obloquy. ... For 
such a project would be more than the exercise of free speech. Like picketing, it would 
be free speech plus.” Ibid., at 284. 

49 Concurring, Rosenblatt v. Baer, 383 U.S. 75, 90-91 (1966). 

50 See his separate opinion in the same case, ibid., at 95. It appears, however, that the 
sweeping denial of the constitutionality of libel laws means only that “the First Amendment 
guarantees to each person in this country the unconditional right to print what he pleases 
about public affairs.” Black, J., joined by Douglas, J., dissenting, Ginsberg v. Goldwater, 
24 LEd 2d 695, 696 (1970) [emphasis added]. Note that Justice Douglas once joined 
in a concurring opinion in which Justice Goldberg said that the Constitution does not 
protect “defamatory statements directed against the private conduct of a public official or 
private citizen.” New York Times v. Sullivan, 376 U.S. 254, 301 (1964). 

51 E.g., Black, J., for the Court, Bridges v. California, 314 U.S. 252, 263 (1941) ; Douglas, 
J., dissenting, Dennis v. U.S., 341 U.S. 494, 584-585, 590 (1951); Douglas, J., dissenting, 
Beauharnais v. Illinois, 343 U.S. 250, 284-285 (1952). 

52 Douglas, J., concurring, Brandenburg v. Ohio, 395 U.S. 444, 454 (1969). Black, J., 
concurring, ibid., at 449, states his explicit agreement with this view. 
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their long tenure on the Court. By no means the earliest, but one of the more 
succinct statements of this position is Justice Douglas’s: “The only line drawn 
by the Constitution is between ‘speech’ on the one side and conduct or overt 
acts on the other.”5® For a typical statement by Justice Black we may take 
the following: “J think the Founders of our Nation in adopting the First 
Amendment meant precisely that the Federal Government should pass ‘no law’ 
regulating speech and press but should confine its legislation to the regulation 
of conduct. So too, that policy of the First Amendment made applicable to 
the States by the Fourteenth, leaves the States vast power to regulate conduct, 
but no power at all, in my judgment, to make the expression of views a 
crime.”54 

The constitutional line, then, is between conduct and the expression of 
“ideas.” The First Amendment, says Justice Black, guarantees “complete 
freedom for expression of all ideas.”55 “Its aim was to unlock all ideas for 
argument, debate, and dissemination,”5® says Justice Douglas, and it “leaves no 
power in government over expression of ideas.”57 They do not define, how- 
ever, what constitutes an “idea.” One gets the impression that for Justice 
Black and particularly for Justice Douglas, anything that is uttered by a 
human voice or comes off a printing press, whether in the form of words, 
photographs, or motion pictures, is an “idea” and as such is entitled to the 
protection of the First Amendment. Certainly, for them, obscene publica- 
tions,98 advocacy of the violent overthrow of the government,5® and statements 


53 Joined by Black, J., concurring, Garrison v. Louisiana, 379 U.S. 64, 82 (1964). Cf. 
the opinions of Douglas, J., joined by Black, J., in Speiser v. Randall, 357 U.S. 513, 535 
(1958), and DuBois Clubs v. Clark, 389 U.S. 309, 318 (1967). 

54 Dissenting, Mishkin v. New York, 383 U.S. 502, 518 (1966). Cf. his opinions, joined 
by Douglas, J., in Wieman v. Updegraff, 344 U.S. 183, 192-194 (1952), and Yates v. U.S., 
354 U.S. 298, 340 (1957), and his dissenting opinion in Communist Party v. S.A.C. Board, 
367 U.S. 1, 167-168 (1961). 

55 Joined by Douglas, J., concurring and dissenting, Yates v. U.S., 354 U.S. 298, 343-344 
(1957). 

56 Joined by Warren, C. J., and Black, J., dissenting, Times Film Corp. v. Chicago, 
365 U.S. 43, 84 (1961). 

57 Concurring, Memoirs v. Massachusetts, 383 U.S. 413, 433 (1966). Cf. his dissenting 
opinion in Ginsberg v. U.S., 383 U.S. 463, 491-492 (1966). 

58 “Two members of the Court have consistently adhered to the view that a State is 
utterly without power to suppress, control, or punish the distribution of any writings or 
pictures upon the ground of their ‘obscenity.’” Per curiam, Redrup v. New York, 386 U.S. 
767, 770 (1967), where the reference is obviously to Black, J., and Douglas, J. Cf., e.g., 
their opinions in Roth v. U.S., 354 U.S. 476, 509 (1957), Memoirs v. Massachusetts, 383 
U.S. 413, 426 (1966), Ginsberg v. U.S., 383 U.S. 463, 491-492 (1966), Mishkin v. 
New York, 383 U.S. 502, 518 (1966), Ginsberg v. New York, 390 U.S. 629, 650, 655- 
656 (1968). 

58 See, e.g., their opinions in Dennis v. U.S., 341 U.S. 494, 579-580, 584-585, 590 
(1951), Yates v. U.S., 354 U.S. 298, 343-344 (1957), Speiser v. Randall, 357 U.S. 513, 
536 (1958), Communist Party v. S.A.C. Board, 367 U.S. 1, 147 (1961), Scales v, U.S., 
367 U.S. 203, 260, 265, 269-270 (1961), DuBois Clubs v. Clark, 389 U.S. 309, 314 
(1967). 
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about the public conduct of public figures, however libelous,®° fall into that 
category. 

Their willingness to give free rein to the expression of all “ideas,” however 
mindless or irrational they may be, is based on faith in the soundness of the 
popular mind. “I have the same confidence,” said Justice Douglas, “in the 
ability of our people to reject noxious literature as I have in their capacity to 
sort out the true from the false in theology, economics, politics, or any other 
field.”®! Justice Black feels a similar confidence that the American people 
cannot be shaken in their devotion to free institutions by any amount of talk 
on the part of totalitarians.62 The remedy for the danger posed by advocacy 
of the violent overthrow of the government, he has said, “must be the same 
remedy that is applied to the danger that comes from any other erroneous 
talk—education and contrary argument.” He was willing to add: “If that 
remedy is not sufficient, the only meaning of free speech must be that the 
revolutionary ideas will be allowed to prevail.’’68 

Justices Black and Douglas, therefore, insist that, to be punishable under 
the First Amendment, mere speech or publication must be “shown to be part 
of unlawful action,”6* or, in a phrase of which Justice Douglas has become 
fond, it must be proved to be “brigaded with illegal action.”5 The example of 
punishable speech usually given, that of a person who falsely shouts fire in a 
crowded theatre, says Justice Douglas, is “a classic case where speech is 
brigaded with action. . . . They are indeed inseparable and a prosecution can 
be launched for the overt acts actually caused. Apart from rare instances of 
that kind, speech is, I think, immune from prosecution.”’66 

Justice Black, as is well known, has been criticized in recent years for 
apostatizing from his pristine liberalism and lapsing into the conservative 
heresy in regard to freedom of expression. Certainly he has more than once 
shocked the faithful by uttering such sentiments as: “Uncontrolled and un- 


89 See, e.g., their opinions in New York Times v. Sullivan, 376 U.S. 254, 293, 295 
(1964), Garrison v. Louisiana, 379 U.S. 64, 82 (1964), Rosenblatt v. Baer, 383 U.S. 75, 
90-91, 95 (1966), Curtis Publishing Co. v. Butts, 388 U.S. 130, 171-172 (1967), Ginsberg 
v. Goldwater, 24 LEd 2d 695, 696 (1970). 

61 Joined by Black, J., dissenting, Roth v. U.S., 354 U.S. 476, 514 (1957). But sec his 
later opinions in Ginsberg v. U.S., 383 U.S. 463, 491-492 (1966), and Ginsberg v. New 
York, 390 U.S. 629, 650 (1968), where it appears that the distinction between the noxious 
and its opposite has vanished. 

62 Dissenting, Konigsberg v. State Bar of California, 366 U.S. 36, 78 (1961). 

63 Dissenting, Communist Party v. S.A.C. Board, 367 U.S. 1, 147 (1961). He was, of 
course, echoing Holmes, J., dissenting, Gitlow v. New York, 268 U.S. 652, 673 (1925). 

64 Douglas, J., joined by Black, J., dissenting, Roth v. U.S., 354 U.S. 476, 509 (1957). 

65 Douglas, J., concurring, Memoirs v. Massachusetts, 383 U.S. 413, 426 (1966). He had 
earlier said: “Advocacy which is in no way brigaded with action should always be pro- 
tected by the First Amendment.” Concurring opinion, joined by Black, J., Speiser v. 
Randall, 357 U.S. 513, 536 (1958). 

68 Concurring, Brandenburg v. Ohio, 395 U.S. 444, 456-457 (1969). 
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controllable liberty is an enemy to domestic peace.”67 The criticism is chiefly 
inspited, however, by his willingness to restrict the right to engage in forms of 
expression that are not strictly and solely “speech,” e.g., picketing and demon- 
strations, and by the vehemence with which he denies that aggrieved persons 
have the right “to use the public’s streets, buildings, and property to protest 
whatever, wherever, whenever they want, without regard to whom such con- 
duct may disturb.”68 But it must be emphasized that, as Justice Black sees 
the issue, he denies only the right to certain kinds of conduct; speech and 
publication remain immune. On the other hand, demonstrations and similar 
public manifestations of opinion make it clear that drawing the line between 
speech and conduct is not always easy. 

Justice Black, supported by Justice Douglas, therefore continues to de- 
nounce what he calls the “balancing test” for deciding freedom of speech and 
press cases.69 He was once willing to say that the Court must “balance the 
Constitutional rights of owners of property against those of the people to 
enjoy freedom of speech and press,” provided that the Court remained “mind- 
ful of the fact that the latter occupy a preferred position.”79 But his final 
position, which he has consistently maintained for many years, is that no 
balancing of rights is permissible where freedom of speech and press is in- 
volved, because there are no “more important interests” to which the freedom 
may constitutionally be subordinated.74 “The men who drafted our Bill of 
Rights,” he says, “did all the ‘balancing’ that was to be done in this field.”72 
The First Amendment is in itself a choice of freedom of expression over any 
values that can be weighed against it.7? ‘The question, therefore, whether in 
any given case the public interests to be achieved or safeguarded by suppressing 
expression outweigh the loss to freedom of speech or press is constitutionally 
illegitimate, because the First Amendment has already answered the question 
in the negative. In this opinion Justice Douglas concurs.74 

87 Dissenting, Tinker v. School District, 393 U.S. 503, 524 (1969). 

68 Dissenting, Brown v. Louisiana, 383 U.S. 131, 162 (1966). Cf. the opinion of the 
Court which he wrote in Adderley v. Florida, 385 U.S. 39 (1966) and his separate opinions 
in Tinker v. School District, 393 U.S. 503, 517-518 (1969) and Gregory v. Chicago joined 
by Douglas, J., 394 U.S. 111, 124 (1969). 

89 See, e.g., his opinions in Konigsberg v. State Bar of California, 366 U.S. 36, 61-62 
(1961), In re Anastaplo, 366 U.S. 82, 110-112 (1961), Scales v. U.S. 367 U.S. 203, 
261-262 (1961), Time v. Hill, 385 U.S, 374, 399-400 (1967); and the opinions of Douglas, 
J, in Seales v. US., supra, at 270-271, and Garrison v. Louisiana, 379 U.S. 64, 80-83 
(1964). 

10 For the Court, Marsh v. Alabama, 326 U.S. 501, 509 (1946). For a similar use of 
“balancing” terminology by Justice Douglas, see the opinion of the Court in Saia v. New 
York, 334 U.S. 558, 562 (1948). 

71 Concurring, Smith v. California, 361 U.S. 147, 157-158 (1959). 

72 Dissenting, Konigsberg v. State Bar of California, 366 U.S. 36, 61 (1961). 

73 Concurring, Time v. Hill, 385 U.S. 374, 399-400 (1967). Cf. Douglas, J., joined 


by Black, J., dissenting, Roth v. U.S., 354 U.S. 476, 514 (1957). 
74 Justices Black and Douglas also reject a “reasonableness” test for justifying limitations 
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For Justices Black and Douglas, it would seem, “expression” is a univocal, 
concept. If it is not “brigaded with illegal action,” expression means the 
same thing in relation to the First Amendment in every case, no matter what 
its content or mode. There can be no inquiry whether the expression has what 
Justice Brennan once called “saving intellectual content.”75 It is enough that 
something has been uttered rather than done by overt action. It follows that 
the Court may make no judgment on the relationship of the expression to 
the ends which freedom of speech and press is supposed to serve. On the 
contrary, according to Justices Black and Douglas, the ends of the First 
Amendment are always served by guaranteeing absolute freedom of expression, 
and no further question may constitutionally be raised. 

The majority of the Court has never accepted the Black-Douglas position. 
Despite considerable shifts of opinion among the members of the majority, 
the Court has consistently maintained, in the words of Chief Justice Hughes, 
that “liberty of speech and press is not an absolute right and the State may 
punish its abuse.”7€ Justice Harlan elaborated this principle in an opinion of 
the Court in 1961, in these terms: 


At the outset we reject the view that freedom of speech and association, 

. . as protected by the First and Fourteenth Amendments, are “absolutes,” 
not only in the undoubted sense that where the constitutional protection 
exists it must prevail, but also in the sense that the scope of that protection 
must be gathered solely from a literal reading of the First Amendment. 
Throughout its history this Court has consistently recognized at least two 
ways in which constitutionally protected freedom of speech is narrower 
than an unlimited license to talk. On the one hand, certain forms of 
speech, or speech in certain contexts, has been considered outside the 
scope of constitutional protection. ... On the other hand, general regula- 
tory statutes, not intended to control the content of speech, but incidentally 
limiting its unfettered exercise, have not been regarded as the type of law 
the First or Fourteenth Amendment forbade Congress or the States to pass, 
when they have been found justified by subordinating valid governmental 
interests, a prerequisite to constitutionality which has necessarily involved 
a weighing of the governmental interest involved.77 








of speech and press which is equivalent to the “balancing” test. See, e.g., their opinions in 
Beauharnais v. Illinois, 343 U.S. 250, 269-270 (1952), and Kingsley International Pictures 
v. Regents, 360 U.S. 684, 698 (1959). 

75 For the Court Ginsberg v. U.S., 383 U.S. 463, 470 (1966). 

76 For the Court, Near v. Minnesota, 283 U.S. 697, 708 (1931). Cf. the opinions of 
the Court and concurring opinions in Schaefer v. U.S., 251 U.S. 466, 474 (1920), Whitney 
v. California, 274 U.S. 357, 371, 373 (1927), Stromberg v. California, 283 U.S. 359, 368 
(1931), Cox v. New Hampshire, 312 U.S. 569, 574 (1941), American Communications 
Association v. Douds, 339 U.S. 382, 394 (1950), Dennis v. U.S., 341 U.S. 494, 503, 508, 
521, 523 (1951), Breard v. Alexandria, 341 U.S. 622, 642 (1961), Roth v. U.S., 354 US. 
476, 483 (1957), Times Film Corp. v. Chicago, 365 U.S. 43, 47 (1961). 

17 Konigsberg v. State Bar of California, 366 U.S. 36, 49-51. See the text for references 
to earlier cases, 
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In the majority view, some kinds of speech or publication are not protected 
at all by the Constitution. In a footnote to the passage quoted above, Justice 
Harlan explained that the literalist view of freedom of speech and press?8 
“cannot be reconciled with the law relating to libel, slander, misrepresentation, 
obscenity, perjury, false advertising, solicitation of crime, complicity by en- 
couragement, conspiracy and the like.”’9 The classic statement on this point, 
which has often since been quoted in Court opinions, was made by Justice 
Murphy in 1942: 


Allowing the broadest scope to the language and purpose of the Fourteenth 
Amendment, it is well understood that the right of free speech is not 
absolute at all times and under all circumstances. There are certain well- 
defined and narrowly limited classes of speech, the prevention and punish- 
ment of which have never been thought to raise any Constitutional prob- 
lems. These include the lewd and obscene, the profane, the libelous, and 
the insulting or “fighting” words—those which by their very utterance 
inflict injury or tend to incite an immediate breach of the peace. It has 
been well observed that such utterances are no essential part of any ex- 
position of ideas, and are of such slight social value as a step to truth that 
any benefit that may be derived from them is clearly outweighed by the 
social interest in order and morality.8° 


More specific statements of the kinds of speech and publication that are not 
constitutionally protected, and of the reasons why they are not protected, ap- 
pear in many opinions of the Court or of individual members. We shall cite 
a few for illustration. 

“Expressions found in numerous opinions indicate that this Court has 
always assumed that obscenity is not protected by the freedom of speech and 
press,” said Justice Brennan,8! because “implicit in the history of the First 
Amendment is the rejection of obscenity as utterly without redeeming social 
importance.”82 Said Justice Roberts in Cantwell v. Connecticut: “No one 
would have the hardihood to suggest that the principle of freedom of speech 


18 Cf. Justice Jackson’s remark: “Read as literally as some would do, it [the Free Speech 
Clause of the First Amendment] restrains Congress in terms so absolute that no legislation 
would be valid if it touched free speech, no matter how obscene, treasonable, defamatory, 
inciting or provoking.” Dissenting, Terminiello v. Chicago, 337 U.S. 1, 28 (1949). 

79 Supra, at 49, note 10. 

80 For the Court, Chaplinsky v. New Hampshire, 315 U.S. 568, 571-572. Interestingly, 
this opinion was joined by Justices Black and Douglas — but that was in another decade 
and, besides, the wench is dead. 

81 For the Court, Roth v. U.S., 354 US. 476, 481. A lengthy list of references to the 
earlier cases follows in the original text. 

82 Ibid., at 485. See Redrup v. New York, per curiam, 386 U.S. 767, 771 (1967) for 
the later use to which the phrase “utterly without redeeming importance” was put as a 
canon of constitutional interpretation. 
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sanctions incitement to riot.”83 Justice Frankfurter explained in a later case 
that “utterance in a context of violence can lose its significance as an appeal 
to reason and become part of an instrument of force. Such utterance was 
not meant to be sheltered by the Constitution.”§4 In Cantwell v. Connecticut 
Justice Roberts also remarked: “Resort to epithets or personal abuse is not 
in any proper sense communication of information or opinion safeguarded 
by the Constitution.”85 

The Constitution does not protect libelous statements, either, said the 
Court8® in an opinion in which, however, it proceeded to prohibit “a public 
official from recovering damages for a defamatory falsehood relating to his 
official conduct unless he proves that the statement was made with ‘actual 
malice’-—that is, with knowledge that it was false or with reckless disregard 
of whether it was false or not.”87 But even under this liberal rule, the 
deliberate or reckless lie is not protected. In later cases the Court explained: 
“Although honest utterance, even if inaccurate, may further the fruitful exer- 
cise of the rights of free speech, it does not follow that the lie, knowingly 
and deliberately published about a public official, should enjoy a like im- 
munity.”88 “Calculated falsehood,” therefore, is not protected by freedom 
of the press,89 because “neither lies nor false communications serve the ends 
of the First Amendment.’’9° 

From the passages cited above we may draw the conclusion that the 
Constitution does not protect certain kinds of speech. They include, with the 
qualifications laid down by the Court in its opinions, libel, reckless or cal- 
culated lies, slander, misrepresentation, perjury, false advertising, obscenity 
and profanity, solicitation of crime and personal abuse or “fighting” words. 
The reason why such kinds of speech or publication are not protected is 
that they are of minimal or no value as an exposition of ideas, a communi- 
cation of information or opinion, an appeal to reason or a step to truth, 
and therefore do not serve the ends of of the First Amendment. 

Advocacy of the forcible overthrow of the government may be taken as 
an example of the “speech in certain contexts,” which Justice Harlan said 


83 For the Court, 310 U.S. 296, 308 (1940). 

84 For the Court, Drivers Union v. Meadowmoor Co., 312 U.S. 287, 293 (1941). Cf. 
the dissenting opinions of Jackson, J., in Terminiello v. Chicago, 337 U.S. 1, 32 (1949) 
and Kunz v. New York, 340 U.S. 290, 295, 299, 302 (1951). 

85 Supra, at 310. Cf. Murphy, J., for the Court, Chaplinsky v. New Hampshire, 315 U.S. 
568, 571 (1942). 

86 New York Times v. Sullivan, 376 U.S. 254. For references to earlier cases, see ibid., 
at 268, note 6. 

87 Ibid., at 279. 

88 Garrison v. Louisiana, 379 U.S. 64, 75 (1964). 

89 Brennan, J., for the Court, Time v. Hill, 385 U.S. 374, 390 (1967). 

20 White, J., for the Court, St. Amant v. Thompson, 390 U.S. 727, 732 (1968). 
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“has been considered outside the scope of constitutional protection.”91 The 
same would be true generally of advocacy of violation of the law. According 
to Chief Justice Vinson, “The important question that came to this Court 
immediately after the First World War was not whether, but how far, the 
First Amendment permits the suppression of speech which advocates conduct 
inimical to the public welfare.” It was in answer to this question, he said, 
that Justices Holmes and Brandeis framed the clear and present danger 
test.92 

The test was originally formulated by Justice Holmes in Schenck v. U. S. 
(1919) in these terms: “The question in every case is whether the words 
used are used in such circumstances and are of such a nature as to create a 
clear and present danger that they will bring about the substantive evils that 
Congress has a right to prevent.”®3 “It is only the present danger of imme- 
diate evil or an intent to bring it about that warrants Congress in setting a 
limit to the expression of opinion where private rights are not concerned,” 
he later explained in Abrams v. U. S.9* In Dennis v. U. S. (1951), Chief 
Justice Vinson reviewed the cases since Schenck v. U. S. and concluded: “The 
rule we deduce from these cases is that where an offense is specified in non- 
speech or nonpress terms [i.e., where what the law forbids is an action], a 
conviction relying upon speech or press as evidence of violation may be 
sustained only when the speech or publication created a ‘clear and present 
danger’ of attempting or accomplishing the prohibited crime, e.g., interference 
with enlistment.”95 The results of constitutional adjudication since 1919 
were again summarized by the Court in 1969 in the principle that “advocacy 
of the use of force or of law violation” may be forbidden or proscribed only 
“where such advocacy is directed to inciting or producing imminent lawless 
action and is likely to incite or produce such action.”96 

It is sufficient for our present purpose to remark that speech of a type 
that might deserve constitutional protection as, let us say, an expression of 
political views loses its claim to protection, even though it remains speech, 


91 As he said for the Court in Seales v. U.S., “It was settled in Dennis that the advocacy 
with which we are here concerned is not constitutionally protected speech.” 367 U.S. 203, 
228 (1961). 

92 For the Court, American Communications Association v. Douds, 339 U.S. 382, 394 
(1950). 

98 For the Court, 249 U.S. 47, 52. 

94 Dissenting, 250 U.S. 616, 627-628 (1919). 

95 For the Court, 341 U.S. 494, 505. 

96 Brandenburg v. Ohio, 395 U.S. 444, 447; see the text for references to the cases thus 
summarized. But note the earlier statement of the Court that Dennis v. U.S., supra, and 
Yates v. U.S., 354 U.S. 298 (1957) “have definitely laid at rest any doubt that present 
advocacy of future action for violent overthrow satisfies statutory and constitutional require- 
ments equally with advocacy of immediate action to that end.” Scales v. U.S., 367 U.S. 203, 
251 (1961). See Yates v. U.S., for a precise definition of the kind of advocacy intended. 
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when it takes on a certain relationship to ilegal action. But, whereas the 
Court holds that “obscenity is not protected expression and may be sup- 
pressed without a showing of the circumstances which lie behind the phrase 
‘clear and present danger’ in its application to protected speech,”®? because 
obscenity is inherently valueless, a different situation is presented in a case 
where the clear and present danger test applies. “Many of the cases in 
which this Court has reversed convictions by use of this or similar tests have 
been based on the fact that the interest which the State was attempting to 
protect was itself too insubstantial to warrant restriction of speech,” said 
Chief Justice Vinson in Dennis v. U.S.°8 Or, as Justice Brandeis had earlier 
said, “even imminent danger cannot justify resort to prohibition of these 
functions essential to effective democracy, unless the evil apprehended is 
relatively serious. Prohibition of free speech and assembly is a measure so 
stringent that it would be inappropriate as the means for averting a relatively 
trivial harm to society.”99 It follows that in order to decide whether a par- 
ticular speech or publication threatens a valid social or governmental interest 
seriously enough to lose its constitutional immunity from punishment under 
the clear and present danger test, the Court must weigh the public interest 
involved. 

In other words, the Court must engage in what Justice Black has so 
often denounced as “balancing” (and this doubtless explains why he and 
Justice Douglas eventually concluded that the clear and present danger test 
has no place in the interpretation of the First Amendment). The balancing 
process, however, is a severely limited one. On one side is speech, without 
differentiation among kinds of speech, and it is given great weight by the 
requirement that speech may not be punished unless it creates a clear and 
present danger of a substantive evil that government may prevent. But, on 
the other side, there are grades of substantive evils that fall under the power 
of government. Some are more serious evils than others, and only the more 
serious ones warrant the suppression of speech, even under the conditions of 
clear and present danger. Implicit in this rule is the notion of a hierarchy 
of public interests which, in proportion to their importance, either do or do 
not outweigh the value of speech. 

A balancing process is also involved in cases where the law’s penalties 


97 Ginsberg v. New York, 390 U.S. 629, 641 (1968). 

98 For the Court, 341 U.S..494, 508 (1951). See the text for references to the cases. The 
Chief Justice added: “Overthrow of the Government by force and violence is certainly 
a substantial enough interest for the Government to limit speech.” 

99 Concurring, Whitney v. California, 274 U.S. 357, 377 (1927). Cf. the opinions of the 
Court in Herndon v. Lowry, 301 U.S. 242, 258 (1937), Schneider u. State, 308 U.S. 147, 
161 (1939), Cantwell v. Connecticut, 310 U.S. 296, 304 (1940), Thomas v. Collins, 323 
U.S. 516, 529-530 (1945). 
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fall, not on speech or publication, but on conduct, and restriction of the 
exercise of freedom of speech or press is an incidental effect of the regulation 
of conduct. Here again an essential question is whether a public interest of 
sufficient weight justifies the restriction. Chief Justice Warren summarized 
a line of previous decisions on this point in U.S. v. O’Brien in 1968: 


This Court has held that when “speech” and “nonspeech” elements are 
combined in the same course of conduct, a sufficiently important govern- 
mental interest in regulating the nonspeech element can justify incidental 
limitations on First Amendment freedoms. To characterize the quality 
of the governmental interest which must appear, the Court has employed 
a variety of descriptive terms: compelling; substantial; subordinating; 
paramount; cogent; strong. Whatever imprecision inheres in these terms, 
we think it clear that a government regulation is sufficiently justified 
if it is within the constitutional power of the Government; if it furthers 
an important or substantial governmental interest; if the governmental 
interest is unrelated to the suppression of free expression; and if the 
incidental restriction on alleged First Amendment freedoms is no greater 
than is essential to the furtherance of that interest.100 


“The mere fact that speech is accompanied by conduct does not mean 
that the speech can be suppressed under the guise of prohibiting the conduct,” 
the Court has said.101 On the other hand, the Court has also said that the 
First and Fourteenth Amendments do not “afford the same kind of freedom 
to those who would communicate ideas by conduct such as patrolling, march- 
ing, and picketing on streets and highways, as these amendments afford to 
those who communicate ideas by pure speech.”102 Borderline cases therefore 
arise. “We cannot accept the view that an apparently limitless variety of 
conduct can be labeled ‘speech’ whenever the person engaging in the conduct 
intends thereby to express an idea,” said Chief Justice Warren in an opinion 
of the Court which rejected the claim that draft-card burning was entitled 
to constitutional protection as “symbolic speech.”103 But in another case the 
Court found that the wearing of black armbands to protest the Vietnam War 
by children attending a public school was “closely akin to ‘pure speech’ 
which, we have repeatedly held, is entitled to comprehensive protection under 


100 For the Court, 391 U.S. 367, 376, 377. See the text for references to the earlier cases. 

101 Food Employees v. Logan Valley Plaza, 391 U.S. 308, 323 (1968). 

102 Cox u. Louisiana, 379 U.S. 536, 555 (1965). Justice Douglas likes to put the same 
idea in the phrase “speech plus,” e.g., “Picketing is free speech plus, the plus being phys- 
ical activity that may implicate traffic and related matters.” Concurring, Food Employees 
v. Logan Valley Plaza, supra, at 326. 

108 U.S, v. O’Brien, 391 U.S. 367, 375 (1968). 
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the First Amendment.”1°4 In other words, the more “pure” speech is, the 
more it escapes regulation aimed at conduct. 

To refine a bit on Justice Harlan, there are at least three ways in which 
utterances may be found unprotected by the First Amendment. Some ut- 
terances, such as obscene or “fighting” words, are outside the ambit of the 
constitutional guarantee because they are of such slight social value that they 
do not merit the Amendment’s protection. Others bear so close a relationship 
to illegal action that they can be punished under the clear and present 
danger test, “whether strict and tight as some would make it, or free-wheeling 
as the Court in Dennis rephrased it,” to use Justice Douglas’s words quoted 
above.105 Still other expressions may be restricted, not directly, since they are 
in themselves protected, but incidentally to the regulation of conduct. In 
cases involving all three kinds of expressions the underlying problem is that 
of accommodating the public interest in free speech and press with other 
public interests which government is also charged with safeguarding or pro- 
moting. Not all members of the Court would care to admit it, but it would 
seem that Justice Harlan was right when he said that “a balancing of the 
competing interests at stake . . . is unavoidably required in this kind of 
constitutional adjudication, notwithstanding that it arises in the domain of 
liberty of speech and press.”106 

The greatest exponent of “balancing” as the appropriate process in de- 
ciding freedom of speech and press cases was Justice Frankfurter, and the 
heyday of the “balancing test” came during his tenure on the Court. A 
typical expression of his view is found in his concurring opinion in Dennis v. 
U. S., where he rejected the argument that “clear and present danger” 
was the only or completely adequate norm for decision when freedom of ex- 
pression was the issue. “A survey of the relevant decisions,” he said, “indi- 
cates that the results which we have reached are on the whole those that 
would ensue from careful weighing of conflicting interests. The complex 
issues presented by regulation of speech in public places, by picketing and 
by legislation prohibiting advocacy of crime have been resolved by many 
factors besides the imminence and gravity of the evil threatened.”107 

“It were far better,’ he continued, “that the phrase [clear and present 
danger] be abandoned than that it be sounded once more to hide from the 
believers in an absolute right of free speech the plain fact that the interest 
in free speech, profoundly important as it is, is no more conclusive in 


104 Tinker v. School District, 393 U.S. 503, 505-506 (1969). 

105 Note 52, supra. 

106 Concurring and dissenting, Smith v. California, 361 U.S. 147, 170 (1959). 

107 341 U.S. 494, 542 (1951). See ibid., at 529-539 for an extended survey of the 
relevant decisions. 
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judicial review than other attributes of democracy or than a determination 
of the people’s representatives that a measure is necessary to assure the 
safety of government itself.”108 

The “balancing test” supplied the Court with the rationale for its major 
anti-Communist decisions in the Cold War national security cases. Thus, for 
example, in American Communications Association v. Douds, the Court up- 
held a Federal law that sought to discourage labor unions from choosing as 
their officials persons who were members or supporters of the Communist 
Party or of any other organization that believes in or teaches the overthrow 
of the United States government by illegal or unconstitutional methods. In 
the opinion of the Court, Chief Justice Vinson admitted that the law 
restricted the exercise of First Amendment freedoms by Communists and 
other persons subject to it, but denied that it was necessarily unconstitutional 
for that reason. “When particular conduct is regulated in the interest of 
public order,” he said, “and the regulation results in an indirect, conditional, 
partial abridgment of speech, the duty of the courts is to determine which 
of the two conflicting interests demands the greater protection under the 
particular circumstances presented.” Regulation of “conduct,” he granted, 
may be a cloak for censorship of ideas. “On the other hand, legitimate at- 
tempts to protect the public, not from the remote possible effects of noxious 
ideologies, but from present excesses of direct, active conduct fi. e., political 
strikes called by Communist union officials], are not presumptively bad be- 
cause they interfere with and, in some of its manifestations, restrain the 
exercise of First Amendment rights.”109 

In Dennis v. U. S$., Chief Justice Vinson went even further in upholding 
the conviction of Gommunist leaders for conspiracy to advocate the violent 
overthrow of the United States government. Now the balancing test sustained 
the direct suppression of speech. “An analysis of the leading cases in this 
Court which have involved direct limitations on speech,” he said, “. . . will 
demonstrate that this is not an unlimited, unqualified right, but that the 
societal value of speech must, on occasion, be subordinated to other values 
and considerations.’’110 

Justice Frankfurter’s position and the “balancing test” generally have 
been severely criticized. To regard the public interest in free speech as only 
one of several interests that have to be weighed in the balance, it is said, 
weakens the constitutional guarantee of freedom of expression which, if not 


108 Thid., at 544. Cf. his opinion, for the Court, in Communist Party v. S.A.C. Board, 
367 U.S. 1, 90-91 (1961). 

109 339 U.S. 382, 399 (1950). 

110 For the Court, 341 U.S. 494, 503 (1951). See the text for references to the leading 
cases, 
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absolute, at least enjoys a “preferred position.” Furthermore, it makes the 
decisions of the Court in this area unpredictable, since no two cases are 
exactly alike, and one therefore does not know what balance the Court will 
strike in a future case, Finally, the criticism runs, the balancing test during 
the Cold War proved to be a handy device by which the Court could uphold 
Congressional legislation that impaired First Amendment rights, while loud- 
ly professing its devotion to those same rights in the abstract. It just happened 
that when the whole weight of “national security” was put on the scale 
against the claim of this or that “subversive” to a particular exercise of 
First Amendment freedoms, the government won. 

One may as well admit the force that there is in this criticism. The 
Court has shown often enough that during the crisis of war, whether hot or 
cold, it will not blow the whistle on measures that the national government 
thinks necessary to national security, e.g., the “relocation” of Japanese-Amer- 
icans during the Second World War, however much it may later deplore 
them in the cold, gray light of peace. It is also true that “balancing,” carried 
far enough, would result in a case-by-case jurisprudence without predictable 
standards of decision. And no one can deny—certainly Justice Frankfurter 
never did!11—that a constitutionally guaranteed right is something more 

‘than merely one among many interests that the Court must take into ac- 
count in assessing legislation. 

But, when all of this has been said, it still remains that freedom of speech 
and press is not the only or in all circumstances the highest of constitutional 
values that the court must weigh. The Warren Court moved far from the 
Vinson Court in its application of the balancing test. But it never abandoned 
the principle that the “societal value of speech” may sometimes be subor- 
dinated to other values by direct or incidental limitation of freedom of ex- 
pression, and that such limitation involves a weighing and balancing of the 
competing interests. As late as 1968, in the case of a teacher who had been 
dismissed for publicly criticizing the way his school board spent the taxpayers’ 
money, the Court stated the issue in these terms: “The problem in any case 
is to arrive at a balance between the interests of the teacher, as a citizen, in 
commenting upon matters of public concern and the interest of the State, 
as an employer, in promoting the efficiency of the public services it performs 
through its employees.” 112 
“ui Cf, e.g. his opinions in Bridges v. California, 314 U.S. 252, 293 (1941) and Kovacs 
v. Cooper, 336 U.S. 77, 95 (1949). 

112 Pickering v. Board of Education, 391 U.S. 563, 568. Mr. Pickering, to be sure, won 
his case against the Board, but that only means that the Court struck the balance in his 
favor. Nor has the Burger Court abandoned the “balancing” test. Title III of the Postal 


Revenue and Federal Salary Act of 1967 authorizes a householder to require that a mailer 
of pandering advertisements remove his name from its mailing lists and stop all future 
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The Warren Court did not abolish the balancing test. What it did was 
to tip the balance in favor of freedom of speech and press and to become 
more reluctant to subordinate this freedom to other social values except in 
strictly defined and narrowly limited circumstances. The tipping of the bal- 
ance appears most clearly in the opinions of Justice Brennan, the Warren 
Court’s principal spokesman in freedom of speech and press cases. A typical 
majority in such a case, when the decision was on the liberal side, would 
include Justices Black and Douglas, concurring from their characteristic 
point of view. Added to them would be the Chief Justice, Justice Goldberg 
(succeeded by Justice Fortas) and Justice Brennan, who would write the 
opinion of the Court. : 

Justice Brennan’s tendency is to approach the Black-Douglas position with- 
out actually joining it: speech has a “transcendent value”113 that is nearly, 
but not quite, absolute. As he says, “the line between speech unconditionally 
guaranteed and speech which may legitimately be regulated, suppressed, or 
punished is finely drawn.”1!4 There is indeed such a line. But we must keep 
as much speech as possible inside the line of the unconditional guarantee and 
leave as little as we can outside it, because of the danger of tolerating, in the 
area of First Amendment freedoms, the existence of a penal statute susceptible 
of sweeping and improper application . . . . These freedoms are delicate and 
vulnerable, as well as supremely precious in our society. The threat of sanctions 
may deter their exercise almost as potently as the actual application of sanc- 
tions . . . . Because First Amendment freedoms need breathing space to sur- 
vive, government may regulate in the area only with narrow specificity.”115 

The requirement of narrow specificity applies even to kinds of speech or 
publication that per se are outside the pale of constitutional protection. For 





mailing to him. In upholding this statute, Burger, C. J., said for the Court: “Without 
doubt the public postal system is an indispensable adjunct of every civilized society and 
communication is imperative to a healthy social order. But the right of every person 
‘to be let alone’ must be placed in the scales with the right of others to communicate. . 
Weighing the highly important right to communicate, but without trying to determine 
where it fits into constitutional imperatives, against the very basic right to be free from 
sights, sounds and tangible matter we do not want, it seems to us that a mailer’s right to 
communicate must stop at the mailbox of an unreceptive addressee.” Rowan v. U.S. Post 
Office, 25 LEd 2d 736, 742-743 (1970). Brennan, J., and Douglas, J., concurred in a 
separate opinion in this unanimous decision. 

113 Brennan, J., for the Court, Speiser v. Randall, 357 U.S. 513, 526 (1958). 

114 Ibid., at 525. Cf. his opinion, for the Court, in Bantam Books v. Sullivan, 372 U.S. 
58, 66 (1963). 

115 Brennan, J., for the Court, N.4.4.C.P. v. Button, 371 U.S. 415, 433 (1963). Cf. 
Stewart, J., for the Court in Shelton v. Tucker, 364 U.S. 479, 488 (1960), and the 
criticism of the policy of confining a legislature to the narrowest workable means of ac- 
complishing its end when freedom of speech and of press are affected, expressed by Frank- 
furter, J., dissenting, ibid., at 494. See also Dombrowski v. Pfister, 380 U.S. 479, 487 
(1965), where the need for “breathing space” issued in the doctrine that enforcement 
of a law might be unconstitutional because it had a “chilling effect” on the exercise of 
First Amendment freedoms. 
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example, in Roth v. U. S., having declared that “obscenity is not protected 
by the freedoms of speech and press,”116 Justice Brennan went on to say: 


The door barring federal and state intrusion into this area [freedom of 
speech and press] cannot be left ajar; it must be kept tightly closed and 
opened only the slightest crack necessary to prevent encroachment upon 
more important interests.117 It is therefore vital that the standards for 
judging obscenity safeguard the protection of freedom of speech and 
press for material which does not treat sex in a manner appealing to 
prurient interest.118 


Hence, as Justice Brennan said in a later case, the Court’s “insistence that 
regulations of obscenity scrupulously embody the most rigorous procedural 
safeguards” is only “a special instance of the larger principle that the freedoms 
of expression must be ringed about with adequate bulwarks.”119 

In like manner, 


When the State undertakes to restrain unlawful advocacy it must pro- 
vide procedures which are adequate to safeguard against infringement 
of constitutionally protected rights—rights which we value most highly 
and which are essential to the workings of a free society. Moreover, since 
only considerations of the greatest urgency can justify restrictions on 
speech, and since the validity of a restraint on speech in each case de- 
pends on careful analysis of the particular circumstances, ... . the pro- 
cedures by which the facts of the case are adjudicated are of special im- 
portance and the validity of the restraint may turn on the safeguards which 
they afford.1?0 


The conclusion follows, in the words of Justice Fortas: “An order issued in 
the area of First Amendment rights must be couched in the narrowest terms 
that will accomplish the pin-pointed objective permitted by constitutional 
mandate and the essential needs of the public order.”121 There is still a bal- 
ancing process by which competing interests are weighed against each other, 
but the balance, in the decisions of the Warren Court, is heavily weighted 
in favor of freedom of expression.!?? 


116 For the Court, 354 U.S. 476, 481 (1957). 

117 This is the statement denounced by Black, J., concurring, Smith v. California, 361 
U.S. 147, 157-158 (1959), on the ground that there are no “more important interests” 
for the protection of which freedom of speech and press may be put in second place. 

118 Roth v. U.S., supra, at 488. 

119 For the Court, Bantam Books v. Sullivan, 372 U.S. 58, 66 (1963). Cf. his opinions 
for the Court in Smith v. California, 361 U.S. 147, 150 (1959), and Marcus v. Search 
Warrant, 367 U.S. 717, 730-731. 

120 Brennan, J., for the Court, Speiser v. Randall, 357 U.S. 513, 521 (1958). 

121 For the Court, Carroll v. Commissioners of Princess Anne, 393 U.S. 175, 183 (1968). 

122 Cf., e.g., the opinions of the Court, per Brennan, J., in N.A.A.C.P. v. Button, 371 U.S. 


118 THE AMERICAN JOURNAL OF JURISPRUDENCE 


Now, “balancing” assumes that there are constitutionally relevant interests 
that can be weighed against each other, and the Court recognizes this when- 
ever it applies the balancing test. The Court nowhere, however, sets down 
the complete scales of interests which can be put into the balance. One finds 
statements indicating that some public interests are more important than 
others and hence more capable of justifying certain restrictions of freedom 
of speech and press. One does not find the whole hierarchy of public interests 
in their order of importance. More rarely one comes across suggestions that 
some kinds of utterance are less deserving of constitutional protection than 
others. But the tendency of the Court, particularly in the last decade or so, 
is to find “speech” either not protected at all (e.g., obscenity) or protected 
simply as speech, without distinction of different kinds of speech that might 
deserve different degrees of constitutional protection. 

The Court’s opinions, therefore, do not furnish a satisfactory statement 
of all the elements that enter into the balancing process. It is sufficient for 
the Court’s purposes, when balancing competing interests, to decide which 
of them shall prevail in the case, or class of case, before it. The question be- 
fore the Court is whether, in the context of the case, this sort of restriction 
on utterance (or perhaps on this kind of utterance) is justified by the kind 
and the magnitude of the public interest which the restriction is intended to 
serve. The Court need answer no further question. 

Thus, for example, in early applications of the balancing test, it was 
held that the public’s interest in protecting the streets against littering did not 
outweigh the public’s interest in free political discussion as served by distribut- 
ing political handbills on the streets.123 But the public’s interest in pro- 
tecting householders against the annoyance caused by door-to-door peddlers 
justified the restriction imposed on freedom of the press by an ordinance 
forbidding such peddling by magazine salesmen.124 The same public interest, 
however, was held not to justify similar restrictions on persons distributing 
advertisements of a religious meeting,!?5 which suggests that freedom of re- 
ligious expression ranks higher than the freedom of the commercial press, 

Above all such local interests rises protection of national security which 
is clearly the highest of the values to which the Court has been willing to see 
freedom of speech and press subordinated. As Chief Justice Vinson put it in 
American Communications Association v. Douds, “When compared with 
ordinances and regulations dealing with littering of the streets or disturbance 





415, 438 (1963), Garrison v. Louisiana 379 U.S. 64, 72-73 (1964), and Rosenblatt v. 
Baer, 383 U.S. 75, 86 (1966). 

123 Schneider v. State, 308 U.S. 147 (1939). 

124 Breard v. Alexandria, 341 U.S. 622 (1951). 

125 Martin v. Struthers, 319 U.S. 141 (1943). 
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of householders by itinerant preachers, the relative significance and com- 
plexity of the problem of political strikes [fostered by Communists] and how 
to deal with their leaders becomes at once apparent,” 126 

Out of the decision of such cases arises a body of constitutional law, in 
which the emphasis on freedom of expression or on government’s right to 
restrict it shifts from decade to decade. Certainly, Chief Justice Vinson’s 
Court struck the balance in the early 1950’s differently from Chief Justice 
Warren’s in the late 1960’s. But there does not emerge a complete, coherent 
and fully articulated hierarchy of kinds of speech and levels of public interest 
in the light of which the Court makes its decisions, and it would be fruitless 
to try to piece one together from the dicta of the Court and its individual 
members over a period of more than fifty years. Yet the hierarchy is there 
in the Court’s opinions, though seen as in a glass, darkly, and it furnishes a 
basis for further reflection on the several scales of values implicit in a regime 
of free speech and press. 

For those who accept the Black-Douglas position, of course, no reflection 
on a hierarchy of constitutionally protected values and on the place of free- 
dom of speech and press in that hierarchy is necessary, But it is submitted 
here that the Black-Douglas position is wrong. As its most severe critic, Justice 
Frankfurter, once wrote, “Because freedom of public expression alone as- 
sures the unfolding of truth, it is indispensable to the democratic process. 
But even that freedom is not absolute and is not predetermined. By a doc- 
trinaire overstatement of its scope and by giving it an illusory absolute ap- 
pearance, there is danger of thwarting the free choice and the responsibility 
of exercising it which are basic to a democratic society.”127 

For it is simply not true that every kind of utterance, regardless of its 
content or mode of expression or of the effects it may have on substantial and 
valid public interests is of equal intrinsic value or equally serves the ends of 
the First Amendment. To quote Justice Frankfurter again, 


[n]ot every type of speech occupies the same position on the scale of values. 
There is no substantial public interest in permitting certain kinds of utter- 
ances: “the lewd and obscene, the profane, the libelous, and the insulting 
or ‘fighting’ words ....” It is pertinent to the decision before us [in Dennis 
u. U.S.) to consider where on the scale of values we have in the past placed 
the type of speech now claiming immunity [i.e., advocacy of the forcible 
overthrow of the United States government] .... On any scale of values 
which we have hitherto recognized, speech of this sort ranks low.128 


126 For the Court, 339 U.S. 382, 401 (1950). Cf. the opinion of the Court in Communist 
Party v. S.A.C. Board, 367 U.S. 1, 93 (1961). 

127 Dissenting, Bridges v. California, 314 U.S. 252, 293 (1941). 

128 Concurring opinion, 341 U.S. 494, 544-545 (1951). See the same opinion, at 549, 
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Failure or refusal to recognize that there are differences of kind and de- 
gree among utterances and modes of expression leads to the type of reasoning 
which Justice Frankfurter derided in his concurring opinion in Kovacs v. 
Cooper: “It is argued that the Constitution protects freedom of speech; 
freedom of speech means the right to communicate, whatever the physical 
means for so doing; sound trucks are one form of communication; ergo, that 
form is entitled to the same protection as any other means of communication, 
whether by tongue or pen. Such sterile argumentation treats society as. 
though it consisted of bloodless categories.”129 What is perhaps more to the 
point, it treats the key terms, such as “speech,” “press,” “expression,” and 
“communication,” as though they were mere abstractions which always mean 
exactly the same thing and can be applied to the decision of cases in constitu- 
tional law without regard to constitutional purposes or to the concrete realities 
to which they refer. 

The effort so to apply them leads to such profundities as Justice Douglas’s 
remark: “I seriously doubt the wisdom of trying by law to put the fresh, 
evanescent, natural blossoming of sex in the category of ‘sin’.”130 If one 
recalls that in the case in which Justice Douglas made that remark the issue 
was the power of the State to forbid the sale of obscene literature to minors, 
one may be inclined more seriously to doubt the wisdom of trying by fiat of 
the Supreme Court to put the reading of pornography in the category of 
the fresh, evanescent, natural blossoming of sex. But what Justice Douglas 
really meant was that the First Amendment permits neither the State nor the 
Court to tell the difference. It was enough that the magazines in question 
came off a printing press. That fact alone put them in the category of “ex- 
pression” or even of “exposition of ideas,” and should therefore render their 
sale immune from prosecution. 

Admittedly, the Black-Douglas approach to freedom of speech and 
press has one great advantage: simplicity. It relieves legislatures and couris 
of any function other than that of drawing the line between utterance and 
conduct. In Beauharnais v. Illinois, for example, the Court, speaking through 
Justice Frankfurter, upheld Beauharnais’ conviction for distributing a leaflet 
that exposed Negroes as a class to contempt, derision or obloquy in violation 
of a State group-libel law. “Every power may be abused,” Justice Frankfurter 
conceded, “but the possibility of abuse is a poor reason for denying Illinois the 
power to adopt measures against criminal libels sanctioned by centuries of 


for Frankfurter’s recognition that “a public interest is not wanting in granting freedom 
to speak their minds even to those who advocate the overthrow of the Government by 
force.” 

129 336 U.S. 77, 96 (1949). 

130 Dissenting, Ginsberg v. New York, 390 U.S. 629, 650 (1968). 
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Anglo-American law. ‘While this Court sits,’ it retains and exercises authority 
to nullify action which encroaches on freedom of utterance under the guise 
of punishing libel.”131 To which Justice Black replied: “We are told that 
freedom of petition and discussion are in no danger ‘while this Court sits.’ 
This case raises considerable doubt. Since those who peacefully petition for 
changes in the law [as Beauharnais was doing] are not to be protected ‘while 
this Court sits,’ who is? I do not agree that the Constitution leaves freedom 
of petition, assembly, speech, press, or worship at the mercy of a case-by- 
case, day-by-day majority of this court.”’18? 

Justice Black’s sincere concern for freedom is evident. Yet he ignored the 
wisdom in Justice Holmes’ original coinage of the phrase: “The power to 
tax is not the power to destroy while this Court sits.”133 It is an ancient and 
useful maxim in constitutional law that the power to tax is the power to 
destroy. But, as Holmes saw and the Court eventually came to agree, the 
, maxim inevitably leads to ridiculous results if it is applied mechanically 
without consideration of the end it is meant to serve and of the circumstances 
in which it is used. As Holmes remarked on another occasion, “the provisions 
of the Constitution are not mathematical formulas having their essence in 
their form.”184 Some human mind or minds must apply them to the decision 
of cases, employing a method of reasoning appropriate to jurisprudence rather 
than to mathematics. In the American constitutional system, that function is 
assigned in the highest instance to the Supreme Court and will have to be 
performed by it “while this Court sits.” 

When deciding whether an exercise of the taxing power or any other 
power of government exceeds constitutional limits, the Court cannot draw a 
conclusion from the letter of the Constitution as though it were deriving a 
theorem in geometry. It must decide what the letter of the document means in 
the light of history, precedent and other relevant considerations; what ends 
it was designed to achieve or evils to avert; how they are to be reconciled and 
combined with other constitutional ends; and how the attainment of these 
ends is affected by the facts of the case.135 Therefore, in freedom of speech 
and press cases, the First Amendment, to borrow a phrase from Justice Frank- 
furter, “is not a self-wielding sword.” It is a sword that the Court has to 

181 343 U.S. 250, 263 (1952). Cf. the opinion of the Court in American Communica- 
tions Association v. Douds, 339 U.S. 382, 409-410 (1950). 

132 Beauharnais v. Illinois, supra, at 274. 

133 Dissenting, Panhandle Oil Co. v. Knox, 277 U.S. 218, 223 (1928). 

184 For the Court, Gompers v. U.S., 233 U.S. 604, 610 (1914). 

135 As Justice Jackson remarked, a statute must not be treated as existing in a vacuum, 
but must be construed in the light of all the facts of the case in which its constitutionality 
is contested, because “it is very easy to read a statute to permit some hypothetical violation 


of civil rights but difficult to draft one which will not be subject to the same infirmity.” 
Dissenting, Kunz v. New York, 340 U.S. 290, 304 (1951). 
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wield in the exercise of its “duty of closer analysis and critical judgment in 
applying the thought behind the phrase.”136 

Such a process of analysis and judgment can issue in error, of course, 
and it will never result in conclusions so demonstrably true or decisions so 
manifestly right that they impose themselves on the mind of every honest and 
intelligent man. Yet it is the process in which not only the Court but its 
critics must engage. Constitutional rules are not self-explanatory and self-en- 
forcing to the point of eliminating the need for judgment. 

The First Amendment indeed commands Congress (and, by decision of 
the Supreme Court, the States, too)187 to make no law abridging the freedom 
of speech or of the press. This command, however, does not relieve the Court 
of the obligation of deciding what freedom of speech and press is and what 
exercises of governmental power “abridge” it. The Court can be influenced 
by public opinion, checked to some extent by the other branches of the 
government or overruled by the exercise of the amending power. But in the 
performance of its function of judicial review, it is the ordinary final judge 
of the meaning, purpose, and limits of freedom of speech and press, as of 
other constitutional guarantees. If the Court is to perform its function, it 
must be granted a certain degree of confidence that “while this Court sits,” 
it will exercise its authority to nullify action which encroaches on freedom 
of expression under the guise of punishing libel or other crimes that can be 
committed by words. After all, even Justices Black and Douglas must rely 
on the Court to nullify action which encroaches on freedom of utterance 
under the guise of punishing conduct, because there is normally no other 
body on which to rely. 

These two Justices maintain, of course, that while the Court can ade- 
quately distinguish speech from conduct, to allow it to make distinctions 
among utterances puts freedom of expression at the capricious mercy of a 
majority of the Court. Justice Frankfurter argued against them throughout his 
career on the bench that when the Court strikes the balance between con- 
tending constitutional principles, its judgment need not and should not be 
based on whim, will or personal prejudice. “It must rest,” he said, “on funda- 
mental presuppositions rooted in history to which widespread acceptance may 
fairly be attributed.”158 Or, as he said in another context, “The Anglo-Amer- 
ican system of law is based . . . upon the conscience of society ascertained 
as best it may be by a tribunal disciplined for the task and environed by 


136 For the Court, Kingsley Books v. Brown, 354 U.S. 436, 441 (1957). 

137 See the remarks on this point of Jackson, J., dissenting, Terminiello v. Chicago, 337 
U.S. 1, 28 (1949). 

138 Concurring in the result, Sweezy v. New Hampshire, 354 U.S. 234, 267 (1957). 
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the best safeguards for disinterestedness and detachment.”139 But ultimately 
one disagrees with the Black-Douglas position, if one does, out of a conviction 
that it unduly hampers rational judgment and realistic lawmaking by re- 
fusing to let legislatures and courts recognize significant differences among 
kinds and modes of expression. : 

To take a recent example from another country, in the summer of 1970 
the Parliament of Northern Ireland passed a Prevention of Incitement to 
Hatred Act.14° Under this Act, a person is guilty of an offense if with intent 
he utters words, or publishes or distributes matter, which is “threatening, 
abusive or insulting; being matter or words likely to stir up hatred against, 
or arouse fear of, any section of the public in Northern Ireland on grounds 
of religious belief, colour, race or ethnic or national origins.” It is also an 
offense to spread false reports of the same tendency with intent “to provoke 
a breach of the peace whether immediately or at any time thereafter.” Given 
the long and sad history of the relations between Orange and Green, Protes- 
tants and Catholics, in the North of Ireland, it is difficult to see this law 
as a threat to liberty rather than a defense of the peace. The kind of speech 
it prohibits has led to riots, to sniping from rooftops and to burning multitudes 
out of house and home, and will continue to do so if it is not stopped. It can- 
not be stopped, however, by punishing only speech “brigaded with illegal 
action,” because the situation in Northern Ireland is much more the effect 
of a long-term building up of hatred than of direct incitement to immediate 
and overt illegal acts. 

The kind of speech prohibited by this Act must be distinguished, of 
course, from legitimate, even if sharp, religious and political criticism. One 
either decides that the distinction cannot be made in practice, in which case 
one accepts the consequence of seeing the situation in Northern Ireland con- 
tinue, or one trusts in independent courts of law, subject to review by higher 
courts in Great Britain, to make the distinction with reasonable accuracy. 
The latter course seems to be the more rational one, but it is precisely the 
course to which Justice Black objected in Beauharnais v. Illinois. 

Yet distinctions must be made. Bawling invectives is not the same thing 
as presenting rational arguments, nor is a blaring sound truck only doing 
what a street-corner orator does when he sets up his soapbox. To pretend 
that these and a host of other types of speech are all simply and without 
qualification instances of “utterance” is, in the words of Justice Jackson, 


189 Bartkus v. Illinois, 359 U.S. 121, 128 (1959). 
140 1970, ch. 24 (N.L). 
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“to endanger the great right of free speech by making it ridiculous and ob- 
noxious.”1#1 

If freedom of speech and press is to be preserved from that danger, the 
Court must exercise judgment on the meaning and purpose of the guarantee. 
The Court’s judgment in this area presupposes what no one denies, that 
the United States is committed by the First Amendment to a regime of free 
speech and free press and that, as Justice Harlan said, “where the constitu- 
tional protection exists it must prevail.”142 But rational determination of 
where this protection prevails must include the application of several scales 
of values. There is a scale of kinds of utterance in relation to the ends or 
purposes which freedom of expression is designed to promote. Opposite it 
is another scale of the personal and societal values to which freedom of ex- 
pression may be subordinated because they, too, merit protection by the 
Constitution and the laws. There is also a scale of modes or manners of 
expressing oneself, of very unequal value. Finally, there is a variety of com- 
munications media which, whether or not they can be arranged in a hierarchy, 
cannot be regarded as identical with one another for purposes either of legal 
regulation or of constitutional protection against such regulation. 

All of these scales of value do or may enter into a judgment on freedom 
of speech or press. Some kinds of speech and publication enjoy no con- 
stitutional protection and so stand at the bottom of the scale of the types of 
utterance of which the law takes cognizance. Other kinds of speech and 
publication, however, are above the bottom of the scale and, per se, merit pro- 
tection. But they stand low on the scale and may be sacrificed to public 
interests which stand rather low on their own scale and would not justify 
suppressing utterances of higher value. 

Thus, in 1942 the Court upheld a New York City ordinance which pro- 
hibited distribution of commercial advertising handbills on the streets, re- 
marking: “This court has unequivocally held that the streets are proper 
places for the exercise of the freedom of communicating information and dis- 
seminating opinion and that, though the states and municipalities may ap- 
propriately regulate the privilege in the public interest, they may not unduly 
burden or proscribe its employment in these public thoroughfares. We are 
equally clear that the Constitution imposes no such restraint on government 
as respects purely commercial advertising.”’143 That is to say, while advertising 
is not ranked with obscenity as being outside the ambit of constitutional 
protection, it ranks low on the scale of protected utterances. When faced with 


141 Dissenting, Saia v. New York, 334 U.S. 558, 566 (1948). 
142 See above, p. 107. 
148 Valentine v. Chrestenson, 316 U.S. 52, 54 (142). 
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a public interest which ranks fairly low on its own scale, i. e., prevention 
of littering of the streets, advertising may be made to yield, whereas the 
expression of political opinion through the distribution of handbills would 
not yield. The point is that two scales of value enter into the judgment: the 
scale of kinds of utterance and the scale of public interests with which ut- 
terances may conflict. 

As was said above, the scale of kinds of utterance is determined by their 
relation to the ends or purposes which the constitutional protection of speech 
and press was intended to promote, Freedom of speech and press figures on 
this scale not only as a means to other ends but as an end or value in itself. 
The ability to speak or publish without fear of punishment is desirable for 
its own sake and apart from whatever other purposes it may serve. Our law 
favors liberty, as Bracton said in the thirteenth century, and our Constitution 
today considers freedom of expression as a good in itself and protects it as 
such, though not absolutely. 

Yet even taken as an end in itself, freedom of expression is a scaled, not 
a uniform, value. It would seem, at any rate, that however much people 
cherish the right to express themselves, they do not always attach the same 
importance to what they express. Casual conversation is, no doubt, a pleasure 
and a human good, but not of the same order as serious discussion of a ser- 
ious subject. Freedom to express honest convictions, however erroneous they 
may be in the eyes of others or in reality, merits the status of a guaranteed 
right more obviously than freedom to express lightly held opinions or mere 
feelings. The value of freedom of expression, therefore, varies with even the 
subjective value of what is expressed; and of this a rational system of law 
may take account, even under the First Amendment. 

Furthermore, freedom of expression, though valued as an end in itself, is 
not the highest end served by the constitutional guarantee of freedom of 
speech and press. The First Amendment does not protect the right to speak 
and to publish merely or principally because liberty-loving Americans cherish 
being able to talk and publish freely. The guarantee is in the Constitution 
chiefly as a means to ends beyond self-expression. Freedom to express 
oneself, therefore, while it ranks as one of the ends of the First Amendment, 
is not the highest of them and consequently, as Justice Harlan said, “con- 
stitutionally protected freedom of speech is narrower than an unlimited license 
to talk,” 144 

There are higher ends which the right of free speech and press is 
intended to promote. The primary purpose is to serve the political needs of 


144 See above, p. 107. 


126 THE AMERICAN JOURNAL OF JURISPRUDENCE 


a representative democracy which depends on free discussion of public affairs. 
The guarantee also broadly serves all the social needs that can be satisfied by 
communication. These needs determine the relative constitutional value of 
the several kinds of communication. 

It should therefore be possible to arrange the kinds of utterance in a 
scale for purposes of constitutional interpretation. Harry M. Clor cites an 
example of such an effort from the case of Roth v. U. S., as argued before 
the Supreme Court: 


The government’s brief urged that the value of obscene speech be judged 
in the light of a comparative scale of First Amendment values based on 
the purpose of the amendment as interpreted in Supreme Court decisions. 
This scale of values was tendered as illustrative: 

Political speech 

Religious 

Economic 

Scientific 

General News and Information 

Social and Historical Commentary 

Literature 

Art 

Entertainment 

Music 

Humor 

Commercial Advertisements 

Gossip 

Comic books 

Epithets 

Libel 

Obscenity 

Profanity 

Commercial Pornography 
The public interest required to justify restraint would diminish as one 
moves down the scale and increase as one moves up. The brief then pro- 
ceeds to the “weighing.” Expression characterized by obscenity has ex- 
tremely low value in the light of basic First Amendment purposes. Arrayed 
against this expression are social interests in the preservation of moral 
standards.145 


As Mr. Clor points out, while the government won its case in Roth v. 
U.S., the Court rejected its proposed rationale for the decision and refused 
to accept the scale of values suggested in the government’s brief.146 Rather 

145 Obscenity and Public Morality (Chicago and London: University of Chicago Press, 
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than commit itself, even by implication, to the proposition that political, 
religious, economic, scientific, literary, and artistic expression are related to 
one another in a descending order of value, the Court simply ruled obscenity 
outside the pale of constitutional protection on the ground that it was “utterly 
without redeeming social importance.”147 Obscenity, so to speak, was declared 
to have no place at all on the scale of First Amendment values, 

One understands the Court’s reluctance to become involved, even re- 
motely, in determining the relative merits of political and religious speech,148 
or of scientific and literary publications. There is, in fact, little reason why 
it should do so. For most practical purposes, these fields of expression stand 
constitutionally on the same plane. The Founding Fathers, as we have seen, 
felt that freedom of the press (and therefore of speech as well) would ad- 
vance “truth, science, morality and arts in general” as well as responsible 
government.149 

Not only the expression of political and religious belief, but the cultiva- 
tion of all the arts and sciences is protected by the guarantee of freedom of 
speech and press. To allow the free operation of the human mind in all of 
these fields is the global end of the First Amendment, and the Court has 
little or no occasion to determine their relative merits and to decide whether 
a treatise on economics is of higher value than one on physics, or political 
speech ranks above a poem. 

It is possible, nonetheless, that the Court might some day face the 
necessity of making some such determination. One might argue, for example, 
that while national security would in certain circumstances justify suppressing 
the publication of news or of scientific findings, it would not in the same 
circumstances justify suppressing the expression of political opinion, and 
this because the latter stands higher on the scale of First Amendment values. 
But, generally speaking, it is not necessary to determine what order of value 
obtains among the kinds of utterance that serve the higher ends of the 
Amendment. 

It might well be relevant, however, for the Court to inquire whether a 
speech or publication is an effort to attain any of these higher ends and, if 
so, to what degree. Can the utterance be taken as an attempt to pursue the 
truth, to argue for a conception of morality, or to communicate an esthetic 
experience? Or is the dominant purpose of the utterance to amuse and en- 
tertain, to sell goods, to satisfy idle curiosity, to express hatred, or to furnish 


147 354 U.S. 476, 485 (1957). 

148 It can be argued, of course, that the expression of religious belief is protected by the 
Establishment and Free Exercise of Religion Clauses of the First Amendment, independently 
of the Free Speech and Press Clause. i 

149 See above, p. 101. 
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a vicarious experience which is subhuman and degrading? These questions 
imply a scale of values that puts political, religious, economic and scientific 
speech, the communication of general news and information and the cultiva- 
tion of literature and the arts on a superior plane to mere entertainment, 
commercial advertising, gossip, epithets and pornography. The latter kinds 
of utterance serve either inferior ends of the First Amendment or no con- 
stitutional ends at all, and so may be more readily subordinated to over- 
riding public interests or suppressed altogether.15° 

The pursuit of truth is, by universal agreement among the Justices of 
the Supreme Court who have spoken on the matter, a chief end of the 
Freedom of Speech and Press Clause. If we assume, with Chief Judge Learned 
Hand, that “truth will be most likely to emerge if no limitations are imposed 
upon utterances that can with any plausibility be regarded as efforts to present 
grounds for accepting or rejecting propositions whose truth the utterer asserts, 
or denies,”151 then we may insist that there should at least be some plausibil- 
ity. Government may not pass upon the truth of propositions in matters of 
belief or doctrine. But it can, and sometimes must, distinguish efforts, however 
mistaken, to get at truth from utterances which tend toward or reach the 
merely trivial or the irrational. If freedom of speech and press are meant to 
protect the “exposition of ideas,” it is fair to require that what is exposed 
be an idea and not a mindless appeal to passion or to vulgar curiosity. 

For example, in 1959, the Court declared unconstitutional a New York 
law under which a license had been denied for showing the film, Lady Chat- 
terley’s Lover, “What New York has done,” the Court said, “. . . is to prevent 
the exhibition of a motion picture because it advocates an idea—that adultery 
under certain circumstances may be proper behavior.”452 That adultery may 
be engaged in with propriety is indeed an idea—if not a true one, at least a 


150 The argument against this position comes down to the proposition that, if the Court 
is allowed to make any distinctions among kinds of utterance, there is no limit on the dis- 
tinctions it may make. For example: “If ‘obscenity’ can be carved out of the First Amend- 
ment, what other like exceptions can be created? Is ‘sacrilege’ also beyond the pale? Are 
utterances or publications made with ‘malice’ unprotected? How about ‘seditious’ speech 
or articles? False, scandalous, and malicious writings or utterances against the Congress or 
the President ‘with intent to defame’ or to bring them ‘into contempt or disrepute’ or to 
‘excite’ against them ‘the hatred of the good people’ or ‘to stir up seditions,’ or to ‘excite’ 
people to ‘resist, oppose or defeat’ any law were once made a crime.” Douglas, J., dissent- 
ing, Byrne v. Karalexis, 24 LEd 2d 486, 489 (1969). One is reminded of the words of 
Justice Peckham declaring a State Jaw that limited bakers to ten hours of work a day 
unconstitutional: “If this statute be valid, and if, therefore, a proper case is made out in 
which to deny the right of an individual, sui juris, as employer or employee, to make 
contracts for the labor of the latter under the protection of the provisions of the Federal 
Constitution, there would seem to be no length to which legislation of this nature might 
not go.” For the Court, Lochner v, New York, 198 U.S. 45, 58 (1905). 
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FRANCIS CANAVAN 129 


consoling one—and, like any other idea, it may be advocated through the 
medium of an art form. It does not follow that if a film included a clinically 
explicit depiction of the act of sexual intercourse as performed by partners in 
adultery, it would be “advocating an idea.” As Time once remarked, voyeur- 
ism is a vice, not a point of view. Or, as Justice Harlan concluded after 
perusing the allegedly obscene material involved in the companion case to Roth 
v. U.S., “I cannot say that its suppression would so interfere with-the com- 
munication of ‘ideas’ in any proper sense of that term that it would offend 
the Due Process Clause.” 153 

Admittedly, the Court has upon occasion denied that “saving intellectual 
content” is necessary for constitutional protection of publications. In Winters 
v. New York in 1948 it said: l 


We do not accede to appellee’s suggestion that the constitutional protec- 
tion for a free press applies only to the exposition of ideas. The line 
between the informing and the entertaining is too elusive for the protec- 
tion of that basic right. Everyone is familiar with instances of propaganda 
through fiction. What is one man’s amusement, teaches another’s doctrine. 
Though we can see nothing of any possible value to society in these maga- 
zines [described as exploiting “criminal deeds of bloodshed or lust”], they 
are as much entitled to the protection of free speech as the best of 
literature. 154 


The Court was careful to add to the above passage the statement that the 
magazines in question “are equally subject to control if they are lewd, indecent, 
obscene or profane.” But twenty-one years later, the Court went farther and 
said: “Nor is it relevant that obscene materials in general, or the particular 
films before the Court, are arguably devoid of any ideological content. The 
line between the transmission of ideas and mere entertainment is much too 
elusive for this Court to draw, if indeed such a line can be drawn at all.”155 


458 Concurring, Alberts v. California, 354 U.S. 476, 502-503 (1957). Justice Harlan, for 
reasons into which we need not enter here, prefers to refer to the Due Process Clause of 
the Fourteenth Amendment rather than to the First Amendment in cases arising under 
State, as distinguished from Federal, laws. 

154 333 U.S. 507, 510. 

155 Stanley v. Georgia, 394 U.S. 557, 566 (1969). The issue in this case was whether the 
mere private possession of obscene materials (in the particular instance, pornographic films) 
could constitutionally be made a criminal offense, and the Court’s. statement quoted -here 
must be understood as addressed to that issue. See U.S. v. Reidel, 91 S.Ct. 1410 
(1971), and U.S. v. 37 Photographs, 91 S.Ct. 1400 (1971), in which the Court rejected the 
argument that under Stanley v. Georgia individuals have a constitutional right to view porno- 
graphic material and therefore a right to obtain it on the market. Still, this writer feels 
that the whole tenor of the majority opinion in Stanley limits and weakens its declaration 
in Roth v. U.S., 354 U.S. 476, that obscenity is not protected by the First Amendment, and 
he continues to think so despite the Court’s ringing denial in U.S. v. Reidel that Stanley had 
any such intention. ? 
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This latter declaration merits even more strongly Justice Frankfurter’s 
comment in the Winters case: “The essence of the Court’s decision is that it 
gives publications which have ‘nothing of any possible value to society’ con- 
stitutional protection but denies to the States the power to prevent the grave 
evils to which, in their rational judgment, such publications give rise.”156 To 
maintain that publications that contain no ideas and are of no possible value 
to society deserve protection against the claims of a substantial public interest 
is tantamount to saying that speech or publication need have no rationally dis- 
cernible relation to the ends of the First Amendment in order to come under 
its mantle. l 

Besides, while the line between the transmission of ideas and mere enter- 
tainment may be too elusive for a court of law to draw, it need not be assumed ` 
that this line coincides with the boundary between constitutionally protected 
and unprotected speech. In an obscenity case, the Court could use its own 
words in Roth v. U.S. and ask “whether to the average person, applying con- 
temporary community standards, the dominant theme of the material taken as 
a whole appeals to prurient interest.””157 If the First Amendment was intended 
to foster and protect an appeal to reason, but not an appeal to prurient interest, 
then the clear dominance of the latter appeal over the former in a given work 
is enough to disqualify it for constitutional protection, even though it may 
contain some elements that can be called transmission of ideas. The question 
of proportion, in other words, is constitutionally relevant. 

In cases subsequent to Roth v. U.S., Justice Brennan disagreed with this 
proposition and rejected proportionality as a constitutional criterion in ob- 
scenity cases. For a work to be obscene in the constitutional sense, he insisted, 
it must be “utterly without redeeming social value.”158 But what is wrong 
with this phrase as an independent test of obscenity is precisely the word 
“utterly,” because it makes the question of the dominant theme of the material 
irrelevant and renders the Roth definition of obscenity largely useless. By refus- 
ing to consider the question of proportion, the Court is led into a doctrinaire 
ignoring of the reality with which it is dealing and ends up protecting blatant 
pornography because it is not totally devoid of “ideas.” This seems quite un- 


156 Dissenting, 333 U.S. 507, 528 (1948). 

157 354 U.S. 476, 489 [emphasis added]. 

158 Announcing the judgment of the Court, Memoirs v. Massachusetts, 383 U.S. 413, 419, 
where he himself supplied the emphasis. Cf. his opinion in Jacobellis v. Ohio, 378 U.S. 184, 
191 (1964) and Redrup v. New York, per curiam, 386 U.S. 767, 771 (1967). In no case 
did Justice Brennan’s interpretation of “utterly without redeeming social value” as the 
determinative norm win the support of a majority, but his view is effectively the view of 
the Court because of the concurrence of Justices Black and Douglas, and others, in the 
judgment of the Court. For a criticism of Brennan’s position on this point see Clark, J. 
dissenting, Memoirs v. Massachusetts, 383 U.S. 413, 445 (1966) and White, J., dissenting, 
ibid., at 461. 
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necessary for achieving the goals of the First Amendment. As Justice White 
said about the pornographic novel, Fanny Hill, “Literary style, history, teach- 
ings about sex, character description (even of a prostitute) or moral lessons 
need not come wrapped in such packages.”159 Jt should not be beyond the 
mental powers of a court of law to judge a package for what it is and to 
decide what is the dominant theme of its contents. 

It is true, as the Court said in the Winters case, that everyone is familiar 
with instances of propaganda through fiction. But works of literature and of 
the arts aim principally at communicating an esthetic experience rather than 
a version of the truth. To speak of them primarily in terms of the transmis- 
sion or exposition of ideas, as Justices of the Supreme Court have frequently 
done, and as this paper has done in the preceding paragraphs, is often to mis- 
conceive their principal function, Nevertheless, the quality of the esthetic ex- 
perience which a work intends to communicate is itself an object of rational 
judgment which may serve as the basis for deciding whether the work is pro- 
tected by the constitutional guarantee of freedom of the press. 

To take a hypothetical example, let us suppose that three directors film 
the same battle scene in three distinct films. The first director films the battle 
as an adventure and wishes to communicate the experience of danger faced 
and overcome, of victory achieved and glory won. His film may also be in- 
tended to serve as propaganda for a “hawkish” U.S. foreign policy, The 
second director films the battle in order to communicate an experience of the 
horrors of war and to induce a revulsion against it. His film may, in addition, 
be intended to serve as propaganda for a “dovish” U.S. foreign policy. But, 
whatever one may think of either director’s point of view, his filming of the 
battle scene communicates an acceptable vicarious experience and is a legit- 
imate exercise of freedom of the press. 

In contrast, the third director films the battle as an exercise in sadism. 
What he communicates is a vicarious experience of the pleasure of inflicting 
pain, death and degradation on human beings. To picture soldiers beating 
their enemies to death with their rifle butts is shocking but, properly handled, 
it can be a realistic portrayal of war and can serve a legitimate artistic end. 
But at some point the gruesomeness of such a portrayal will pass beyond any 
legitimate end. If the camera dwells long and lovingly on a man’s face being 
beaten into a bloody and shapeless mass until it is no longer recognizably 
human, the suspicion and finally the certainty grows that what is being ap- 
pealed to is nothing more than a sick appetite for violence. It is ‘submitted 
that, with all due presumptions in favor of artistic freedom, reason can some- 


159 Ibid., at 462. 
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times recognize such an appeal so clearly and unmistakably as to judge it un- 
worthy.of constitutional protection.160 For, if freedom of expression is not an 
absolute end in itself, judgment must be passed on that which is expressed, and 
not everything that can be expressed serves the ends of the First Amendment. 

It is too narrow an interpretation of freedom of speech and press to con- 
fine its protection to appeals to the mind through reasoned discourse. Appeals 
to the imagination and emotions through literature and the arts also deserve 
protection. But there is a sense in which every kind of utterance ought to be 
subject to reason under the First Amendment. To decide the constitutionality 
of limiting or suppressing an utterance requires passing rational judgment on 
the ends which the utterance serves and rational evaluation of those ends in the 
light of the purposes of the First Amendment. Literary and artistic criticism 
are presumably exercises of the rational human mind and so, too, is legal 
judgment when it bears upon works of literature and art. The refinements of 
literary and artistic criticism are doubtless beyond the ordinary competence of 
courts, for the law is far too blunt an instrument to be used as a scalpel in 
that kind of intellectual surgery. But rational judgment sufficient for the pur- 
poses of constitutional adjudication ought not to be beyond the abilities of the 
legal mind. 

Justice Jackson has already been quoted as saying that the constitutional 
policy of protecting speech “is rooted in faith in the force of reason.” He made 
that remark in his dissenting opinion in Kunz v. New York.161 In this and in 
the Terminiello case he made a point worth citing in order to highlight the 
notion of rationality that underlies the various applications of freedom of 
speech and press. 

In the Kunz case, the Court reversed the conviction of the Rev. Mr. Kunz, 
a Protestant minister, for holding a public worship service on the streets of 
New York City without a permit from the Police Commissioner. Kunz in 
previous years had had such a permit, but his application for a renewal of it 
had been denied... The ordinance authorizing the Commissioner to grant or 
deny these permits was unconstitutional, said the Court, because it vested in 

160 Obscenity, we are told, is beyond the capacity of the law adequately to define, and 
Justice Stewart has been laughed at for saying that, while he could not define hard-core 
pornography, “I know it when I see it.” Concurring, Jacobellis v. Ohio, 378 U.S. 184, 197 
(1964). But consider the following lines from Time for April 6, 1970. After the fall from 
power of Prince Sihanouk in Cambodia, the magazine reported, the “local press mocked 
him savagely and his half-Italian wife Princess Monique even more. Some newspapers ran 
composite photos of her head on anonymous nude bodies in obscene poses.” The editors of 
Time evidently assumed that their readers would have no difficulty in understanding what 
they meant, and the people in Cambodia who made up and published the composite photo- 
graphs took it for granted that their readers would know an obscene pose when they saw 
one. Recognizing obscenity for what it is apparently is not always so difficult as libertarians 


make it out to be. 
181 340 U.S. 290, 302 (1951). 
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a public official control over the right to speak on religious subjects: without 
appropriate legal standards to guide his action. 

In his dissent, Justice Jackson chose to ignore the Court’s point, Hutch was 
a defect in the ordinance under which the Police Commissioner acted, and 
focussed instead on Kunz’s claim that he had a right to speak on religious 
subjects on the streets. Kunz, said Jackson, had no constitutional right to use 
the kind of language which he habitually used, and which was the reason why 
the Commissioner refused to renew his permit. 

Mr. Kunz, it appears, preached his religion by attacking that of Catholics 
and Jews in terms that aroused their intense resentment. “A hostile reception 
of his subject certainly does not destroy one’s right to speak,” Justice Jackson 
admitted. “A temperate and reasoned criticism of Roman Catholicism or 
Judaism might, and probably would, cause some resentment and protest. But 
in a free society all sects and factions, as the price of their own freedom to 
preach their views, must suffer that freedom in others.”162 

But Kunz frequently indulged in such rhetoric as calling the Pope the 
Anti-Christ and the Jews Christ-killers who should have been burned in the 
incinerators. These, said Jackson, are not the kind of insult that can be 
laughed off. “They are always, and in every context, insults which do not 
spring from reason and can be answered by none. Their historical associations 
with violence are well understood, both by those who burl and those who are 
struck by these missiles.’’163 

“When Kunz speaks,” therefore, “he poses a ‘clear and present’ danger 
to peace and order. Why, then,” Justice Jackson wanted to know, “does New 
York have to put up with it? . . . Is the Court, when declaring Kunz has the 
right he asserts, serving the great end for which the First Amendment stands?” 
Jackson defined that end in these terms: “The purpose of constitutional pro- 
tection of speech is to foster peaceful interchange of all manner of thoughts, 
information and ideas. Its policy is rooted in faith in the force of reason.”’16% 

He had dissented on essentially the same grounds two years earlier when 
the Court reversed the conviction of Fr. Terminiello, a Catholic priest, on a 
breach of the peace charge growing out of a speech he gave in circumstances 
that threatened to provoke a riot. The kind of speech Terminiello gave, 
Jackson said, did not deserve protection. “Unity of purpose, passion and 
hatred, which merges the many minds of a crowd into the mindlessness of a 
mob,” he remarked, “almost invariably is supplied by speeches. It is naive, 


162 Ibid., at 301. 
183 Ibid., at 299. 
364 Ibid., at 302. 
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or worse, to teach that oratory with this object or effect is a service to liberty. 
No mob has ever protected any liberty, even its own. . . .”165 

Whatever one may think of Justice Jackson’s refusal to vote with the 
majority of the Court in the Kunz and Terminiello cases, the point he made 
was a sound one. Behind the First Amendment's policy of liberating expression 
lies a faith in the force of reason, The Amendment assumes that what is ex- 
pressed will be in some sense rational. Religious belief depends on faith rather 
than on rational demonstration, .and the same can be said of political and 
other kinds of belief. But belief can be advocated and defended rationally. 
Even a false idea or, for that matter, an evil idea can serve the cause of truth 
if an effort is made to present the grounds for it (however specious) in the 
manner appropriate to rational argument and it is subjected to rational 
criticism. Literature and the arts appeal to the imagination and the emotions 
as much or-more than to naked reason, yet they, too, are subject to rational 
judgment and should serve ends of which reason can approve. All of these, 
as well as the kind of expression that seeks to engender complete rational con- 
‘viction through demonstrative argument, deserve constitutional protection. But 
the appeal to mere passion, uncontrolled by reason and directed to irrational 
or antirational purposes, does not deserve protection because it does not serve 
“the great end for which the First Amendment stands.” 

There is, then, a hierarchy of kinds of speech and publication established 
by the ends of the First Amendment. These ends can be subsumed under “the 
great end,” which is to liberate the human, mind to pursue through thought 
and communication all the objects that it can propose to itself as goals of 
rational endeavor. These ends are not themselves all of equal rank, nor are 
all expressions equally related to them, hence the hierarchy. Hence, too, dif- 
ferent degrees of protection afforded to different kinds of expression by the First 
Amendment against the claims of competing public interests, But ultimately, 
in every case, the line drawn by the Amendment is not simply between speech 
and conduct but between irrational and more or less rational speech. 

The presumption in every case of course favors freedom of utterance. But 
the presumption must sometimes yield to the claims of competing public inter- 
ests. In such cases the Court must take into account, not only the weight and 
value of the public interest alleged, but also the quality and comparative value 
of the kind of speech involved. This value will depend upon the rationally 
discernible relationship of the speech in question to.one of the ends of the 
First Amendment. In this sense, the unifying principle of the hierarchy of 
kinds of speech, for purposes of constitutional adjudication, is rationality. 

Over against the scale of kinds of speech and publication stands the scale 


165 Terminiello v. Chicago, 337 U.S. 1, 32 (1949). 
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of public interests to which freedom of expression may be subordinated. The 
interest served by a law that limits utterance should be judged, first, by its 
importance as a legitimate object of governmental concern. Truth is doubtless 
objectively a higher value than public order. But it is not a function of gov- 
ernment under the First Amendment to protect truth—government’s duty is 
only to keep open the channels through which presumably truth is attained— 
whereas preserving the elementary conditions of public order is a basic obliga- 
tion of any government. But the legitimate objects of government are not all 
of the same importance. 

Without attempting to list all such objects in their order of importance, 
let us mention a few for the sake of illustration. To the extent that the Court 
has revealed its hierarchy of public interests, national security stands at the 
pinnacle of it. Its disposition of some freedom of speech and association cases 
is illuminating on this point. 

In 1958, in N.A.A.C.P. v. Alabama,!$® the Court unanimously found that 
any legitimate interest the State of Alabama might have in requiring the 
National Association for Advancement of Colored People to disclose its mem- 
bership lists was not sufficient to outweigh the organization’s interest in pro- 
tecting its members against reprisals that would discourage the exercise of their 
constitutional right of association. In 1960 the Court handed down similar 
decisions in Bates v. Little Rock!6T and Shelton v. Tucker.168 

But in 1961 the majority of the Court held that the national government 
did not violate the First Amendment’s guarantee of freedom of speech and 
association by compelling the Communist Party to register and to disclose its 
members in compliance with the Subversive Activities Control Act of 1950. 
Justice Frankfurter, who wrote the opinion of the Court, answered the charge 
of inconsistency: “The present case differs from Thomas v. Collins and from 
National Assoc. for Advancement of Colored People, Bates and Shelton in the 
magnitude of the public interests which the registration and disclosure pro- 
visions are designed to protect and in the pertinence which registration and 
disclosure bear to the protection of those interests.’’169 

The Court since 1961 has effectively gutted the Subversive Activities Con- 
trol Act of its contents.170 Evidently it became convinced that the threat to 
national security from subversion was remote and minimal and, at the same 
time, under Chief Justice Warren, it was putting a heavier thumb on the 
scale in favor of freedom of expression and association. But its earlier decision 


186 357 U.S. 449. 

167 361 U.S. 516. 

168 364 U.S. 479. 

169 Communist Party v. S.A.C. Board, 367 U.S. 1, 93 [emphasis added]. 

170 Albertson v. S.A.C. Board, 382 U.S. 70 (1965) and U.S. v. Robel, 389 U.S. 258 (1967). 
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is worth mentioning because, at very nearly one and the same time, the Court 
denied the right of the States to compel disclosure of N.A.A.C.P. membership 
and affirmed the right of the national government to compel disclosure of 
Communist Party membership, and this because of the “magnitude” of the 
public interest in national security. There is little doubt that the Court would 
so decide again, if it thought that the situation demanded it. 

The protection of the constitutional processes of democracy, of the admin- 
istration of justice!7! and of public order also weigh heavily in the balance 
against exercises of speech and press that disrupt them. These are basic social 
necessities and, in fact, are essential conditions of the ordered liberty of which 
freedom of speech and press is a part. “The constitutional guarantee of 
liberty,” as Justice Goldberg said, “implies the existence of an organized 
society maintaining public order, without which liberty itself would be lost in 
the excesses of anarchy.”17? 

Public comfort and convenience is a lesser value, but may appropriately 
override some exercises of freedow of speech and press, e.g., public speeches at 
certain times and places. Public morality is another value that deserves pro- 
tection. This writer agrees with Justice Harlan when he said: “Even assuming 
that pornography cannot be deemed ever to cause, in an immediate sense, 
criminal sexual conduct, other interests within the proper cognizance of the 
States may be protected by the prohibition placed on such materials. The 
State can reasonably draw the inference that over a long period of time the 
indiscriminate dissemination of materials, the essential character of which is 
to degrade sex, will have an eroding effect on moral standards,”’173 Justice 
Harlan’s view hardly represents the opinion of the Court in recent years, 
particularly in the light of Stanley v. Georgia.1™4 But, once it is granted that 


171 Sheppard v. Maxwell, 384 U.S. 333 (1966), however, is a curious example of an opinion 
in which the Court commanded trial judges to maintain the integrity of the administration 
of justice against the undue influence of an unrestrained press while refusing to allow 
any direct restraint to be put on the press. It was an effort to preserve the competing 
interests of both justice and freedom of the press. But whether a realistic balance was in 
fact struck by the Court in this opinion is open to question. 

172 For the Court, Cox v. Louisiana, 379 U.S. 536, 554 (1965). 

173 Concurring Alberts v. California, 354 U.S. 476, 502 (1957). Cf. Warren, G. J., 
dissenting, Jacobellis v. Ohio, 378 U.S. 184, 199 (1964). The position recently taken by 
the majority of the President’s Commission on Obscenity and Pornography is wrong, in this 
writer’s view, because it rests on two false assumptions: 1) that “utterance” in the abstract 
is a value worth protecting, and 2) that limitations on it must be justified by a showing 
that it incites to criminal acts. On the contrary, given the minimal or nil value of obscene 
utterance, it is a sufficient reason for limiting or suppressing it that a legislature judges, 
in Justice Harlan’s words, that it “will have an eroding effect on moral standards,” and 
that it creates a fetid public atmosphere in which we all have to live. 

There remains, of course, the possibility of a trade in pornography kept strictly under 
the counter for the benefit of “dirty old men” and no one else — but in such a situation we 
should still be a long way from the rottenness in the state of Denmark. 

174 394 U.S. 557 (1969). 
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there is a public morality which government may protect, it is a reasonable 
view.275 

Rights private in nature are nonetheless legitimate objects of public pro- 
tection. Private reputation is a value that government may protect against 
certain forms of speech or publication. The Constitution does not guarantee 
immunity to “defamatory statements directed against the private conduct of a 
public official or private citizen. . . . Purely private defamation has little to do 
with the political ends of a self-governing society.”176 

One can also regard personal privacy as superior to some exercises of 
freedom of the press. Thus, when James Hill sued Time, Inc., on the ground 
that an article in Life had falsely reported that a new play, The Desperate 
Hours, portrayed an experience suffered by the Hill family, while the Supreme 
Court refused to decide in Hill’s favor, Justice Fortas angrily dissented and 
said: 


I do not believe that whatever is in words, however much of an aggression 
it may be upon individual rights, is beyond the reach of the law, no matter 
how heedless of others’ rights—how remote from public purpose, how 
reckless, irresponsible, and untrue it may be... . There are great and 
important values in our society, none of which is greater than those re- 
flected in the First Amendment, but which are also fundamental and 
entitled to this Court’s careful respect and protection. Among these is the 
right to privacy.177 


It is not necessary to decide here whether Life had committed the kind of 
aggression on individual rights of which Justice Fortas accused it. His gen- 
eral principle was sound: not every utterance serves a public purpose or can 
stand against the claims of valid private rights. The right to personal privacy 
is not the highest of publicly protected values, but it is high enough in the 
scale to override the right to publish defamatory gossip. 

There are, then, public or publicly protected private interests which are 
paramount to some exercises of freedom of speech and press, and this in 
varying degrees. The claims of public comfort and convenience are not so 
high as those of the impartial administration of justice. That is to say that 
there is an order, to use Justice Frankfurter’s words, of “the magnitude of 
the public interests” which are served by laws that have the effect of limiting 
speech or publication. Rational judgment in cases contesting the constitu- 


1%5 A diametrically opposite view is expressed by Douglas, J., joined by Black, J., dissenting, 
Roth v. U.S. 354 U.S. 476, 509-510 (1957). . 
176 Goldberg, J., concurring, New York Times v. Sullivan, 376 U.S. 254, 301 (1964). 
177 Time v. Hill, 385 U.S. 374, 412 (1967). 
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tionality of such laws has to weigh the importance of the public interests at 
stake. More important interests justify more stringent limitations of freedom 
of expression, and this assumes that there is a scale of such interests in the 
order of their inherent importance. 

As Justice Frankfurter indicated in the same passage, one must also con- 
sider the question of the degree of “pertinence” of a law of this kind to the 
public interest it is designed to safeguard. It is not enough that a public 
interest stand high on the scale in order to justify limiting freedom of ex- 
pression. The limitation must be genuinely relevant to the interest. Here is 
the strength of the Warren Court’s sometimes exaggerated insistence on “nar- 
row specificity” in legislation that restricts freedom of speech and press; the 
sound element in this insistence is the requirement that the restriction be 
limited to the needs of the public interest it is said to serve. 

Another element that enters into the consideration of some freedom of 
speech and press cases is that of urgency. As Justice Brandeis said: “If there 
be time to expose through discussion the falsehood and fallacies, to avert the 
evil by the processes of education, the remedy to be applied is more speech, 
not enforced silence. Only an emergency can justify repression.”178 ‘This is 
another way of stating the clear and present danger test and is not, in this 
writer’s opinion, a sufficient standard for deciding all questions concerning the 
limitation of speech and publication. But it generally serves well enough when 
the issue is the constitutionality of directly suppressing or punishing the ex- 
pression of opinions thought to have consequences harmful to the public 
welfare. 

In such a case the question is not only how important is the public interest 
at stake and how pertinent to that interest is the restriction of freedom of ex- 
pression, but also how urgent is the necessity of applying the restriction. In 
cases of this kind the constitutional mandate is to avert the evil consequences 
that may follow from the dissemination of false and dangerous opinions by 
refuting them with contrary arguments. The only allowable exception to this 
rule is when those consequences are so imminent in the realm of action that 
time will not allow the process of discussion to operate. 

In other words, we must ask: Is there time for rational argument to pre- 
vail? But to. ask this question assumes that reason can prevail because we are 
dealing with the expression of views which, however wrong and harmful they 
may be, are nonetheless amenable to reason and can be met by rational 
criticism. Such, however, is not always the case. 

The Prevention of Incitement to Hatred Act (Northern Ireland) men- 
tioned above is an example of a law directed to a situation where the expres- 


178 Concurring, Whitney v. California, 274 U.S. 357, 377 (1927). 
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sion of certain religious “views” is judged not amenable to reason. It is pos- 
sible that the preaching of certain racial “views” might reach the same point 
in this country and have to be declared not within the scope of the First 
Amendment. 

Another example is furnished by the recent Federal legislation banning 
cigarette advertising from radio and television broadcasts, The constitutional- 
ity of this legislation has not been tested in the courts, but there is an obvious 
prima facie case against it since it restrains “expression.” The case for the 
constitutionality of the legislation would doubtless point out that a clear public 
interest in health is at stake, and that the kind of expression prohibited, com- 
mercial advertising, has always been considered to rank low on the scale of 
constitutionally protected utterance. This argument might go on to make the 
point that the appeal made by cigarette commercials is directed to a mass 
audience, including persons of all ages and conditions, and is not made to 
their reason. It would be unconstitutional to ban from the airwaves a reasoned 
presentation of an argument that cigarettes are not really seriously harmful 
to health. But advertising does not depend for its effectiveness on an appeal 
to reason, but on the stimulation of the imagination and emotions. Therefore, 
if in the judgment of the national legislature, such an appeal conflicts directly 
with an interest of the importance of public health, it loses the constitutional 
protection of freedom of speech and press. 

Those who find this argument unconvincing might consider the situation 
that would exist if we had in this country an open and widespread propaganda 
which extolled the joys of using heroin while carefully refraining from direct 
incitement to violation of the law. In such a situation, would it make sense 
to depend on the educational process of public discussion and wait for reason 
to prevail? That it would not is the substance of the argument used by Justice 
Stewart in his opinion concurring with the Court’s decision to uphold a New 
York law prohibiting the sale to minors of materials judged harmful to minors, 
i.e., obscene literature. Justice Stewart gave this reason for his concurrence: 


The First Amendment guarantees liberty of human expression in order to 
preserve in our Nation what Mr. Justice Holmes called a “free trade in 
ideas.” To that end, the Constitution protects more than just a man’s 
freedom to say or write or publish what he wants. It secures as well the 
liberty of each man to decide for himself what he will read and to what he 
will listen. The Constitution guarantees, in short, a society of free choice. 
Such a society presupposes the capacity of its members to choose. When 
expression occurs in a setting where the capacity to make a choice is 
absent, government regulation of that expression may coexist with and 
even implement First Amendment guarantees.179 
"178 Ginsberg v. New York, 390 U.S. 629, 649 (1968). 
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This writer has considerably less faith than Justice Stewart seems to have 
in the notion that anyone, even an adult, buys girlie magazines as part of a 
“free trade in ideas.” But his opinion provides confirmation of the point made 
above, that the conditions of a marketplace of ideas, in which reason can be 
expected ultimately to prevail, do not always exist.18° Therefore, in consider- 
ing whether a public interest justifies restriction of freedom of speech and press, 
the element of “urgency” does not always enter in. That is to say, it is not 
always relevant to ask whether there is time for reason to prevail, because in 
some situations it is unreasonable to think that reason can prevail. 

To summarize, in addition to a scale of kinds of utterance that are pro- 
tected in varying degrees by freedom of speech and press, there is a scale of 
public interests that justify, in proportion to their importance, limitations of 
that freedom. But the application of the latter scale must take into account 
the pertinence of the limitations to the interests that are alleged to justify them. 
It must sometimes also take into account the urgency of protecting these 
interests through restriction of freedom of expression rather than of waiting for 
the process of argument and discussion to take its course. 

In addition to these two basic scales that are weighed against each other 
in constitutional adjudication, we may postulate another scale, that of the 
manners or modes of expression. Independently of the content of an utterance, 
the way in which it is uttered may make it more or less deserving of constitu- 
tional protection. Justice Stewart once wrote: “The Constitution protects 
coarse expression as well as refined, and vulgarity no less than elegance.’t81 
It is true that the Constitution was not written for a nation made up ex- 
clusively of ladies and gentlemen and that it protects a large range of expres- 
sions that are neither refined nor elegant. It does not follow that there are and 
ought to be no limits on the kind of language one is permitted to use in public, 
on the visual imagery that one may set before the public’s eyes, or on the kind 
and volume of noise which one may inflict on the public’s ears, The more 
offensive an utterance becomes in its manner of expression (as distinct from 
its content), the more easily it may be subordinated to public propriety and 
comfort, and the more nearly it approaches the point where it loses its claim 
to constitutional protection. As not every kind of utterance, so not every mode 
of utterance equally serves the ends of the First Amendment. 

Finally, without entering into the subject, let us merely note that the 
different media of communication pose somewhat different constitutional 
problems. In the words of Justice Jackson: “The moving picture screen, the 
radio, the newspaper, the handbill, the sound truck and the street corner 


180 Cf. Harlan, J., dissenting in part, Time v. Hill, 385 U.S. 374, 407-408 (1967). 
181 Dissenting, Ginsoerg uv. U.S., 383 U.S. 463, 498 (1966). 


FRANCIS CANAVAN 141 


orator have differing natures, values, abuses and dangers. Each, in my view, 
is a law unto itself. . . .”182 The Court as a whole has not been willing to 
consider each medium of communication a law unto itself. But, when for 
the first time it declared that motion pictures are protected by the guarantee of 
freedom of the press, the Court was careful to add: “Nor does it follow that 
motion pictures are necessarily subject to the precise rules governing any other 
particular method of expression. Each method tends to present its own 
peculiar problems.”183 Suffice it to say here that constitutional adjudication 
must take those peculiar problems into account and cannot pretend that 
because they are all resolved under the phrase, “freedom of speech, or of the 
press,” they must receive uniform solutions. 

It must be granted that law is of its nature not so fine or so flexible an 
instrument for the regulation of society’s affairs as would be the perfectly 
nuanced judgments of a philosopher-king. But philosopher-kings, as Plato 
was well aware, are in notoriously short supply. On the other hand, despite 
its necessary rigidity and bluntness, law can and must make distinctions and 
recognize degrees of difference in applying its general rules to the decision of 
particular cases. 

The distinctions will be more easily and more accurately made in regard 
to freedom of speech and press if we get back to asking, more insistently than 
we have in recent years, what are we trying to protect and why. Not every- 
thing that can be labelled “speech,” or “expression,” or “utterance” is worth 
protecting. Much of it must be granted immunity for the sake of preserving 
the freedom of speech and press that serves the ends of the First Amendment. 
But not all of it need be or should be rendered immune from legal regulation 
for the general good. The ends of the First Amendment, broad though they 
are, are not compatible with everything that it enters into the mind of man 
to utter, in any way in which he chooses to utter it. The quest for rationality 
in interpreting the Amendment’s guarantees of freedom of speech and press 
forces us to ask, in the end, what the freedom is for. 

Divorced from their original purpose, Walter Lippmann once wrote, 
“freedom to think and speak are not self-evident necessities. It is only from the 
hope and the intention of discovering truth that freedom acquires such high 
public significance.” But, he warned, 


when the chaff of silliness, baseness, and deception is so voluminous that 
it submerges the kernels of truth, freedom of speech may produce such 
frivolity, or such mischief, that it cannot be preserved against the demand 


182 Concurring, Kovacs v. Cooper, 336 U.S. 77, 97 (1949). 
183 Clark, J., for the Court, Burstyn v. Wilson, 343 U.S. 495, 503 (1952). 
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for a restoration of order or of decency. If there is a dividing line between 
liberty and license, it is where freedom of speech is no longer respected 

- as a procedure of the truth and becomes the unrestricted right to exploit 
the ignorance, and to incite the passions, of the people. Then freedom is 
such a hullabaloo of sophistry, propaganda, special pleading, lobbying and 
salesmanship that it is difficult to remember why freedom of speech is worth 
the pain and trouble of defending it.18* 


Mr. Lippmann’s words state the contemporary problem well. It is not to 
push back ever farther the outer limits of freedom of speech and press, but to 
remember ever more clearly why the freedom was worth defending in the first 
place. For when the purpose of freedom is forgotten, freedom cannot long 
survive, 


184 The Public Philosophy (New York: Mentor Books, 1956), pp. 97-98. 
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I. INTRODUCTION 


IN THE view of Professor Samuel I. Shuman, the “traditional theories of 
natural law argue that unless certain goals are accepted, so that from that 
point onwards there may be deliberative, cognitive choice, then there can 
be no such thing as law.”! Law, in other words, must, according to natural 
law theorists, be purposive—and the purpose must in some sense be moral. 
Such a view, says Shuman, is defended by Harvard’s Professor Lon Fuller 
who maintains that since “the essential meaning of a legal rule lies in its 
purpose... the sharp dichotomy between fact and [moral] evaluation cannot 
be maintained ... .”? 

In contradistinction to this position, Professor Shuman maintains that 
while it may be necessary to understand an actor’s purpose in order to under- 
stand the purpose of the act he performs, nevertheless it is not true that a 
knowledge of purpose “shows anything at all about the ‘ought’ character of 
law.”3 The aim of this paper is to ask whether this is so: to inquire whether 
law is purposive and whether that purpose is a moral one. 

The central question raised in this paper can be put another way. Is law 
separate from morality,* or is there a relation between the two? And if the 
two are related, what is the nature of that relation? It could be simply that 
men have a moral obligation to obey the law, but that the law itself is non- 
moral.® It could instead be, however, that laws reflect morals, in the sense that 

1 Samuel I. Shuman, Legal Positivism (Detroit: Wayne State Univ. Press, 1963), p. 151. 

2 Shuman (:bid., p. 77) quotes from Fuller’s “American Legal Philosophy at Mid- 
Century,” 6 Journal of Legal Ed. (1954), p. 470. See also Shuman, pp. 75-93, 147-153, 
161-165. 

3 Ibid., p. 77. 

* This appears to be the view expressed by the late Hermann Kantorowiez in The Defini- 
tion of Law (ed. A. H. Campbell, intro. A. L. Goodhart. Cambridge: At the Univ. Press, 
1958), pp. 21, 43-51: “what the law really prescribes is... . nothing but external conduct” 
(p. 46), whereas ethical systems “prescribe internal conduct...” (p. 44). 

5 This is the position that Fuller understands H. L. A. Hart to hold. He says that accord- 
ing to Hart “we have an amoral datum called law, which has the peculiar quality of creating 
a moral duty to obey it. On the other hand, we have a moral duty to do what we think is 


right and decent... . ‘(This view) never gives any coherent meaning to the moral obligation 
of fidelity to law. This obligation seems to be conceived as as sui generis, wholly unrelated 
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they mirror particular moral precepts;® or that morals provide the foundation 
upon which positive laws are built, here in the sense that moral presuppositions 
are thought to govern lawmaking.” It could, finally, be the case that laws have 
a morality built right within them, This last position takes one form in Professor 
Fuller’s notion of the “internal morality of law.”8 

Regardless of how the question asked in this paper be answered, it is 
important at this point that its initial phrasing be understood. For instead of 
asking whether law is separate from morality, or whether there is some sort of 
relation between the two, it could be asked whether there is any such thing as 
an “unjust law”; whether, that is, it is true that “a Jaw that is not just is no 
law.”® This way of asking the question, however, is not fruitful. Nor is it 
simply that it has not been fruitful in the past, a fact best typified, perhaps, in 
a case in 1345 in which Justice Hillary asserted that “Law is the will of the 
justices . . . ,” whereupon Chief Justice Stonore retorted: “No; law is that 
which is right.”10 The profound difficulty inherent in asking whether an “un- 
just law” is a law is, rather, that it in a sense begs the question. For it “be- 
speaks a philosophical and moral, rather than a legal, approach to the prob- 
lem,” and in itself advances no solution about the law’s legal validity.!! To 
argue the question in such terms is thus to exclude agreement from the out- 





to any of the ordinary, extralegal ends of human life.” “Positivism and Fidelity to Law — 
A Reply to Professor Hart,” 71 Harv. L. Rev. (1958), p. 656. . 

€ According to G. Hughes in “The Existence of a Legal System” (35 New York Univ. 
L. Rev. May 1960, pp. 1001-1030) this outlook was operative in the “whole practice of the 
Inquisition” and reflected in the English Heresy Acts, directed primarily against the harbor- 
ing of deviationist beliefs. (See p. 1004, esp. n.17, where 2 Hen. 4, c.15 (1400) (repealed) 
and 2 Hen. 5, c.7 (1414) (repealed) are cited.) 

7 As a matter of historical fact, laws are sometimes based upon morals, sometimes not. 
As Corwin points out, the “Ninth Amendment of the Constitution of the United States... 
illustrates (the theory that there are certain principles of right and justice which are entitled 
to prevail of their own intrinsic excellence) except that the principles of transcendental 
justice have been here translated into terms of personal and private rights.” The “Higher 
Law” Background of American Constitutional Law (Ithaca, N.Y.: Cornell Univ. Press, 
1955) p. 5. If it be admitted that judges make law, many cases could be cited, e.g., 
Holden v. Hardy, 169 U.S. 366, 390; 18 Sup. Ct. 383, 387 (1898), where “certain im- 
mutable principles of justice which inhere in the very idea of free government” are referred 
to; or Palko v. Connecticut, 302 U.S. 319, 328 Sup. Ct. 149, 153 (1939) where reference 
is made to those “fundamental principles of liberty and justice which lie at the base of all 
our civil and political institutions.” Cf. Moore v. Strickling, 46 W. Va. 515, 33 S.E. 274, 
277 (1899): “it is said that the illustrious King Alfred adopted the Ten Commandments as 
a foundation of the early laws of England... .” 

8 “Law, considered merely as order, contains . . . its own implicit morality. This morality 
or order must be respected if we are to create anything that can be called law, even bad 
law.” Fuller “Positivism and Fidelity to Law—-A Reply to Professor Hart,” pp. 630, 645. 
What Fuller means here is that there are certain conditions that any law or any set of laws. 
must meet if it or they are to be laws, e.g., laws should be framed with clarity. 

® Augustine, On the Freedom of the Will I, 6, 15 (tra. by S. M. Sparrow. Charlottes- 
ville, Va.: Univ. of Virginia Press). 

10 Langbridge’s Case, Yearbook of 19 Edward III, 175. 

u T., Davitt, S.J., The Elements of Law (Boston: Little, Brown and Co., 1959), pp. 82f. 
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set. For that reason what is being asked in this paper is whether the nature of 
purposive activities performed by men reveals anything about the relation, or 
separation, of law and morality. 


H. THE IMPORTANCE OF PURPOSIVENESS TO THE RELATION 
BETWEEN LAW AND MORALITY 


It is clearly true that if the fundamental meaning of a law lies in its pur- 
pose, and that if that purpose is moral, then it is possible to say not only that 
law and morals are related, but that law is an intrinsically moral phenomenon. 
There would under such conditions be no room in the legal realm for “purely 
penaf’ Jaws, those that oblige the men subject to them only to the payment 
of penalties, and not to the observance of the laws themselves. By way of 
clarifying this point it might be noted that Blackstone held the opposite view, 
that there are “purely penal” laws: 


... in relation to those laws which enjoin only positive duties, and forbid 
only such things as are not mala in se, but mala prohibita merely, without 
an intermixture of moral guilt, annexing a penalty to non-compliance, 
here I apprehend, conscience is no further concerned, than by directing a 
submission to the penalty, in case of our breach of those laws... . But in 
these cases the alternative is offered to every man; “either abstain from this 
or submit to such a penalty”: and his conscience will be clear, whichever 
side of the alternative he thinks proper to embrace.!? 


A “purely penal law,” then, would be an amoral law, and as such could have 
no place in a theory that holds law to have an “inner morality.”15 The ques- 
tion is, can such a theory be said to make philosophical sense? Professor Fuller, 
it was pointed out, claims that it can, provided the notion of “purpose” be 
granted to be essential to law. Professor Shuman asserts that even if that be 
granted, at least if what be granted is Fuller’s notion of purpose, law still 
cannot truly be thought to be intrinsically moral. 

After he has considered Fuller’s notion of purposiveness in human activity, 
Professor Shuman admits that because “law is purposive it does have ‘value.’ 
But the value which it has is the purpose of the law and not therefore the value 


12. Commentaries 57-58. Quoted from Davitt, of. cit., pp. 190-191. 

18 Tt should be clear that there is a difference between the meaning of “purely penal law” 
and “penal law” as understood in crimes. The latter refers simply to a statute that im- 
poses a penalty for its violation, the former refers to the notion that some laws oblige only 
with respect to their penalties. The epistemological foundation underlying the theory of 
“purely penal law” is sketched in Davitt, pp. 188-195, and treated in detail in his The 
Nature of Law (St. Louis: B. Herder, 1953), esp. pp. 219-229. 
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of being morally good or bad.”14 In order to feel the thrust of this point it is 
necessary to grasp Shuman’s understanding of purposiveness. 

According to Professor Shuman, some purposes are either moral or immoral 
while others are neither.15 Consequently, the term “ought” has two senses, an 


“efficiency sense” and a “moral sense.” For example, in the situation men- - 


tioned by Fuller!$ of a boy attempting to open a clam, his goal, or purpose, is 
neither moral nor immoral, and thus when we say that “ ‘he ought to use a 
knife instead of a rubber tire to open the clam,’ the word ‘ought’ is not func- 
tioning as the moral ‘ought.’ ”17 In other words, the difference between the 
“efficiency” sense of “ought” and the “moral” sense is like the difference be- 
tween “this is a good telephone” and “He is a good man” or like the difference 
between “If you want to go to London quickly you ought to fly” and “You 
ought to keep your promises.”18 But the problem, says Shuman, is that every 
example put forth by Fuller in his attempt to establish the essentially moral 
character of law displays the efficiency sense of “ought.” In none of them is the 
moral sense displayed. This brings Shuman to assert that “from the purpose 
that is we cannot derive knowledge about the nature of the moral ought.”1° 

In addition to his charge that Professor Fuller’s insistence on the “merger 
of fact and value” fails to take account of the distinction between the “effi- 
ciency” sense of “ought” and its “moral” sense, Shuman also maintains that a 
part of the reason “for thinking that in the analysis of purposive action there is 
found evidence of the ‘merger of fact and value’ is the failure to distinguish 
between the reasons given for an act or belief and the justification of that att 
or belief.”2° That is, “the word ‘value’ has this double impact of either or both 
purpose [reasons] or value [justification] . . . [and] . . . it is the confusion of 
[these] two very different meanings of ‘value’ that ale it appear that there 
is . . . some inevitable confusion of ‘is’ and ‘ought’ in law.”21 Thus can it be 
said, says Shuman, that while all purposive action is indeed purposive, in the 
sense that the actor has reasons for his choices, it is not necessarily true that all 
purposive action has value, i.e., is able to be justified by the actor. This, how- 
ever, is what Shuman insists Fuller fails to see. For he “fails to distinguish the 
necessity of having value in the sense that there are legal rules from the sense 


14 Ob. cit., p. 88. x 

15 Ibid., p. 78. 

16 “Human Purpose and Natural Law,” 53 J. of Phil. (1956), pp. 697f. Further examples 
given by Fuller are cited by Shuman, of. cit., p. 235, n.18. 

17 Ibid., p. 78. 

18 Ibid. 

N Ibid., p. 82. 

20° Ibid. , p- 85. 

21 Ibid., p. 86. 
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that because there are reasons for legal rules the rules are therefore also 
justified.””22 

Clearly, the disagreement between Shuman and Fuller could not be more 
complete; and the question at this point is whether Shuman is correct in his 
insistence that “from the purpose that is we cannot derive knowledge about 
the nature of the moral ought.” The question, in other words, is whether it 
is possible to show that law is morally purposive through an analysis of human 
activities that are not morally purposive. Is it possible to exhibit the “moral” 
sense of “ought” by giving an analysis of its “efficiency” sense? This, again, 
is what Professor Fuller has tried to do. And Shuman, as we have seen, thinks 
it cannot be done. 


Wi. ANALYSIS OF “PURPOSIVENESS” 


One must certainly agree with Professor Shuman that the examples of pur- 
posive activity given by Fuller, and referred to above, expose the “efficiency” 
sense rather than the “moral” sense of oughtness: when it is understood that a 
boy is trying to open a clam, it is also understood that the statement “He ought 
to use a knife rather than a rubber tire” reflects only the “efficiency” sense of 
“ought.” Thus Shuman rightly maintains that there is a difference between 
the sense of “ought” in the statements, “This is a good telephone” and “You 
ought to keep your promises”—the difference being that the first statement in 
no way reflects a moral judgment. Yet it is precisely from such statements 
that Professor Fuller concludes that “in law fact and [moral] value merge and 
that the natural law thesis is therefore defensible.”? 

The reason Fuller writes as though “the recognition of the. purposive char- 
acter of law would in turn require recognition of the soundness of a natural 
law theory,”?4 is, according to Shuman, this: that in order to make any “em- 
pirical theory of natural law meaningful, there must be presupposed at least 
one powerful ultimate principle. ... The presupposition generally is some form 
of the principle that all things have an énd in life and [that] it is proper that 
the end be achieved.”2® But such a presupposition, Shuman concludes, is 
“not itself vindicable by appeal to the nature of man,” for the notion that 
man’s nature will vindicate the presupposition is based on the “equally un- 
vindicated conviction a. . that in the long run human nature will, if allowed to 
realize itself, produce consequences which are regarded as good and not as 


22 Ibid., Shuman’s italics. 

23 Shuman, of. cit., p. 77. 

24 Ibid., p. 76. i 

25 Ibid., p. 160. See Fuller, “American Legal Phil. at Mid-Century,” pp. 457, 472-473. 
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evil.”26 Yet, Shuman adds, “I know of no defense of natural law doctrine 
which makes any very persuasive defense of these very powerful assump- 
tions.’27 

In order to determine whether it is possible to give a persuasive defense?® 
of the philosophical principle of finality,29 upon which Shuman says natural 
law theories are founded, it is necessary to ask first whether it can be known 
that there are basic goals or “purposes” common to all men, and, secondly, 
whether certain goal-directed or “purposeful” activities are purposeful not 
only in the sense of being “efficient” but in a moral sense as well. Unless these 
two questions can be answered affirmatively nearly all natural law theories 
will be left indefensible. For it is these affirmations above all others that con- 
stitute their core.3° 


A. The Nature of Ends: Men’s Knowledge of Basic Goals 


According to Professor Shuman, when the attempt is made to vindicate 
basic goals “not capable of vindication in terms of some other accepted goal,” 
natural law theorists simply announce them to be “self-evident.”31 They 
insist that there are such things as “absolute” goals sought by men, and that 
what they are can be known. Such a stance meets with Shuman’s scorn, and 
he tells us that “it is often characteristic of the open mind of maturity to rely 
less [than children do] upon the security of an accepted absolute.”2 

When a less doctrinaire approach is made to the topic of human goals, the 
first difficulty one encounters concerns the question of how basic a goal is being 
sought. If the goal being sought is absolutely fundamental there can, as 
Aristotle pointed out, be only one such; and as “far as its name is concerned, 
most people would probably agree: for both the common run of people and 


26 Shuman, op. cit., pp. 160-161. 

27 Ibid., p. 161. 

28 ] take it that by “persuasive defense” Shuman means “proof.” I also take it that he 
would agree “to prove” does not mean “to convince.” See P. Edwards, The Logie of Moral 
Discourse (intro. S. Hook. N.Y.: The Free Press, 1955), pp. 26-27. 

29 I.e., the principle framed by Shuman in the statement, “all things have an end in life.” 
Shuman names Aristotle in this regard at p. 160, n.17. For a reference to Aristotle, see 
Physics II, 8. 

30 ĮI say “nearly all” natural law theories, not “all,” because there is some question as to 
whether theories such as Stammler’s “natural law with a variable content” are dependent 
upon affirmative answers to the two questions posed above. See A. Brecht, Political Theory: 
The Foundations of Twentieth-Century Political Thought (Princeton, N.J.: Princeton Univ. 
Press, 1959), esp. pp. 205f, 353-355. H. L. A. Hart, too, would be excluded — if he is 
indeed a natural law theorist. On that point see his The Concept of Law (Oxford: At the 
Clarendon Press, 1961), pp. 181-189; and W. T. Deininger, Problems in Social and Political 
Thought (N.Y.: Macmillan, 1965), p. 83. 

32 Op. cit., pp. 127-128. 

82 Ibid., p. 129, A. J. Ayer and Voltaire are quoted as authorities '(p, 129, nn. 37, 38). 
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cultivated men call it happiness, and understand by ‘being happy’ the same as 
‘living well’ and ‘doing well. ”38 

Now lest it seem to the reader that the assertion that happiness is the 
absolutely basic goal of men’s lives is vague to the point of being meaningless, 
it should be realized that what is perhaps unclear is the meaning of “hap- 
piness,” not the truth of the assertion. For the assertion points to something 
concretely factual. Men do indeed seek happiness above all else. Nor should 
it be thought that the goal of happiness is irrelevant to men’s actions. For all 
they do is in some way done for the purpose of attaining it.24 Such a claim 
cannot be made for any other goal. Indeed, even euthanasia and suicide, 
which Shuman says are “not wholly without their justification,’> are 
justified by the men engaging in those activities ultimately in terms of their 
quest for happiness. 

Thus the goal of happiness plays an important role in the attempt to 
determine whether human activity is rationally purposive and whether there 
is an intrinsic relation between fact and value in law. For if it be true that 
happiness, however it be defined, or whatever it be thought to consist in, is the 
absolutely basic goal of human living, and if it be true that everything men do 
is done for its sake, then we have, through empirical observation and not 
through the fiat of alleged self-evidence, located a fundamental purpose, or 
end, to human life. But, of course, whether the positing of happiness as a goal 
of human activity has any bearing upon the kinds of purposive activity relevant 
to law is another question.2® For even if law is purposive, its purpose is not, 
strictly, to lead men to happiness; it is, rather to promote such things as life, 
health, safety, family relations, property, and education. These are the things 
that are understood to be “public goods,” and as such are what call for “public 
care and control.”37 Thus, in order to determine whether the goal of hap- 
piness has any role to play in the formulation of either the structure or the 
content of Jaw, it must be asked whether any goals common to men, but less 
basic than happiness, can be known empirically. 


B. The Nature of Means: The Inherent Rationality of Purposive Activity 


The need for introducing men’s final goal in life into the consideration of 


33 Aristotle, Nicomachean Ethies 1, 4, 1095a17-19, Ostwald trans, (N.Y.: Libr. of Lib. 
Arts, 1962). 

34 Of course men do not consciously judge this to be so every time they act, any more, for 
example, than they consciously think of the goal of a journey as they take each step. 

35 Op, cit., p. 164. 

38 It is this question, in the last analysis, which could be said to divide thinkers such as 
Shuman and Fuller. See above, nn.1-3. 

37 See State v. Hutchinson Ice Cream Co. 108 Iowa 1, 147 N.W. 195, 199 (1914). Cf. 
Davitt, op. cit., p. 17. The case reference cited in this note is contained therein. 
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whether law is morally purposive is best reflected in the assertion that when 
they deliberate about how they ought to act they “take the end for granted, 
and then consider in what manner and by what means it can be realized.”3® 
Purposive activity, in other words, leads to some goal, and a knowledge of 
that goal must be had before men can decide how they ought to act. This 
is so regardless of whether “ought” be taken in an “efficiency” or “moral” 
sense. And once it is said that the ultimate goal of human life is happiness, 
it is understood that all other goals or “purposes” are means to it. The ques- 
tions at this point are whether there are any such means to happiness that men 
commonly understand to be necessary to its attainment, and whether those 
means are relevant to law-making. 

All medically normal persons comprehend that their happiness can be 
gained and their society protected if, and only if, such things as individual self- 
preservation, sexual union with persons of the opposite sex, certain fundamental 
distinctions between “mine” and “thine” regarding property, freedom to 
determine for themselves the shape their personal destinies will take, and the 
freedom to formulate for themselves a basic world view or outlook on life in 
general are regarded as values®® rather than disvalues.4° They regard such 
things as means to their final end, and they do regard them as means only in 
relation to it.44 And because relationships of means to ends are grasped in an 
intellectual rather than in a volitional or emotive way, purposive activity must 
be understood to be inherently rational.?? 


38 Aristotle, op. cit. 1112b14-15. 

39 Cf. J. Wild, “Discussion: A Reply to Mr. Gale,’ Philosophy and Phenomenological 
Research, XXI, 3 (March 1961) Fuller writes of certain other values, and these of a formal 
rather than substantive nature — e.g., clarity in the formulation and widespread promulgation 
of laws. Such values contribute to the “internal morality” of law. See esp. “Positivism and 
Fidelity to Law -— A Reply to Professor Hart,” pp. 630, 644-645. 

40 In What Is Justice? (Berkeley: Univ. of Calif. Press, 1957) H. Kelsen writes that as 
long as “natural law doctrine does not answer the question of how to distinguish, by an 
unbiased observation of facts, distorted (and as such evil) from undistorted (and as such 
good) tendencies,” it cannot furnish a “stable and universal standard for lawmaking” 
(pp. 185-187). To this Davitt has correctly replied: “The medical norms for psychosis have 
long since furnished the basis for this distinction.” (Op. cit., p. 126, n.11.) 

41 How men come to formulate the particular judgments such as “Self-preservation is a 
good” or “I ought to act so as to preserve my life” is another topic. To treat it here would 
be to go too far afield of this paper, but see, e.g., the writings of J. Maritain, esp. “On 
Knowledge Through Connaturality,” Review of Metaphysics, 4 (June 1951), pp. 473-481; 
Neuf Legons sur les Notions Premiéres de la Philosophie Morale (Paris: Chez Pierre Tequi, 
1949), esp. pp. 46ff; and Man and the State (Chicago: Univ. of Chi. Press, Phoenix 
Bks. 7th impression, 1958), pp. 89f. 

42 A somewhat disturbing feature of Shuman’s attack on Fuller’s notion of purposive 
activity is reflected in a statement such as “Fuller could be said to urge correctly that in 
order to interpret overt human behavior we must assume it to be purposeful; but he wrong- 
ly concludes from its purposefulness that it is also fully rational.” (Op. cit., p. 237, n.41; 
Shuman’s italics.) And again: “Cognizant of the fact that legal rules are the result . . . of 
conscious and deliberate human action, that is, purposive action, it still does not follow that 
no description can be given of... effective legal rules apart from their evaluation.” (Ibid., 
p. 85.) Circumstances play a role here, Shuman insists, yet they “can hardly be called 
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It is intermediate goals such as those just named that are the fundamental 
objectives of positive (man-made) law,*% in the sense that the things meant to 
be secured by law are secured for the purpose of enhancing them. That is to 
say, the actual basic needs of men, such as self-preservation, are met through 
achieving the immediate end of law itself, namely that sum-total of values tra- 
ditionally grouped under the heading of the “common good.”44 Such values 
are, for example, the overall conditions of peace and security, and are them- 
selves achieved by means of promoting such “public welfare” values as health, 
safety, and economic interests.45 

Clearly, then, law is purposeful activity. It consists of judgments made by 
legislators reflecting about the relationships of means to ends in public life. 
This is to say that such judgments are directives. Whether these directives are 
intrinsically moral phenomena, however, i.e., whether or in what sense a man 
has a moral obligation to obey them, remains to be considered. 


IV. PURPOSIVENESS AND MORAL OBLIGATION 


To say that law is purposeful activity is, again, to say that laws are direc- 
tives. In its “general sense [law] imports a rule of action ... and the word 
‘rule’ [is] ‘a prescribed guide for conduct or action: government direction.’ ”46 
Further, “to direct”? means in law “ ‘to determine the direction of; .. . ‘to 








purposes.” 

I cite these texts for two reasons. First, in defense of Fuller’s notion of purposive 
activity, what he seems to argue throughout his works is that the “ought” side of the “is- 
ought” dichotomy cannot be ignored if the whole situation involving purposive activity is 
to be correctly understood. His thesis on this point appears to be identical to Leo Strauss’ 
claim that to divorce the fact from the value is to make it impossible to understand the fact. 
See Strauss, Natural Right and History (Chicago: Univ. of Chi. Press, 1953) Ch. 2, esp. pp. 
52-57. 

Secondly, in defense of the statement above in the body of this paper, that purposive 
activity is inherently rational, it should be understood that the meaning is not that pur- 
posive activity is purely rational, or rational only, in the sense that volition and emotions 
play no part, but rather that whatever other factors enter into purposive activity the “pur- 
pose” itself for the activity ‘(namely the goal-to-be-attained) is the key to its meaning and 
value. There may be many questions to be asked about purposive activity but one of them 
as Aristotle saw, is this: what is the end or “that for the sake of which” a thing is done? 
(See Physics, 194b32-35: Meta., 983a24-32.) The point to the statement above in the body 
of this paper is, then, simply that purposive activity involves a relationship of means to end, 
and that it is the intellect, not the will or emotions, of man that grasps that relation. 

43 Cf. Davitt, op. cit., p. 134; also pp. 16-18. 

44 See Mott v. Pennsylvania R. Co., 30 Pa. 9, 27, 35 (1898): “All free governments are 
established by the people for their benefit, and the powers delegated are to be exercised for 
their common good. . . .” 

45 As the examples show, a “common good” is one that is communicable to all the mem- 
bers of the society. See State v. Hutchinson Ice Cream Co., cited above, n.37. 

46 Baldwin Township’s Annexation, 305 Pa. 490, 158 Atl. 272, 273 (1931). Quoted from 
Davitt, op. cit., p. 10. 
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control the course of; ...’ ‘to order... 247 And as was indicated above, a 
directive is a judgment, a result of intellectual rather than volitional or emotive 
activity. For its content, which reflects the factual relationships of means to 
ends, cannot be determined or “perceived” by the will or emotions; it can be 
perceived only by the mind. This is true even of speed laws, for the perception 
of the relation between, e.g., 40 miles per hour and safety is in no meaningful 
or relevant way a matter of volition or emotion, but of intellectual conscious- 
ness.48 

It is at this point that the intrinsically moral character of law can be seen. 
For obligation as it relates to law is “the moral (i.e., rational) necessity of 
freely choosing means that are necessary for a desired end.’”49 Thus, to the 
extent to which a law directs those subject to it to some “common good”— 
as a speed law directs drivers to the “common good” of safety—those subject 
to it are morally obliged to follow it. And the reason the obligation to the law 
is a moral one is this, that although those subject to it are physically free to 
violate it, they are not morally free to do so once they perceive there to be a 
necessary connection between following the law (e.g., not to exceed 40 m.p.h.) 
and attaining a “common good” (in this case, safety) .5° 

This way of defining obligation in law will appear to be arbitrary unless 
one understands that the kinds of human activities regulated by law are 
purposive, and that they are so in a moral and not merely in an efficient sense. 
It was in order to secure this point that the basic goals in life to which men are 
naturally inclined were considered. For the goal of happiness, which men seek 
as their final end in life, and the goals such as self-preservation and the free 
determination of their own personal destinies which men naturally under- 


47 In re Durkee’s Estate, 183 Misc. 382, 47 N.Y.S. 2d 721, 725 (1944). Quoted from 
Davitt, op. cit., p. 11. 

48 Ibid., p. 11. Cf. pp. 78-79. 

49 Ibid., p. 79; italics omitted. Shuman writes that what in part “distinguishes obligation 
from the agent’s judgments about predicates like ‘good’ and ‘evil’ is the disposition to choose 
that line of conduct which is felt to be necessary.” (Op. cit., p. 61.) Aside from the essen- 
tially emotive connotations of the terms “felt” and “disposition” — which would distin- 
guish his notion of obligation from the one above, insofar as the one above indicates 
obligations to arise from an intellectual grasp of means-end relationships — Shuman’s notion 
of necessity appears to be purely formal. That is, the necessity does not seem to arise be- 
cause of the demand made on the part of the one under obligation to utilize those means 
necessary to an end, but rather, appears to be caused by circumstances. Perhaps that is why 
he quotes with approval Hart’s thesis that obligation to obey rules regarding injury to others 
“is due to the co-operating members of the society as such and not because they are human 
beings on whom it would be wrong to inflict suffering.” See Shuman, of. cit., p. 62. 

50 In relationships of means to ends, the means may be either relatively or absolutely 
‘necessary to the attainment of the end, or they may merely be useful. And since Jaws are 
ideally, at least, concerned only with what is necessary, what is merely useful to the securing 
of the public good is outside the realm of law. Examples of necessary relationships of means 
to ends in law are police surveillance for protecting citizens claims to life and property 
‘(absolute necessity) and food and drug laws for protection of health. See McCullough v. 
Maryland, 4 Wheat. 316, 414 4 L.Ed. 314, 412 (U.S. 1819). 
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stand5! to be necessary means to its attainment, give rise to activity that is 
morally purposive and not merely efficiently so. The notion that the “ought” 
in, e.g., the judgment “I ought to preserve my life” expresses an “efficiency” 
sense—that if I want to attain a certain end then preserving my life is an 
efficient way of doing so—is a notion that reflects the mistaken view that the 
obligation accruing to purposive activity is ultimately hypothetical. In fact, 
however, it is ultimately categorical. To see this, all one needs to realize is that 
no man says, “If I want to be happy I ought to preserve my life.” For hap- 
piness is something he desires absolutely and unconditionally. Consequently, in 
light of that desire, which he expresses in the categorical judgment, “I want to 
be happy,” he judges himself to be morally obligated to act in certain ways, 
e.g., so as to preserve his life. 

In sum, a man’s judgment, “I ought to preserve my life,” indicates that he 
understands self-preservation to be a necessary means to happiness.5? It does 
not indicate that preservation of self is simply an efficient way of attaining it; 
nor does it indicate that he thinks self-preservation to be necessary only on the 
condition that he desires happiness. He has no choice except to desire it. And 
that, in the last analysis, is what puts him under a moral obligation to use 
whatever means he judges necessary to its attainment.53 

Thus, insofar as positive laws direct men to those “public goods” without 
which they could not be fulfilled as persons, such laws are morally obligatory in 
an intrinsic way. Speed laws, for example, are not to be followed because 
penalties will be exacted if they are not, nor because of some sort of public 
morality which demands that men follow those and all laws. They are to be 
followed because they are a necessary means to men’s safety, and because safety 
is in turn a means to the preservation of their lives, and because, ultimately, 
preserving their lives is a means to their happiness. To put the point the other 
way around, to affirm the desire for happiness ultimately entails the moral 
obligation to follow those laws that direct men to “public goods.” And con- 
versely, to the extent to which positive laws frustrate men’s attempts to attain 


51 See above, n.41. 

52 The point here is not that every man does in fact see a necessary relation between the 
preservation of his life and happiness, but that the moral obligation to preserve one’s life is 
grounded in that relation. Further, every man orders, or ranks, the means to happiness com- 
monly understood to be necessary to its attainment. (See above, p. 151). Not all men 
rank them in the same way, however. Thus, for example, some men may give a priority to 
self-preservation over the freedom to choose their personal destinies, whereas other may not. 

53 What a complete list is of means thought necessary by men is another question. Some 
have been named above (p. 151). It is here that philosophy of law must take into account 
the findings of sociology, anthropology and psychology, For a summary description of the 
lines along which such an integration could flow, see T. A. Cowan’s note, “A Reaction to 
Albert Ehrenzweig’s “The “Schools of Jurisprudence” — An End and a Beginning, ” in 
Jurisprudence, the self-circulating journal of the American Section of the International Ass’n 
for Philosophy of Law and Social Phil. 30 Oct. 1963. 
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fulfillment as persons, their content is not morally binding. Sometimes such laws 
are formulated. But when they are, the men subjected to them can only be 
coerced; they can be bound only by the extrinsic sanctions affixed to them.54 
For to the extent that laws fail to direct men to the “common goods” of the 
community, and through those goods, regarded now as means, to the ulti- 
mate “common good” of happiness, such laws may perhaps be valid legally, 
but they certainly are not morally binding. Legally valid they may perhaps be; 
morally binding they certainly are not. 


V. CONCLUSION 


In the Introduction to this paper it was asked whether law is separate from 
morality, or whether there is a relation between the two. In approaching the 
question from the standpoint of the sort of purposive activity with which law 
is concerned, it was concluded that law is an intrinsically moral phenomenon. 
The moral obligation to obey law issues from its essential structure, for law is, 
essentially, a directive judgment made by constituted authorities®> indicating 
to those subject to it what the ways of acting are that are necessary for their 
attainment of goods that they commonly desire and which they desire to share 
in common. 

It must not be thought, however, that because law is an intrinsically moral 
phenomenon that there is no difference between law and morality. For while 
it is true that all purposive activities actually performed by men are in some 
way tied up with morality,5® nevertheless, unless the actions in question have 
“entered the realm of law through the portals of legislation and adjudication 
they are beyond the legal ken.”57 “With purely moral obigations the law does 
not deal.”58 

This last point can be put another way. To say that law is an intrinsically 
moral phenomenon is not to say that it is adequately defined in terms of 
morality. Other features are involved in the makeup of its structure. What 
these are, however, would be the topic for another paper. All that has been 

54 On the difference between extrinsic sanctions (e.g., monetary rewards) and intrinsic 
sanctions, and on the difference between intrinsic sanctions and “motive” see Davitt, op. cit., 
pp. 73-75. 

55 Law is said here to be essentially a directive because it is and gives rise to purposeful 
activity. This is not to say, however, that it cannot be described from other standpoints in 
ways that do not manifest its essence. Thus, e.g., H. L. A. Hart’s idea of law as a “union of 
primary and secondary rules” is an “elucidation of the concept of law, rather than a defini- 
tion... .” (The Concept of Law, op. cit., p. 208.) 

56 The reason for this is that every act performed by a man is performed under a set of 
determinate circumstances and with some motive, so that even an act which abstractly might 
be amoral becomes, because of the circumstances and motive, either moral or immoral. 


57 Davitt, op. cit., p. 86. 
58 Buch v. Amory Manufacturing Co., 69 N.H. 257, 260, 44 Atl. 809,810 (1898). 
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maintained in this paper is that law is a directive judgment, that it is a guide 
for the purposive activities of men. This is all that need be maintained, how- 
ever, when one is attempting to determine the relation between law and 
morality; for an examination of purposive activity reveals the relation to be 
an intimate one. In directing men to ends that are even remotely compatible 
with their ultimate fulfillment, those directives impose upon men a moral ob- 
ligation to obey them. Law can thus be severed from moral obligation only 
when obligation is confused with motive5® or sanction;®° and when this hap- 
pens obligation as it relates to law is no longer seen as flowing from the neces- 
sity in legal situations of employing certain means for the attainment of certain 
ends. And at that point obligation becomes identified with force, and rights 
with remedies. This in turn ultimately means the identification of right with 
might. Some may, perhaps, see nothing wrong with this. But if that be so, 
they have, I think, not understood the Republic of Plato. 


59 See Davitt, op. cit., pp. 87-94. 
80 Ibid., pp. 73-77. 


CHRISTIAN VALUES IN THE 
LEGISLATIVE PROCESS IN 
BRITAIN IN THE SIXTIES 


F. E. Dowrick* 





IN THOSE centuries when England was part of Catholic Christendom, at least 
down to St. Germain’s time, it was orthodox to maintain that Christianity 
was a major source of the Jaw of England and that common Jaw must con- 
form to it. After the Reformation lawyers were less sure of the primacy of 
Christian doctrine over common law and statute law, and after the 1688 
Revolution the new orthodoxy was established that a parliamentary statute is 
suprema lex in the United Kingdom.? This of course does not deny that 
Christian doctrine can continue to provide ethical precepts for legislation. In 
this paper it is proposed to exhibit some of the evidence that Christian values 
still play a part in the formulation of statute law in modern Britain, 

In the 19th century and well into the second half of the 20th century 
under the influence of Positivism, many a professional and academic lawyer in 
England with a religious commitment has shown a remarkable reticence about 
acknowledging the source of some of the ethical principles which he in fact 
invokes in argument, adjudication and proposals for law reform. Notable 
exceptions, with a Protestant allegiance, have been Lord Atkin? and Lord 
Denning,* and with a Roman Catholic allegiance, Lord Devlin,5 Richard 
O’Sullivan, Q.C.® and Professor B. A. Wortley.” However, Members of 
Parliament have not been so inhibited. Many an M.P. has argued from a 


* Dean of the Faculty of Law & Professor of Law at Durham University. 

1 See Dialogues Between a Doctor of Divinity and a Student in the Laws of England 
(1532), I, chaps. 1, 2,5 & 6. 

2 See Holdsworth, History of English Law, Vol. IV, pp. 185-190. In 1610 Coke, G.J., 
could still assert a power of judicial review of statutes: “for when an Act of Parliament is 
against common right and reason . . . the common law will controul it and adjudge such 
Act to be void”: Dr. Bonham’s Case (1610), 8 Co. Rep. 114, at 118a. By 1701 Holt, C. J., 
was resiling from this claim: City of London v. Wood (1701), 12 Mod. Rep. 669, at pp. 
687-8. Blackstone abandoned it: “if the parliament will positively enact a thing to be done 
which is unreasonable, I know of no power that can control it”: Commentaries 3rd ed. 
(1768), p. 91. The modern locus classicus is in Lee v. Bude and Torrington Rly. Co. (1871), 
L.R. 6 C.P. 576, at p. 582, in which Willes, J., rejected emphatically the possibility of judi- 
cial review of parliamentary legislation: “I would observe, as to these Acts of Parliament, 
that they are the law of this land; and we do not sit here as a court of appeal from Parlia- 
ment.” 

3 Donoghue v. Stevenson [1932] A.C. 562, at p. 580: and see 60 L. Q. R. 340. 

4 The Changing Law (1953), lecture 5: “The Influence of Religion.” 

5 The Enforcement of Morals (1965). 

6 Christian Philosophy in the Common Law (1947). The Spirit of the Common Law, ed. 
B. A. Wortley (1965). 

T Jurisprudence (1967), espec. part 5: “Fundamental Values.” 
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disclosed Christian premise, whether he belongs to the Church of England or 
to one of the Non-Conformist Churches, and in the sixties the Roman Catholic 
view on social problems has been presented in the House of Commons by 
Mr. St. John-Stevas. In the House of Lords there is still an inbuilt presence 
of the Church of England in the form of the two Archbishops and twenty-four 
bishops; but the Methodist Church has been present, in the person of a 
former President of the Methodist Conference, Lord Soper; and the Roman 
Catholic Church has made its voice heard, not least through Lord Longford. 
It is proposed to consider the distinctively Christian arguments® advanced 
in the public debates in the United Kingdom in the 1960’s on three major 
items of social legislation; marriage and divorce, abortion, and race relations. 


I. MARRIAGE AND DIVORCE 


On the nature of marriage Christian doctrine is clear, and has admitted of 
very few variations as between the Churches over many centuries. It flows 
mostly from the direct teaching of Jesus: 


“|, . the Creator made them from the beginning male and female... For 
this reason a man shall leave his father and mother, and be made one with 
his wife; and the two shall become one flesh. It follows they are no longer 
two individuals . . .”9 


The Church of England, in common with most Christian communions, 
building on the traditional canon law, has recently reaffirmed several propo- 
sitions governing the institution of marriage.!0 Preeminently, that marriage 
is a union of one man and one woman, permanent in its nature and lifelong; ™ 
that the purposes of marriage are the procreation of children and their 
nurture, as well as the mutual society, help and comfort of the spouses; that 
sexual relations are to be confined within marriage. The conditions for a 


8 The writer, while intending to report on the evidence impartially, should admit his own 
allegiance to the Church of England, and acknowledge the stimulus from reading the re- 
interpretation of many Christian positions on ethical and social questions by Karl Barth, par- 
ticularly in Church Dogmatics, Vol. III, Part Four '(1951), English edition 1961, and 
Against the Stream (1946-52), English edition 1954. 

® Matthew, XIX, vv. 4-6; cf. Mark, X, vv. 6-8. Citations are from The New English 
Bible, New Testament (1961). 

10 Memorandum submitted to Royal Commission on Marriage and Divorce, 1952, Minutes 
of Evidence, No. 6, Appendix J. Cf. similar doctrine affirmed by Methodist Church of Great 
Britain; ibid., Minutes of Evidence, No. 3. 

11 Cf. Karl Barth on marriage: “the most sharply differentiated relationship yet poten- 
tially the closest that humans can achieve”; “a divinely ordained institution”; “true marriage 
is a mystery”; “it ought to be a partnership, a complete partnership, a life partnership, an 
exclusive of third parties partnership”: Church Dogmatics, Vol. III, Part 4, § 54(1), pp. 
116-240, 
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valid marriage, in the eyes of the Anglican Church, are fivefold!2: the parties 
must intend true marriage; they must be physically capable; they must be 
acting freely, under no constraint and under no mistake; they must be subject 
to no previous bond of marriage; and they must not be too near akin. 

The positive law of marriage in England in the 1960’s corresponded closely 
with those theological propositions (except in the matter of divorce), only 
defining them more precisely for the purposes of administration.1% 

However, Christian doctrine on the questions of divorce has not been so 
uniform. There are in effect two questions: (a) can the bond of marriage 
be dissolved? and (b) if so, may the parties marry others? 

New Testament texts deal with these questions, but are not identical. The 
key passage is in Mark,14 in which Jesus expressly and publicly answers the 
question whether it is lawful for a man to divorce his wife. Speaking of the- 
Mosaic Law, that a man might divorce his wife by note of dismissal, Jesus 
said: 


“Tt was because you were so unteachable that he made this rule for you; 
. .. What God hath joined together, man must not separate.” 


Later he added for the benefit of his disciples alone: 


“Whoever divorces his wife and marries another commits adultery against 
her: so too, if she divorces her husband and marries another, she com- 
mits adultery.” 


If these were the only texts the authoritative answer to the question of divorce 
would be free from ambiguity. But in the account of the same discussion in 
Matthew15 Jesus is recorded as inserting one exception: 


“T tell you, if a man divorces his wife for any cause other than unchastity, 
and marries another, he commits adultery.” 


The view has been held at times in parts of the Christian Church that 
Jesus thus sanctioned the divorce of an adulterous wife.16 But modern biblical ` 
criticism has challenged the authenticity of this exception.17 The prevailing 


12 T. A. Lacey, Marriage in Church and State (1912), p. 32; restated in revised edition 
by R. C. Mortimer (1947), p. 28. 

13 See P. Bromley, Family Law, 4th ed., (1971), passim. The Family Law Reform Act, 
1969, ch. 46, which has lowered the age of majority from 21 to 18, now permits persons to 
marry at 18 without any parental consent: S. 2. 

14 Mark, X, vv. 2-12. 

15 Matthew, XIX, vv. 3-9. 

16 See T. A. Lacey, Marriage in Church and State (1912), p. 25. 

17 Lacey, op. cit., p. 24; R. C. Mortimer in 1947 edition of Lacey, pp. 21-22. 
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theological interpretation in England of all the New Testament texts on the 
question! is that Jesus exhibited the Mosaic Law of divorce for the purpose of 
sweeping it away as appropriate only for an imperfect society, and that he 
was reaffirming for the community of those who would follow him the divine 
precept—that marriage ought to be lifelong and thus indissoluble.19 . 

How does this theological doctrine bear upon the law of the land? Ex 
facie it would appear to be inimical to any civil law providing for dissolution 
of marriage and for remarriage. 

But the English legal system has acknowledged both since the Reformation, 
as an exceptional dispensation by private Act of Parliament until judicial 
divorce in the civil courts was introduced in 1857, but on a much increased 
scale since the Matrimonial Causes Act of 1937 extended the grounds for the 
award of the decree of the dissolution of marriage. Since 1937 (and down to 
the coming into force of the new Divorce Reform Act in January 1971) 
broadly speaking there have been five grounds for a decree of divorce a vinculo 
matrimonii in England: (a) adultery, (b) desertion for three years, (c) 
cruelty, (d) rape, sodomy or bestiality by the husband, and (e) incurable 
unsoundness of mind.2° The first four grounds assume the concept of matri- 
monial offense, each being a violation of the marriage vows. But to allow dis- 
solution of a marriage on the ground that one spouse is incurably of unsound 
mind assumes another concept, namely that a marriage has broken down 
beyond repair. A strict but not absolute restriction was imposed on presenting 
petitions for divorce within the first three years of a marriage.1 

In practice, in the 1950’s marriages were dissolved in England and 
Wales at the rate of 20-30,000 per annum; in the 1960’s the annual total has 
risen from just under 25,000 in 1961 to 50,063 in 1969. Advocates of the 
further reform of the divorce law in Parliament?? estimated that in 1967 there 
was a backlog of many thousand couples who would seek divorce, often to 
remarry and legitimize an existing union and the offspring of it, if only the 
law permitted it. To keep a sense of proportion, it should be added that in the 


18 Luke, XVI, v. 18; Mark, X, vv. 11-12; Matthew, V, v. 32; Paul I Corinthians, VII, 
vv. 10-11. 

19 Mortimer, op. cit., p. 22; Archbishop of Canterbury, in supplementary evidence to Royal 
Commission on Marriage and Divorce, 1952, Minutes of Evidence, No. 6 at pp. 159-160; 
“Putting Asunder,” Report of Church of England Group, 1966, § 11. 

20 Matrimonial Causes Act, 1937, ch. 57, s.2 (“A. P. Herbert’s Act”); this and various 
amending Acts were consolidated in Matrimonial Causes Act 1965, ch. 72, s.1. 

21 1937 Act, s.1; 1965 Act, s.2. Sd 

22 Hansard, Commons, Feb. 9, 1968, Vol. 758: W. Wilson estimated that 10-20,000 
illegitimate children are born each year to such illicit unions — columns 812-3; Leo Abse 
estimates that.there are currently alive in the U.K. some. 100-200,000 illegitimate children 
born of cohabitive unions — column 903. Again, to see the problems in proportion, it 
should be added that in 1965 there were some 800,000 EEE ad in el and 
Wales. 
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1960’s new marriages have been made at a rate rising from just over 340,000 
in 1960 to just under 400,000 in 1969, within a community rising from 46 
to 49 million persons.?? 

The- Church of England has maintained a consistent doctrine, against 
divorce and remarriage, with regard to its own members, i.e., those who profess 
to live after the example and precepts of Jesus. So married members of the 
Church are enjoined to honor their mutual obligations notwithstanding 
temporary difficulties or disaffections. The rightness of the precept of lifelong 
union in monogamous marriage is buttressed by the collective opinion of the 
Church that experience shows that only this can adequately establish the right 
conditions for the nurture of children in a stable home and at the same time 
admit the full development of the personalities of the spouses.24 Separation 
is only acknowledged as a sad necessity in extreme cases, where attempts at 
conciliation have failed. The rule of discipline that a divorced person, whose 
original partner is still living, should not be permitted to remarry with the 
rites of the Church has been reaffirmed in the last decade.?5 

Further, until very recently, the prevailing policy of the Church of England 
with regard to the law of the land has been to oppose judicial divorce. In this 
century the spokesmen of the established Church have for the most part op- 
posed the projects for legislative extension of the grounds of divorce: after the 
Gorell Commission’s report in 1912, the bishops disapproved of the recom- 
mendations for divorce on the grounds of desertion and cruelty, they mostly 
opposed the Herbert reforms of 1937; in evidence to the Morton Commission 
in 1952 they firmly opposed any measures which could extend the present 
legal provisions for divorce.26 But a remarkable development in their policy 
for the nation is the rethinking of the problem by a group appointed by the 
Archbishop of Canterbury in 1964. This committee, under the chairmanship 
of the Bishop of Exeter,?7 including a sociologist, a psychiatrist, Phillimore J. 
(as he then was), and not least Lord Devlin, reported in 1966 under the 
provocative rubric “Putting Asunder: A Divorce Law for Contemporary 
Society.” They propounded a far-reaching distinction between (a) the 
Church’s perennial doctrine for its own members, and (b) what the Church 
thinks the law of the land should be in this time and place. So, given that the 


23 The statistics relate only to England and Wales: likewise the Matrimonial Causes Acts 
referred to apply only to England and Wales. The position in Scotland and Northern Ireland 
is governed by other statutes. 

24 Memorandum of Church of England to Royal Commission on Marriage and Divorce, 
1952, Minutes of Evidence, No. 6, Appendix J. 

25 Act of Convocation, October 1, 1957; cf. Garth Moore, An Introduction to English 
Canon Law, 1967, pp. 83-4. . 

26 Minutes of Evidence, No, 6, pp. 137-8. 

27 Dr. Mortimer, the editor of Lacey on Marriage in Church and State, supra. 
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law must apply to all citizens, and reflecting on Jesus own recognition of the 
“unteachable quality” in many men, the Committee maintained that “it is 
consonant with what Jesus said, therefore, to allow that in a society not as a 
whole characterised by Christian belief, in which many, perhaps the majority, 
cannot see the truth of what he taught about marriage, the Legislature is 
justified in making provision for divorce.”28 They proceeded to argue in 
favor of the recasting of the whole of the divorce law of England around 
the concept of the irretrievable breakdown of marriage, in lieu of the species 
of matrimonial offenses. As a corollary, they recommended that the power 
to dissolve marriage on this ground be embodied in a new inquisitorial, as 
distinct from the established accusatorial procedure, within which the judge 
would be able to review the particular matrimonial relation as a whole.?9 In 
formulating this recommendation the Committee did not claim that they 
were prompted by Christian inspiration: they admitted that they were reaching 
out conscientiously to give legal expression to a concept which had developed 
in the current morality of our pluralist society. 

The Church of England, in concert with other Christian Churches, has 
uncompromisingly opposed one particular concept for a divorce law, namely 
divorce by consent, whenever it has been advanced by this or any other 
name.?° Consensual divorce is seen to be totally inconsistent with the prin- 
ciple that marriage should be lifelong, both in the intention of the spouses at 
the time of marriage and in the operation of marriage. As the Archbishop of 
Canterbury argued in the House of Lords in 1963, opposing Lord Silkin’s 
proposal to admit de facto separation for seven years as a ground for divorce: 
“it would alter by reflex implication the meaning of the marriage covenant. 
It makes the words ‘till death us do part’ mean in effect ‘until we ourselves 
decide that we are tired of one another and agree to end it.’ ”31 In taking up 
this dogmatic position in 1963 the Church of England was joined by the 


28 Op. cit., § 12. Cf. Karl Barth: Agreed, those whom God hath joined together should 
not be put asunder by man. But the question, which couples are thus divinely joined? is one 
which the civil authorities cannot surely answer. Those who have spoken their human Yes 
before the civil authorities or the priestly altar are not necessarily within its ambit. The 
Legislature of a State may therefore authorize divorce on various grounds, But the Christian 
should not permit himself to avail of them save in extreme cases when the conscience of the 
spouses can find no other way. Church Dogmaties, Vol. III, $ 54(1) pp. 203-213. 

29 The Methodist Church of Great Britain had commended this ground for divorce, in ad- 
dition to the matrimonial offenses, to the Royal Commission in 1952. The Methodist Confer- 
ence adopted the main recommendations of “Putting Asunder” in July, 1967. 

30 E.g., Memorandum of Church of England to Royal Commission, 1952, Appendix A; 
cf. statement by Archbishop of Canterbury reported in “The Times,” Jan. 19, 1968, 
criticizing the clause in the Divorce Reform Bill which would allow divorce after two years’ 
separation. 

31 Hansard, Lords, Vol. 250, June 21, 1963, cols. 1543-47; cf. Bishop of Exeter, cols. 
1572-73. 
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Roman Catholic Archbishop of Birmingham and the Moderator and Gen- 
eral Secretary of the Free Church Federal Council.32 

The publication in 1966 of “Putting Asunder,” under the aegis of the 
Church of England,33 acted as a catalyst for the reform of the law of divorce. 
Back inthe 1950’s a private member’s Bill,$* adding as a ground for divorce 
“seven. years of de facto separation without prospect of reconciliation,” had 
provoked deep controversy. The ensuing Royal Commission, 1951-5,35 being 
equally divided on the controversial question of whether to allow such an ad- 
ditional. ground, did not smooth the way for new legislation. Another private 
member’s Bill®® in 1963, proposing the same extension of the grounds for 
divorce but adding provisions for reconciliation, was in effect defeated by the 
united opposition of the various Protestant and the Roman Catholic 
Churches.37 It was the consequential report “Putting Asunder” which broke 
the impasse and paved the way for the new legislation. It coincided with the 
policy of the new Law Commission, which had included in its first programme 
the reform of Family Law including matrimonial causes.38 The Law Commis- 
sion produced its Report on “Reform of the Grounds of Divorce: The Field 
of Choice” in November 1966,3? in which the “Putting Asunder” proposals 
were considered from the point of view of practical legal administration. The 
proposal for an inquest into each case to establish whether the breakdown was 
irretrievable was rejected as impracticable. Eventually, after discussions 
between the Archbishop’s Group and the Law Commission, a “concordat” was 
reached,4° which became the basis for the next Divorce Reform Bill. This 
private member’s Bill*! purported to implement the main principle of the 
Archbishop’s Group’s Report by providing that the basic concept and “only 
ground” for divorce should be “irretrievable breakdown,” and then providing 
that this should be presumed from the proof of certain matrimonial situations 
such as were involved in the previous matrimonial offenses, e.g., adultery, 


-82 See Putting Asunder,” Appendix A at p. 95: “The Times,” April 3, 1963. 

83 The main recommendations of the Report were affirmed by the Church Assembly of the 
Church of England on Feb. 16, 1967. 

84 1951, Mrs. Eirene White’s Bill. 

' 35 Royal Commission on Marriage and Divorce, Report — December, 1955, Cmnd. 9678. 

38 1963, Leo Abse’s Matrimonial Causes and Reconciliation Bill. 

37 See ante, p. 

38 ‘The.Law Commission was established under the Labour Administration by the Law 
Commissions Act, 1965, with the mandate. “to take and keep under review all the law... 
with a view to its systematic development and reform... .” Its First Programme, item X, 
envisaged a-new branch of the law, Family Law, embracing all matters which directly affect 
the family.as such. . . . As an initial step it proposed to examine further Matrimonial Law. 

89 Report of the Law Commission, November, 1966, Cmnd. 3123. 

40 See the Law Commission’s Third Annual Report, 1968, Appendix III. 

41 1967, William Wilson’s Divorce Reform Bill. 
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desertion. The Bill received a Second Reading in February 1968,4? and nar- 
rowly failed to reach the Statute Book through shortage of parliamentary time 
in that session, Early in the next session substantially the same Bill was re- 
introduced, with some limited Government backing, which in the words of its 
sponsort? was “framed to carry out as faithfully and as effectively as possible 
the proposals for the reform of the divorce law which emerged from the joint 
discussion between the Archbishop’s Group and the Law Commission’s in June 
1967.” 

The outcome of this long and agonizing public debate is the new Divorce 
Reform Act, 1969, chapter 55, the main provisions of which are as follows: 


Section 1: After the commencement of this Act*4 the sole ground on 
which a petition for divorce may be presented to the court 
by either party to a marriage shall be that the marriage has 
broken down irretrievably.*° 


Section 2: (1) The court hearing a petition for divorce shall not hold 
the marriage to have broken down irretrievably unless 
the petitioner satisfies the court of one or more of the 
following facts, .. . 


(a) that the respondent has committed adultery and 
the petitioner finds it intolerable to live with the 
respondent ;46 


(b) that the respondent has behaved in such a way 
that the petitioner cannot reasonably be expected 


42 Hansard, Commons, Vol. 758, Feb. 9, 1968, cols. 810-907. After full debate, without 
restraint of Party Whips, the Bill was approved in principle by 159 votes to 63. 

43 Per Alec Jones, Hansard, Commons, Vol. 774 (December, 1968), col. 2038. The Bill 
was given a Second Reading in the Commons by 188 votes to 103. In the Lords it was given 
a Second Reading by 122 votes to 34. The Archbishop of Canterbury spoke against it; five 
Bishops voted for it, three against it. Hansard, Lords, Vol. 303 (June, 1969), cols. 296-442. 

44 January 1, 1971. 

45 This section purports to make “irretrievable breakdown” the sole ground for divorce, 
and thus to eliminate the older concept of matrimonial offenses and the older accusatorial 
procedure, with implications of innocence and guilt. But the provisions of section 2 (a) to 
(c) and those in sections 4 and 6 in effect retain the concept of matrimonial offense and will 
probably carry with them much of the incubus of the older case-law. See: D. Lasok, “Re- 
forming the Divorce Law: A Critical Appraisal,” 112 Solicitors Journal, p. 430 et seq. 
anticipating this point, and J. L. Barton, “Questions on the Divorce Reform Act 1969,” 86 
L.O.R. 348 et seq., confirming it. For a comprehensive survey of the Divorce Reform Act 
1969, and the related Matrimonial Proceedings and Property Act 1970, and the Children and 
Young Persons Act 1969, see the special Family Law number of the Modern Law Review, 
Vol. 33, November 1970. 

46 Under the earlier Acts a single act of adultery was sufficient ground for dissolution. Now 
the further condition that the petitioner finds this conduct intolerable (determined subjec- 
tively?) must be proven. 
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to live with the respondent;47 


(c) that the respondent has deserted the petitioner for a 
continuous period of at least two years immediately 
preceding the presentation of the petition;*8 


(d) that the parties to the marriage have lived apart 
for a continuous period of at least two years im- 
mediately preceding the presentation of the petition 
and the respondent consents to a decree being 
granted ;49 


(e) that the parties to the marriage have lived apart 
for a continuous period of at least five years im- 
mediately preceding the presentation of the peti- 
tion.50 


(2) On a petition for divorce it shall be the duty of the 
court to inquire, so far as it reasonably can, into the 
facts alleged by the petitioner and into any facts alleged 
by the respondent.51 


(3) If the court is satisfied on the evidence of any such fact 
as is mentioned in subsection (1) of this section, then, 
unless it is satisfied on all the evidence that the mar- 
riage has not broken down irretrievably,5? it shall, 


47 This broad condition obviously covers the old grounds of “cruelty” (as extensively inter- 
preted by the House of Lords in Gollins v. Gollins (1964) A.C. 644 and in Williams v. 
Williams '(1964) A.C. 698) and “constructive desertion” as well as “rape, sodomy or 
bestiality.” The element of injury to health, hitherto necessary to establish cruelty, is evident- 
ly no longer requisite: per Bromley, Family Life, second supplement to 3rd ed. (1970), p. 20. 
Cf. 1937-65 Acts, which required 3 years. 

48-49 Divorce by consent is thus introduced into English Law, despite the continuous op- 
position of the Christian Churches. 

50 Divorce by repudiation: no consent of the respondent is called for; thus the respondent 
can in the course of time against her or his will be cast off. Manifestly this covers the 
cases where couples have parted and lived separately for at least five years, and in many of 
these cases formed illicit but stable relations with others, often producing a second family. 
Apparently it also covers cases where the parties are separated by places of work, military 
service, imprisonment, long confinement in hospital for physical or mental illness, as well as 
the old ground of incurable unsoundness of mind. But see section 4, post. 

51 Ex facie this subsection requires the judge to conduct an inquest into the facts of the 
marriage to ascertain whether there has been a breakdown which is irretrievable. But to do 
so in each case would increase many times over the time at present spent by High Court and 
County Court Judges. The Law Commission expressly rules out as impracticable a full in- 
quest in each case. At present some 90% of divorce cases are undefended, so County Court 
Judges may dispose of a score of such cases in a day. No substantial increase in the number 
of judges or courts to deal with divorce work is planned. Ergo, most of the cases under the 
new Act will not receive in Court more than a few minutes of a judge’s time. 

52 Thus proof of one of the facts listed in section 2 (a-c) raises a presumption of fact that 
a particular marriage “has broken down irretrievably.” The onus of proving that the mar- 
riage has not broken down is on the respondent. 
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subject to section 4 of this Act... . grant a decree nisi 
of divorce. 


Section 3: contains provisions designed to encourage reconciliation, 
such as that the solicitor for the petitioner must furnish a 
certificate to the effect that he has discussed the possibility of 
reconciliation and advised him of persons qualified to help to 
do so,53 and that the trial judge may adjourn proceedings if 
a possibility of reconciliation appears to him at any stage in 
the proceedings. 


Section 4: is a pendant to section 2(1) (e) (which authorises a judge 
to dissolve the marriage on proof of the fact of five years’ 
separation, and thus to dissolve the marriage of a spouse who 
may wish to remain married in the eyes of the law). This 
later section authorises the respondent to oppose the grant of 
the decree and empowers the judge, after considering “all 
the circumstances, including the conduct of the parties to the 
marriage and the interests of those parties and of any children 
or other persons®* concerned,” to dismiss the petition if he 
concludes “that the dissolution of the marriage will result in 
grave financial or other hardship to the respondent and that 
it would be wrong in all the circumstances to dissolve the 
marriage.”55 


Section 5: provides financial protection to respondents who are liable to 
a decree nisi on grounds 2(1) (d) or (e), (i.e. separation for 
two years with consent or five years without it). The court 
shall not make the decree absolute until it is satisfied that the 
financial position is “reasonable and fair.’’56 


Several of the provisions of the earlier Matrimonial Causes Act, 1965, 
remain in force: e.g., the rule that no petition may be presented within the 
first three years of a marriage, unless the case is one of exceptional hardship or 


53 The first professional commentators fear that this provision will become a formality: 
Bromley, op. cit., (1970), p. 22; Lasok, “Reforming the Divorce Law: A Critical Appraisal,” 
Solicitors’ Journal 112 (1968), p. 430 et seg. at p. 472. 

84 The words used cover illicit partners and both children of the marriage and children of 
illicit unions, 

55 To save the marriage the respondent must satisfy the judge both that dissolution would 
produce “grave hardship” and that it would “in all the circumstances be wrong.” It will no 
doubt soon be argued by a respondent devoted to the Christian precept of indissoluble mar- 
riage, that divorce to her is a grave hardship and in any circumstances wrong. 

56 Elaborate provision has now been made for divorced spouses and their children in the 
Matrimonial Proceedings and Property Act 1970, ch. 45. This Act is complementary to the 
Divorce Reform Act, and was promised by the Government in the last stages of the Divorce 
Bill to safeguard the position of the wife divorced against her will. : 


166 THE AMERICAN JOURNAL OF JURISPRUDENCE 


depravity (§2); no decree absolute may be pronounced unless the court is 
satisfied with the arrangements made for every relevant child (§ 33). 

- Critics of this legislation arguing from specifically Christian premises have 
mounted objections to the whole or to individual sections on various counts. 

. First, that it contradicts the basic precept that marriage is a sacred institu- 
tion and that it is ordained that it should be a permanent union between one 
man and one woman. Not all Christians in England, particularly not the 
members of the Roman Catholic Church, were convinced by the argument in 
“Putting Asunder” that divorce should be allowed by the law of the land in 
cases of irretrievably broken marriages, while Christians themselves should 
abide by the older and higher precept. Root and branch opposition to divorce 
on this new general ground was expressed in Parliament and across the country 
by those who steadfastly held to the spirit and letter of the New Testament 
text, that those whom God hath joined together no man should put asunder. 
“The very possibility of divorce impairs the whole conception of indissoluble 
union and the total commitment.”57 ; 

Second, that it facilitates divorce by consent and thus impairs respect for 
-the precept that marriage ought to be for life. Admittedly section 1 of the 
Act ostensibly provides that the basic ground for a divorce decree shall be “that 
the marriage has broken down irretrievably,” and section 2(2) enjoins on the 
_ judge the duty of inquiring into the facts as alleged, and section 2(3) allows 
for the presumptions to be rebutted, but still section 2(1) paragraph (d) raises 
a presumption of irretrievable breakdown if the parties assert that they have 
lived apart for two years and both consent to a decree. This is likely in effect 
to provide divorce by consent by judicial process, with a time lag. Besides, if 
the parties both want a divorce it would not be difficult to bring before the 
court an agreed statement of facts, under paragraphs (a) re adultery and (b) 
ve intolerable conduct, which could yield the desired decree of divorce without 
two years’ delay. Critics of the Bill were quick to point out that the concept of 
irretrievable breakdown in section 1 could well turn out to be only a cover for 
the operative sections 2(1) (a-e), and thus let in trial marriage and divorce by 
consent.58 The Christian Churches have consistently opposed divorce by 
consent,?9 as the Archbishop of Canterbury did again in the debate in the 
Lords on this Bill, on the grounds that it diminishes respect for the precept 
that marriage ought to be lifelong in the minds of those contemplating matri- 


57 Per Lord Longford, Hansard, Lords, Vol. 303 (June 1969), cols, 370-1. Cf. Ian Per- 
cival, Hansard, Commons, Vol. 775 (December 1968), col. 1104. 

58 E.g., Norman St. John-Stevas, opposing the similar 1968 Bill; Hansard, Commons, Vol. 
‘758 (Feb. 1968), cols. 888 et seq. 

53 As noted earlier, pp. 161-163. 
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mony or going through the usual minor difficulties in the early years of mar- 
riage,60 

Third, that Section 2(1) paragraph (e) unjustly permits a spouse who 
believes in lifelong marriage to be divorced against her (or his) will. This 
paragraph, which raises a presumption of irretrievable breakdown from the 
mere fact of five years’ separation, provoked the sharpest controversy in both 
Houses of Parliament. Section 4 was devised to mitigate the worst material 
effects of this power of unilateral divorce, but it remains to be determined. by 
judicial decisions whether it will prevent the occurrence of the typical case 
envisaged by the critics. They predict that many a man who tires of his wife 
sexually as she grows older will leave her and his first children and take up 
with another, younger woman, and then seek a divorce after five years’ de 
facto separation from his first wife, it may well be to marry his second partner 
and to legitimize his second series of children. This is regarded as an intoler- 
able wrong to a wife who believes in lifelong marriage.61 Not only does it 
violate the moral axiom, “that a man may not take advantage of his own 
wrong,” but it is plainly an extreme form of the nonperformance of the duty 
of loving the person who at the time of marriage and until the middle period 
of her life has been one’s nearest neighbor. 

The Utilitarian concern for improving the unhappy condition of children 
of illicit unions and illicit spouses was the starting point for the most zealous 
of the law reformers in the sixties in England,®? and continued to play an 
important part in the parliamentary debates.6? But it is doubtful, to say the 
least, whether these reformers ever developed the full Utilitarian argument, as 
envisaged by Bentham and Mill, with respect to the full range of persons in- 
volved in changing the laws of marriage and divorce. Bentham taught that 
the happiness and unhappiness of all the parties whose interests are in question 
should be considered.64 The felicific calculus which ought to have been con- 
structed for the proper Utilitarian solution to a fundamental social problem 
should have taken fully into account not only the unhappiness of the parties 
to and the children of the many illicit unions, but also the happiness of more 
` 00 Hansard, Lords, Vol. 303 (June 1969), cols. 338-9; cf. Bishop of Leicester, ibid., col. 
oe Per Lord Longford, Hansard, Lords, Vol. 303 (June 1969), cols. 373-74; Archbishop of 
Canterbury, ibid., col. 339. In “Putting Asunder,” pp. 52-3, the Mortimer Committee had 
specifically guarded against this type of case, recommending “that the Court should have a 
duty to refuse a decree even though the breakdown had been proved, if to grant it would be 
contrary to the public interest in justice in protecting the institution of marriage.” 

62 It constituted the main argument advanced by Alec Jones in proposing the Second 
Reading of the Divorce Reform Bill, Dec. 1968: Hansard, Commons, Vol. 774, cols. 2033 
É 68 Ante p. 160. 


84 Principles of Morals and Legislation (1789), ed. Harrison (1948), ch. 1, § 2; Theory 
of Legislation, ed. Ogden (1931), p. 31. 
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numerous children and partners of all existing lawful unions. Several Christian 
critics of the new legislation, who. are no less concerned to promote human 
happiness, have argued that by making divorce relatively easy for all couples, 
the bonds of most marriages would be loosened and the sequel could be that in 
the community as a whole, seen as a myriad of unstable families, the sum total 
of unhappiness (particularly for children) would exceed the gains in happiness 
by the changing partners.6° It would be ironical if, in England in the 1970’, 
the Utilitarian argument, fully developed and applied to the social problems 
of marriage and divorce and child welfare (and allied problems such as 
juvenile delinquency), should eventually drive the Legislature to diminish the 
scope of the exceptions to the precepts that marriage ought to be monogamous 
and lifelong. 
Il. ABORTION 


The problem of abortion, i.e., the grounds on which it may be lawful to 
terminate a pregnancy, has been forced upon the attention of the Legislature 
in the United Kingdom in the 1960’s by events and by some very determined 
law reformers.66 Against the background of an annual birthrate in the region 
of one million,®? it was estimated in the middle sixties that there have been at 
least 10,000 and perhaps 100,000 illegal abortions per annum.6® Most of 
these operations were carried out illicitly by back-street abortionists, rarely 
with the normal medical qualifications, often doing physical as well as psycho- 
logical damage to the pregnant woman concerned, as evidenced by the high 
figure of those later admitted to a hospital for remedial treatment. To reduce 
the misery and pain involved in this widespread process; and to relieve the 
tensions of the many other pregnant women, both married and unmarried, 


65 E.g., Richard Wood: Hansard, Commons, Vol. 758 (Feb. 1968), cols. 831-3, and 
Commons, Vol. 775 (Dec. 1968), col. 1114. 

66 1961 Kenneth Robinson’s Medical Termination of Pregnancy Bill — talked out in 
Commons; 

1965 Mrs. Renée Short’s Bill to Amend the Law of Abortion — first reading in Com- 
mons — lapsed at the end of the session; 

1965 Lord Silkin’s Bill (No. 1) — two readings in Lords — lapsed at end of session; 

1966 Lord Silkin’s Bill (No. 2) — two readings in Lords — withdrawn; 

1966 David Steel’s Medical Termination of Pregnancy Bill — eventually passed by both 
Houses, with several highly significant amendments, to become the Abortion Act 1967, ch. 87. 

87 These figures relate to the United Kingdom as a whole; in 1969 the total of live births 
was 921,000; in 1965 it was 998,000. 

68 Lord Silkin’s figure given in the House of Lords debate, July 19, 1967, (Hansard, Vol. 
285, cols. 260-65), of “100,000” was admittedly an estimate of the maximum. David Steel, 
introducing his bill in the Commons, ventured the maximum figure as 200,000 p.a., but con- 
ceded that it was no more than a sad conjecture. The figure of women admitted to hospitals 
suffering from the effects of abortion or attempted abortion was given at 30-40,000 in 
1964. But Dr. C. B. Goodhart in Eugenics Review (1964), pp. 199, f., estimated a mini- 
mum figure of some 10,000 illegal abortions in England per annum. Given the nature of the 
operation exact figures are not possible, 
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who respect the Jaw but do not want to give birth to the children they have 
voluntarily conceived, having regard to health or economic or social con- 
venience; and out of concern for those who have been the victims of rape or 
other sexual offences and for those who have reason to fear their child will be 
born deformed: these have been the humanitarian motives of those who have 
agitated successfully for the reform of the law on abortion. 

Traditionally the Christian Church has proscribed abortion as a grave 
violation of the principle that human life is sacred and to be preserved. On 
this vital question of life in the womb, the New Testament contains no specific 
pronouncement; unlike the problem of divorce, this question was not put to 
Jesus, nor was Paul moved to rule upon it. But the early Church, in striking 
contrast to the ancient pagan world which tolerated abortion and child 
destruction, set its face against the destruction of life even in the womb.69 The 
Mosaic texts, which contain the commandment, “You shall not commit 
murder,”70 and the injunction not to cause the death of the innocent and the 
guiltless,71 and the new commandment of Jesus, “love one another, as I 
have loved you,”?? were relied upon. Eventually Canon Law formalized 
this prohibition on abortion but with a distinction: while it was sinful to abort 
at any time in a pregnancy, the serious penalties were only incurred by doing so 
after the foetus had become “animate”—defined as after 40 days from con- 
ception. This distinction was abandoned in the late 19th century in the light 
of medical science, which demonstrated that there was continuous develop- 
ment in the foetus from the moment of fertilization of the ovum, thus leaving 
the canonical prohibition absolute.7% 

It is still the dogmatic position of many Christians that abortion is contrary 
to Divine Law. The argument is usually expressed syllogistically: “We begin 
with the conviction that human life is sacred; that the unborn child possesses 
a form of human life; that to terminate a pregnancy is to take human life and, 
therefore, is to commit homicide.”"4 This broadly remains the ruling of the 
Roman Catholic Church. But some derogations from this principle are ad- 
mitted, e.g., it is regarded as permissible to terminate pregnancy when the 
foetus is demonstrably brainless, or when the mother is suffering from a cancer 


89 Tertullian (circa A.D. 200): “For us... murder having been forbidden once and for 
all, it is not lawful even to kill what is conceived in the womb. ... To deny birth is to hasten 
homicide. ... He is a man while yet a man still to be... .” Apol. 1.15. 

70 Exodus, XX, v. 13. Citations are from The New English Bible, Old Testament '(1970). 

71 Exodus, XXIII, v. 7. 

72 John, XV, v. 12. 

73 Encyclical, “Humanae Vitae,” 1968 § 14; see John T. Noonan, “Abortion and the 
Catholic Church: A Summary History,” Natural Law Forum, Vol. 12 (1967) pp. 85-131; ef. 
Rudy J. Gerber, “Abortion, Two Opposing Legal Philosophies,” American Journal of Juris- 
prudence, Vol. 15 (1970), pp. 1-24. 

74 Per Lord Longford in Hansard, Lords, Vol. 285, July 19, 1967, col. 311. 
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of the womb. On the crucial question, whether abortion is permissible to save 
the life of the mother when the choice is between her life and the child’s life, 
the authoritative ruling is equivocal—every effort must be made to save the 
lives of both?5 though some Catholics in public life in England would resolve 
the dilemma in favor of the mother’s life if that is in fact in immediate 
danger.76 

Within the Church of England the position has been reconsidered recently 
by a Committee under the chairmanship of Professor Ian Ramsey?” set up by 
the Board for Social Responsibility. Its Report, entitled “Abortion, An 
Ethical Discussion” (1965) has since been adopted as representing the col- 
lective opinion of the Bishops in the House of Lords.?® The traditional syl- 
logistic argument is treated as an oversimplification of the problem. The 
premise that human life is sacred and to be preserved is accepted. But the 
middle term is subject to the critique of the modern linguistic philosophy. It 
is argued that to call the foetus, on every day of its normal nine-month life, 
“a human being” is not apt; it is more nearly appropriate in the last month, 
but it is not in the first. The more meaningful concept offered is “an embryo 
having within itself the potentiality of a full flowering of human personality.”7® 
Inserting then this more complex but more accurate concept into the middle 
term, the conclusion does not follow inexorably in every situation, that the 
termination of every pregnancy involves taking human life and is a form of 
homicide. Moreover, the problem is not focused only on the life and death 
of the foetus. Every foetus exists within a mother, who will usually have a 
husband and often other children and be capable of bearing more children. 
The Church of England Committee insist that the problem involves the 
mother and the family at least as much as the new foetus. 

Whereas the foetus is potentially a human being, the mother is an existing 
human being. Whereas the foetus has a right to live and develop, she has a 
right to live, which, if in conflict with that of the foetus, should be regarded as 
having priority. After considering a wide range of special cases when these 
two unequal rights might be said to be in conflict (including the cases of the 
risk of the birth of a deformed or defective child, and the cases of pregnancy 
following rape, etc.) the Committee concluded that there were only two in 


78 Encyclical, Casti Connubit (1931); address of Pius XII to Italian midwives, October 
29, 1951; Noonan, of. cit., p. 120; cf. N. St. John-Stevas in “The Right to Life” (1963), 
at p. 42, 

i E.g., Lord Longford, loc. cit. 

77 Then Professor of the Philosophy of the Christian Religion in Oxford University; now 
Bishop of Durham. 

78 Per Bishop of Exeter in the debate on Lord Silkin’s Bill; Hansard, Lords, Vol. 270, 
Nov. 30, 1965, cols. 1230-33. 

79 Op, cit, p. 28. 
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which according to Christian ethics it could be right to end the life of the 
foetus: (i) where the mother’s own life is in jeopardy as a result of the 
pregnancy; and (ii) “we would extend this justification of necessity to cover 
a real threat8° to the physical or mental health of the mother, that is, to her 
psychophysical well-being.”8! In a specimen Bill appended to their Report 
the Committee enlarged on the latter justification: “In determining whether 
or not there is a grave®? risk of serious®® injury to health or physical or mental 
well-being, account may be taken of the patient’s total environment, actual or 
reasonably forseeable.”84 

How does the positive law in England now stand in the light of this 
theological doctrine? The basic precept, the respect for life (the right to live), 
is still written large in the criminal law. Abortion in general is still prohibited 
on pain of criminal penalties. Under the Offences against Person Act, 1861, 
s.58 it remains an indictable offense (a) if a pregnant woman herself admin- 
isters unlawfully a poison or uses any instrument or other means with intent 
to procure her own miscarriage, or (b) if any other person with the intent to 
procure the miscarriage of any woman unlawfully administers a poison or 
uses any instrument or other means. Doubt attended the scope of the defense 
of “lawful” abortion, despite the ruling of the trial judge in R. v. Bourne 
[1939] 1 K.B. 687, to the effect that it allowed a doctor to terminate a 
pregnancy to preserve the life of the mother, including action taken by him 
to save the mother from becoming a physical or mental wreck. Now Parlia- 
ment has removed this particular doubt (only to create graver doubts about 
the ethical basis of the wider exceptions) by passing the new Abortion Act, 
1967. Section 1(1) defines the exceptional circumstances when abortion is 
to be lawful: 


when a pregnancy is terminated by a registered medical practitioner if 
two registered medical practitioners are of the opinion, formed in good 
faith— 


(a) that the continuance of the pregnancy would involve risk to the life 
of the pregnant woman, or of injury to the physical or mental health 


8° Italics supplied: the significance is shown later. 

81 Op, cit., p. 34. Cf. Karl Barth. Starting from the primary precept “respect for life,” 
Barth condemns the all-too-common agreement of parent(s), relatives and doctors to end 
life in the womb, as a species of murder. A fetus, from the moment of conception, is re- 
garded as a human life. Exceptionally, however, to save the life or health of the mother, and 
then only with her full consent and on the expert advice of doctors, an abortion may be the 
right solution to an individual case: Church Dogmatics, Vol. III, Book 4 § 55(2), pp. 415- 
423. 

82 Ttalics supplied; the significance is shown later. 

83 Italics supplied; the significance is shown later. 


84 Op. cit., p. 67. Cf. Abortion Act, 1967, s. 1(2). 
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of the pregnant woman or any existing children of her family, greater 
than if the pregnancy were terminated; or 


(b) that there is a substantial risk that if the child were born it would 
suffer from such physical or mental abnormalities as to be seriously 
handicapped. 


Section 1 (2) continues: 


In determining whether the continuance of a pregnancy would involve 
such risk of injury to health . . . account may be taken of the pregnant 
woman’s actual or reasonably foreseeable environment. 


Now manifestly the first two grounds for lawful abortion, set out in 
section 1(1) (a), to save the life or to protect the health of the mother up to 
the point of avoiding serious injury to her health, are justifiable on the reason- 
ing of the Church of England Committee. Indeed, the passage of this Bill 
through Parliament was facilitated by that, Report, which quietened many a 
disturbed conscience. Further, the definition of “risk to health” in section 1(2) 
is transplanted from that Report. But those who subscribe to the Christian 
ethic of respect for life, whether traditionalist or those who are persuaded by 
the argument of the Ramsey Committee, must object to three elements in this 
Act. 

First, the Church of England Committee only admitted of two special 
cases, in which the killing of a foetus could be justified: (i) to save the life 
of the mother, (ii) to avoid “a real threat” to her physical or mental health, 
i.e., “a grave risk of serious injury” to her health.85 Moreover, Lord Silkin’s 
Bill as introduced in March 1966 and Mr. David Steel’s Private Member’s 
Bill which succeeded it in June 1966, purporting to implement this justifica- 
tion, provided in clause 1(1) that a pregnancy could be lawfully terminated 
by medical practitioners . . . provided they were “of the opinion, formed in 
good faith—(a) that the continuance of the pregnancy would involve serious 
risk to the life of or grave injury to the health, whether physical or mental, of 
the pregnant woman.” [Clause 1(1) (c) of Mr. Steel’s Bill provided another 
ground “the social ground”—viz., “that the pregnant woman’s capacity as a 
mother will be severely over-strained by the care of a child or of another 
child. . . .?] But the adjectives “serious” and “grave” in (a) were deleted in 
Committee®® and do not appear in the final Act, thus altering significantly 

85 Ante p. 171 as italicized. 
86 Evidently by Mr. Steel himself, under pressure to find a formula to encompass both (a) 


which commanded wide support and (c) which was under heavy criticism: see The Times, 
June 2, 1967, special article on “The Abortion Bill — 57 Amendments.” 
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and substantially the scope of the legal justifications.87 Indeed, since the 
Abortion Act came into force several medical practitioners have declared 
publicly that since any unwanted pregnancy creates some risk to the mental 
health of a pregnant woman they are prepared to authorize termination when- 
ever so requested. So a state of affairs close to abortion on demand obtains in 
some hospital areas and clinics in the United Kingdom.88 It is clear that Par- 
liament yielded to the Utilitarian and Humanist as opposed to the Christian 
opinion in deleting these adjectives, which would have limited the class of 
licit operations. 

Second, the Act authorizes abortion if the doctors are of the opinion “that 
the continuance of the pregnancy would involve risk . . . of injury to the 
physical or mental health ... of... any existing children of her family ....” 
It is difficult to imagine cases in which allowing a mother to continue to have 
her baby would injure the health of other children, though it is easy to envisage 
cases in which the birth of say a third or more obviously say a ninth child 
would be economically or domestically disadvantageous to existing children. 
If it should turn out in practice that unscrupulous doctors do rely on this 
clause to justify abortions when the real ground for their decision is economic 
or domestic considerations, this would be an abuse of the statutory defense 
and offensive even to the liberal Christian ethic propounded by the Church 
of England Committee. If doctors only invoke the defense in exceptional 
cases in good faith to protect the health of other children, it remains an un- 
justified extension of the ethical conclusion that the right of the foetus to live 
should only give way to its mother’s rights to live and enjoy health.89 

Third, the Act authorizes the termination of a pregnancy if the doctors 
are of the opinion “that there is a substantial risk” that the foetus has abnormal 
characteristics so that the child would eventually be “seriously handicapped.” 
This provision is irreconcilable with traditional or liberal Christian ethics. 
Since the action may be taken upon a statistical probability, it follows that 
upon a minority of occasions a perfect and normal foetus will be destroyed.90 
The cautionary if apocryphal tale of the circumstances of Beethoven’s birth 


87 One amendment, which was rejected in the Commons, would have left clause 1 (1) as 
follows: “The continuance of the pregnancy would involve a probability of death or severe 
permanent injury to the health... .”: Hansard, Commons, Vol. 749, (June 29, 1967), col. 
895. 

88 Prosecution of such doctors is still a possibility, taking the point that the requisite 
opinion as to risk was not “formed in good faith.” But Parliament in adopting this compro- 
mise formula has only created further uncertainty in the law — replacing the uncertainty 
following the Bourne case —- which can be resolved eventually only by a series of cases or 
further legislation. 

89 Cf. Archbishop of Canterbury, Hansard, Lords, Vol, 285, July 19, 1967, cols. 276-79; 
letter to The Times, May 24, 1967, signed by Canterbury, York, London and Durham. 

90 Cf. Bishop of Durham, Hansard, Lords, Vol. 285, July 19, 1967, col. 305-59. 
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cannot be told too often.?! Even in the case of the foetus which has in fact 
abnormal features, physical or mental, the Christian would insist that these 
features do not disentitle it to live. Many handicapped human beings have 
led rich spiritual lives and have enriched the lives of their families and neigh- 
bors, e.g., Helen Keller. 

As to the effects of the new Act in the United Kingdom, it is too soon to 
draw firm conclusions, but the official figures of its first full year of operation 
give some indications. The promoter of the Act is satisfied that there has been 
a substantial fall in the number of back-street abortions, as evidenced by the 
greatly reduced number of admissions to hospitals of women suffering from 
the effects of illicit operations.?? Of licit operations, in the last year before the 
new Act, 6,380 were notified: in the full year 1969 those officially notified by 
the doctors involved totalled 54,013.93 Of the total of operations authorized by 
the Act, it has been estimated?* that only 4% were justified on the ground of 
“risk to the life of the pregnant woman” whereas 72% were performed on the 
ground of risk of injury to her “health”; 18% on the ground that “‘the health” 
of existing children was at risk; 5% on the ground that there was “substantial 
risk” that the child would suffer from abnormalities. Of the total operations 
rather more were performed on single women than on married women. 

The history of this item of legislation in Britain in the 1960’s illustrates the 
force of the currents of Humanist and Utilitarian legislative opinion, which 
may carry a proposed reform of the law much further than even its sponsors 
intended.?° The Christian critic cannot but observe that some law reforms 
are regressive and ought to be reversed.9® Several attempts, so far unsuccessful, 
have already been made in Parliament to amend the new Act.?7 At the level 


91 One doctor consulted another: “About the termination of a pregnancy, I want your 
opinion. The father was syphilitic. The mother tuberculous. Of the four children born, the 
first was blind, the second died, the third deaf and dumb, the fourth also tuberculous. 
What would you have done?” Reply: “I would have ended the pregnancy.” Rejoinder: 
“Then you would have murdered Beethoven.” As retold by N. St. John-Stevas in The Right 
to Life, (1963), p. 20. 

92 Per David Steel, The Times, April 26, 1969. 

93 Per Secretary of State, Department of Health & Social Security, The Times, Feb. 8, 
1970. 

84 Per St. John-Stevas, The Times, June 27, 1969. 

95 Moving the Second Reading in the Commons, David Steel maintained: “We want to 
stamp out back street abortions, but it is not the intention of the Promoters of the Bill to 
leave a wide open door for abortion on request”: Hansard, Commons, Vol. 732, (July 22, 
1966), col. 1075. 

96 The editorial in The Times on June 2, 1967, commenting on the confused debate in 
the Commons over the Amendments to the Bill, recommended that the whole Bill be dropped, 
until more knowledge of the relevant facts and wider views could be brought to bear. The 
editors maintained this view in their comments on February 14, 1970, supporting an amend- 
ing Bill. 

97 A Bill to amend the Act of 1967, at least to the extent of requiring that a lawful opera- 
tion should be supervised by a consultant gynecologist acting under the National Health 
Service, was proposed by Norman St. John-Stevas on July 15, 1969; leave to introduce it was 
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of practical application, the consciences of nurses and their mounting refusals 
to participate in the operations,?® may yet persuade the Legislators to recon- 
struct this branch of the law in terms which reassert “the respect for the 
sanctity of human life, which is fundamental to British Law.”99 


II. RACE RELATIONS 


It is incontestable that the United Kingdom in the 1970’s comprises a 
multiracial society. Besides the long-standing mix of English, Irish, Scots and 
Welsh, and the immigration in sizeable numbers of Jews, Gypsies, Flemings 
and Huguenots in remoter centuries, and the reception of many German 
refugees before, and Polish refugees during the Second World War, it is 
estimated that there are now nearly one and a quarter million nonwhite 
people in Britain1°° who are immigrants from or the children of immigrants 
from the West Indies, India and Pakistan, West and East Africa, Cyprus, 
Malta and Hong Kong. Thus within a total population of over 55 million 
persons in the U.K. a fraction over 2% of all citizens happen to be colored. 
Within this one political society it must be faced that there are racial group- 
ings and pronounced differences between groups, which lead on occasions to 
discriminatory practices by members of majority groups to the humiliation of 
individuals in minority groups. Fact-finding bodies have recently estab- 
lished?°1 a wide range of discriminatory practices, ranging from overcharging 
or refusing to serve colored persons in public houses, through refusal of motor 
insurance or granting of it at prohibitive premiums, and refusal of accom- 
modation at hotels and boarding houses, to the graver practices of denying 








refused by a narrow majority 210/199. A similar Private Member’s Bill was introduced by 
Godman Irvine on February 16, 1970, but made no progress. It was announced in Parlia- 
ment on February 23, 1971, that a Committee of Inquiry into the working of The Abortion 
Act is to be effected under Mrs. Justice Lane. 

38 Acting under “the conscience clause”: s. 4(1) of the 1967 Act provides “No person 
shall be under any duty, whether by contract or any statutory or other legal requirement, to 
participate in any treatment authorised by this Act, to which he has a conscientious ob- 
jection.” 

99 The terms of the principal amendment in the Commons rejecting the second reading of 
the Bill in July, 1967; Hansard, Commons, Vol. 732, col. 1080. 

100 The figure, 1,253,957 for the year 1968, was given in the Third Report of the Race 
Relations Board. A smaller total of circa 1,000,000 colored people in Britain in 1968 was 
estimated by Eric Butterworth in Human Rights, a booklet published by the U.K. Committee 
for Human Rights, 1968; the total is subdivided according to country of origin: 400-500,000 
ex-West Indies, 200,000 ex-India, 150,000 ex-Pakistan, 100,000 ex-West Africa, 80,000 ex- 
Cyprus. 

101 Political & Economic Planning (PEP), “Survey on Racial Discrimination,” April, 1967, 
a racial survey utilizing Research Services Ltd., commissioned by the Race Relations Board. 
The annual Reports to Parliament of the Race Relations Board provide a running factual 
commentary on the practices. First Report for 1966-67, House of Commons Paper No. 437, 
April 26, 1967; Second Report, Paper No. 262, May 29, 1968; Third Report, Paper No. 
270, May 19, 1969; Fourth Report, Paper No. 309, May 28, 1970. 
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colored applicants employment where jobs were available,102 and refusing 
them leases to or the opportunity of buying houses when these premises were 
on the market. Such practices, if condoned, could lead rapidly in the United 
Kingdom, as they have done in the United States, to violent racial conflict. 
Over and above the latent danger of disorder in the State, the Christian 
is manifestly opposed to discrimination between people, on grounds of race or 
color, as wrong in principle. Within our common law system it has been 
aptly said in our highest tribunal that “the clearer a thing is, the more difficult 
it is to find any express authority or any dictum exactly to the point.”’108 
The same may be said of the Christian principle in question here.1°4 The 
Palestine into which Jesus was born was a multiracial colony of the Roman 
Empire. Although Jesus grew up within one of the most jealously exclusive 
races of the ancient world, which regarded itself as specially favored by God, 
in his years of ministry he addressed himself to men of all races. The beatitudes 
were addressed to men universally.105 The gospel that men may have life and 
have it more abundantly, expressed in the context of the parable of the good 
shepherd, though addressed immediately to the Jews, was to go out to “other 
sheep of mine, not belonging to this fold.”106 His final commission to his 
eleven Jewish disciples was “Go forth . . . and make all nations my dis- 
ciples.”107 His recorded actions exemplify nondiscrimination. In Palestine 
the Samaritan people stood in an inferior half-caste relationship to the Jews. 
But Jesus cleansed of leprosy both Samaritan and Jew;108 he cut across the 
local taboo and was prepared to drink from the same cup as a Samaritan 
woman;109 and he deliberately illustrated the duty of loving one’s neighbor 
with the conduct of a man of that people contrasted with that of Jews.110 
Soldiers of the occupying power, if not Roman would certainly have been 
Gentiles: Jesus extended his power of healing to the child of one such centu- 
rion;t11 and he even prayed for those whose duty it was to nail him to the 


102 A full study of discriminatory practices and attitudes is given by Bob Hepple in Race, 
Jobs and the Law in Britain, 2nd ed. (1970). 

103 Per Lord McNaghten in Keighley Maxstead @ Co. v. Durant [1901] A.C. 240 at p. 
245, quoting James, L.J. in (1875) L.R. 10 Ch. 515 at 526. 

104 Cf. the astounding text in the Old Testament in Leviticus XIX, vv. 33-4: “When an 
alien settles with you in your land, you shall not oppress him. He shall be treated as a native 
born among you, and you shall love him as a man like yourself, because you were aliens in 
Egypt.” 

105 Matthew, V, vv. 1-16. 

106 John, X, vv. 1-16. 

107 Matthew, XXVIII, vv. 16-20; cf. Mark, XVI, v. 15: “Go forth to every part of the 
world, and proclaim the Good News to the whole creation.” 

108 Luke, XVII, w. 11-19. 

109 John, IV, vv. 8-10. 

110 Luke, X, vv. 29-37, 

111 Matthew, VIII, vv. 5-10. 
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cross.112 Paul, after his mystical contact with Jesus, spent the rest of his life 
bringing the news of Christian fellowship equally to all the peoples of the 
Mediterranean littoral whom he could reach in person or by letter.t43 Such 
New Testament authorities lie behind Karl Barth’s reformulation of the 
Christian social ethic: that the Christian in our political societies should stand 
for the equality of treatment of all adult citizens, irrespective of (inter alia) 
differences of race.114 

Parliament has been impelled by public opinion to legislate against racial 
discrimination in Britain, first in the Race Relations Act of 1965 and latterly 
in the more extensive Race Relations Act of 1968. 

Moving the first Race Relations Bill in the Commons the principal Gov- 
ernment speakers115 invoked as their first principles the Human Rights 
doctrine, as voiced within the United Nations in 1948 in the Universal Dec- 
laration of Human Rights, namely, respect for the rights and dignity of in- 
dividuals and equality of treatment for all citizens, coupled with the need for 
public order. They brought into the debate, as examples, the American and 
Canadian Civil Rights legislation. In the Commons, Mr. St. John-Stevas, 
found the opportunity, apropos possible discrimination in Christian places of 
worship, to affirm that “such discrimination would be quite contrary to the 
Christian religion, which, after all, both on theological grounds and on grounds 
of social philosophy, recognises the fundamental equality of all men in their 
civil rights.”116 In the Lords, the Bishop of Coventry,!17 speaking in effect for 
the Anglican Church, lent powerful support to the Bill, on the broad ground 
of the brotherhood of man, without referring explicitly to his obvious Christian 
inspiration. Whereas Lord Brockway (one of the pioneers in the previous 
decade of Bills to reduce racial discrimination) vigorously supporting the 
proposed legislation, as a first step in the right direction, acknowledged that the 
problem can only be solved “by an acceptance of the ethic which is supremely 
expressed in the Christian religion,”118 

The Act of 1965 eventually proscribed two types of conduct as criminal, 
but for the rest determined that a very limited range of discriminatory practices 

112 Luke, XXVIII, v. 34. 

113 Acts of the Apostles, Ch. 9-29, cf. Letter to Romans, Ch. 11, Letter to Ephesians, Ch. 2, 
and Letter to Galatians, Ch. 3 v. 28. 

114 In Against the Stream, English ed. (1954), p. 38; cf. Jacques Maritain, The Rights of 
Man, English ed. (1945), p- 61; list of civil rights, founded on Neo-Thomist Natural Law, 
includes: the right of citizen to equal suffrage, the equal right of every citizen to his security 
and his liberties, equal possibility of admission to public employment and free access to the 
various professions. 

115 Hansard, Commons, Vol. 711 (May 3, 1965); Sir Frank Soskice, cols, 926 et seq.; Sir 
Dingle Foot, cols. 1039 et seq. 

116 Hansard, Commons, Vol. 716 (July 16, 1965) col. 1010. 


2117 Hansard, Lords Vol. 268 ‘(July 26, 1965), col. 1026 ef seg. 
118 Ibid. col. 1048. 
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should be deemed unlawful and the subject matter of a conciliation process 
with civil sanctions in the last resort. So, with public order as the immediate 
objective, it was laid down that “a person shall be guilty of an offence . . . if, 
with intent to stir up hatred against any section of the public in Great Britain, 
distinguished by colour, race or ethnic or national origins,” he publishes writ- 
ings which are threatening, abusive or insulting, or if he uses like words at a 
public meeting.119 The discriminatory practices branded as unlawful were 
only those occurring in “places of public resort,” e.g., hotels, restaurants, places 
of public entertainment and public transport,!2° and the discrimination by 
landlords against tenants on the ground of color, race, ethnic or national 
origins, in the disposal of tenancies.1?1 To discourage such practices Parlia- 
ment set up conciliation machinery, notably the Race Relations Board. As the 
ultimate sanction, if the Board found that X had discriminated against persons 
in places of public resort on more than one occasion, and that he was likely 
to persist in that course of conduct, the Attorney-General might bring a civil 
suit against X for an injunction to restrain such conduct. 

The Annual Reports of the Race Relations Board!?? provide interesting, if 
necessarily incomplete, evidence of the effects of this legislation. For instance, 
reporting in 1969, four years after the passing of the Act, the Board recorded 
that it was satisfied that the types of discrimination unambiguously covered 
by section 1 (places of public resort) had considerably diminished: in that 
year, of the 72 complaints from the whole Kingdom within the section, 34 
were not sustained, 20 were settled by conciliation, and only 1 needed a refer- 
ence to the Attorney-General. However, in its first report in’ 1967 the Board 
was extremely critical of both the wording of and the scope of the 1965 Act. 
The wording left them unsure whether private hotels were within the ambit 
of the Act; it was not clear whether such large groups as Jews, Sikhs and 
Gypsies were caught by the phrase “colour, race, ethnic or national origins.” 
But the gravamen of their criticism was that far and away the largest number 
of complaints they had received concerned discriminatory practices untouched 
by the Act, principally in the sphere of employment. 

Manifestly the Act of 1965 did not solve the social problems of race rela- 
tions in Britain. As tensions built up, particularly in some areas of relatively 
high density of immigrant population, political pressures mounted, pressing 


118 1965 Act. s. 6. Besides s. 7 extended the Public Order Act of 1936 (passed in the days 
of Blackshirt Mosleyite rallies in England) to cover any person who in any public place or 
meeting uses threatening, abusive or insulting words, or distributes like literature, “with intent 
to provoke a breach of the peace, or whereby a breach of the peace is likely to be occasioned.” 

120 S. 1. The Act is analyzed in the Street Report on Anti-Discrimination Legislation 
(1967). 

121 5.5. 

122 See Ante n. 101. 
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for more extensive legislation and more effective sanctions. The National 
Committee for Commonwealth Immigrants, under Dr. Ramsey, Archbishop 
of Canterbury, recommended in 1966 that there should be further legislation 
to diminish discrimination in employment. The youthful campaign against 
racial discrimination continuously pressed for wider protection of racial minor- 
ities, The PEP Report on Racial Discrimination!?? coming out in 1967 
shocked neutral opinion with its disclosure of the types and extent of dis- 
criminatory practices operating in the country. The Street Committee, after 
investigating the antidiscriminatory legislation in force in the United States 
and Canada and other countries, made concrete proposals for more extensive 
legislation in England, in 1967. The white Christian community was active, 
participating in the political debate indirectly in the above and directly in the 
form of recommendations and reports from various Churches,1?* all based on 
the agreed precept that all citizens should be treated equally, irrespective of 
differences of race or color. 

Introducing the second Race Relations Bill in Parliament in 1968 the La- 
bour Ministers in the Commons and in the Lords relied mainly on the Human 
Rights principle of equality of treatment for all citizens, irrespective of color, 
race or national origins.125 In keeping with the prevailing habit of mind in 
England, most speakers confined themselves to the particular abuses in question 
and the specific remedies in the Bill, without disclosing the major ethical 
premise of their position. Still, humanitarian grounds were evident, Human- 
ism invoked, and not only the U.N. Universal Declaration of 1948 but also the 
European Convention on Human Rights of 1950, and the International Con- 
vention on the Elimination of all Forms of Racial Discrimination of 1965, 
were called in aid. The Archbishop of Canterbury, in a short but major 
speech in the Lords, argued in favor of the Bill as an item in the process of 
education directed towards improving community relations within and beyond 
the confines of the United Kingdom,!?6 without actually citing his premise 
from the New Testament. It was left to Lord Soper,127 a Methodist minister, 
to counter the Conservatives’ argument that the law was not the appropriate 
means of implementing the Christian precept of loving one’s neighbor, by 
citing from the Sermon on the Mount: “Whosoever shall say to his brother, 


128 Ibid. 

124 E.g, Report of Church of England Board for Social Responsibility on “Race Relations 
in Britain,” October, 1967; Recommendations of the British Council of Churches, reported in 
The Times, April 25, 1968. 

125 James Callaghan, Home Secretary; Hansard, Commons, Vol. 763 (April 23, 1968), cols. 
53 (July 15, 1968), cols, 32 et seqg.; Lord Stonham, Hansard, Lords, vol. 295. 

120 Hansard, Lords, vol. 295, col. 56 et seq. 

127 Ibid., col. 116. 
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Raca! [a term of abuse implying inienonty]: shall be in danger of the 
Council,” 128 

The Race Relations Act, 1968 (unlike the American Civil Rights Act 
and other antidiscriminatory statutes) begins with a definition of “discrimina- 
tion.” Section 1 (1) runs: 


For the purposes of this Act a person discriminates against another if on 
the ground of colour, race or ethnic or national origins he treats that other, 
in any situation to which sections 2, 3, 4 or 5 below applies, less favour- 
ably than he treats or would treat other persons . 


To settle the question whether separate but equal treatment constitutes “dis- 
crimination” subsection (2) goes on: 


Segregating a person from other persons on any of these grounds is treating 
him less favourably than they are treated. 


Under section 2 it has become unlawful for any person concerned with 
“the provision to the public of any goods facilities or services” to discriminate 
against any customer etc.: this covers not only places of public resort as in the 
1965 Act, but all hotels and boardinghouses, facilities by way of banking and 
insurance, facilities for education, and the services of any business, profession, 
trade or public authority. Under section 3 it is now unlawful for an employer 
to discriminate against a potential employee by refusing or deliberately omit- 
ting to employ him on work for which he is qualified, or dismissing him in 
circumstances in which other persons would not be dismissed. Under section 
4 similar prohibitions attach to trade unions and employers’ organizations. 
Section 5 makes much more extensive provision than the 1965 Act against 
discrimination in the processes of letting or selling housing accommodation, 
business premises and other land. 

The principal mode of giving effect to these laws—to speak of sanctions 
would be to misrepresent the remedy—remains conciliation. The Race Rela- 
tions Board has been reconstructed, with power to constitute area conciliation 
committees (nine of which were in operation in 1970) across the whole 
country. While the normal method of invoking the good offices of the Board 
and its committees remains the individual complaint, the Board itself is now 
empowered to take the initiative and investigate suspected discriminations, 
"328 Matthew, V, v. 22. Cf. version in the New English Bible; vv. 21-22. “You have learnt 
that our forefathers were told, ‘Do not commit murder; anyone who commits murder must be 
brought to judgment. But what I tell you is this: Anyone who nurses anger against his 


brother must be brought to judgment. If he abuses his brother he must answer for it to the 
court. . 
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when the victims are disinclined to or fearful of complaining. An ultimate 
sanction is provided for if conciliation fails. The Board can now itself, without 
the intervention of the Attorney-General, institute civil proceedings before 
specially constituted County Courts, before a Judge and two specially qual- 
ified Assessors. The Court may eventually issue an injunction or award 
damages against an offender or both, or simply make a declaration that the 
conduct complained of is unlawful, or a novel power, order the revision of 
an offending contract.129 

In its latest report!30 for the year 1969/70, the Board was commenting on 
the first sixteen months of operation under the 1968 Act. In the sphere of 
employment, covered by sections 3-4 of the Act, it recorded 550 complaints; 
of these it concluded that 482 did not in fact disclose unlawful discrimina- 
tion, but that in 68 this did occur; all were settled without recourse to the 
Courts. As for complaints involving the provisions of goods, facilities and 
services, and housing, out of 432 complaints recorded, they found unlawful 
discrimination had in fact occurred in 180 cases. Again most of the latter were 
settled by the conciliatory process, and only 2 references to the County Courts 
were necessary. In one of these, involving a Wolverhampton Working Man’s 
Club, the Court granted a declaration that the Club had acted unlawfully, 
when after hiring out its hall to a section of the public for a party, it excluded 
a Jamaican-born girl from the affair, and further awarded nominal damages 
to the complainant.131 The question whether the Club was acting unlawfully, 
in excluding as it did in its rules colored working men from membership, did 
not come to be decided in that case, 

On the effect of the Act as a whole on the race-relations problem in the 
U.K. the Board expressed the opinion “that things would have been worse but 
for the Act; some situations have improved; the Act has increased the area 
in which equal opportunities obtain.” But it concluded, ominously, “that we 
believe that unlawful discrimination remains substantial.’”’132 

On the practical lawyers’ questions, whether the particular provisions of 
these Acts are the best means of implementing the policy, and the interpreta- 
tion of their exact scope, Christian doctrine is of course silent. This doctrine 
provides the basic value, which this race relations legislation is endeavoring 
to implement. In the old terminology of the Scholastics, as used in England 


129 Section 19(1). 

180 House of Commons Paper No. 309, May 28, 1970. 

131 Ibid., Appendix 6, case 4. 

182 Tf the writer may venture a personal opinion, it is that so far we in the United King- 
dom have but scotch'd the snake of racism, not killed it. A very recent survey of race-relations 
in the U.K., summarized in a series of articles by Peter Evans in The Times in the week 
February 22-26, 1971, confirms that seeds of potentially dangerous situations remain in vari- 
ous localities. 
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by St. Germain in his Dialogues, the Christian doctrine provides the primary 
precepts; lawyers’ arguments are mostly directed to the technicalities of the 
secondary precepts, alias the rules of law, which implement the constant yet 
dynamic value. 


IV. CONCLUSIONS 


This paper has only aimed to demonstrate that Christian values still con- 
stitute a force to be reckoned with in the formulation of laws in modern 
Britain. But it would be misleading to stop at this point and leave the Amer- 
ican reader with the impression that Christian doctrine was the dominant or 
even one of the most prominent forces in the legislative process in this country 
in this decade. It must be stressed that Britain is not a predominantly Christian 
community in this second half of the 20th century but a pluralistic society, in 
which besides the millions who adhere to the various Christian Churches there 
are several million devotees of other religions, and possibly a majority of 
citizens who formally adhere to none. Besides, most of those who argue for 
Christian solutions to social problems, being also democrats, do not claim to be 
entitled to impose such solutions against majority opinion.1#8 

More prominent in the public debate are several doctrines not avoweäly 
derived from any religion. Dicey!3* discerned two major themes running 
through legislative opinion in England in the 19th century and well into the 
20th century, operating antithetically: Individualism and Collectivism, each 
calling for aid on Utilitarianism: with Collectivism gaining the ascendancy 
in the late 19th century. Both these broad themes are still recognizable in the 
debates in Britain preceding parliamentary legislation,135 and in the English 
case law embodying judicial legislation,136 in the second half of the 20th 
century with the difference that they have developed into a variety of policies 
more often invoked under other rubrics. Individualist doctrine’is more often 
advanced in terms of Human Rights (as noticed earlier with reference to the 
Race Relations Acts) and in terms of Humanism (as noticed earlier with 
reference to divorce, abortion and race relations). Collectivism is not referred 


133 E.g, N. St. John-Stevas in Hansard, Commons, Vol. 758 (Feb. 9, 1968), col. 888: “I 
take a religious view of marriage. I regard it as a life-long sacramental union. Still in a 
pluralistic, secular society one cannot impose this view . . . we must base divorce law on the 
moral consensus in society.” Cf. Basil Mitchell in Law, Morality &® Religion in a Secular 
Society (1967), ch. 8. 

184 The Relation between Law & Public Opinion in England during the 19th- Century 
(1905) ; 2nd ed. (1914). 

135 See M. Ginsberg, ed., Law and Opinion in England in the 20th Century (1959); and 
articles “Lawyers? Values for Law Reform,” 79 L.Q.R. (1963), 555-586, and “Laymen’s 
Values for Law Reform,” 82 L.Q.R. (1966), 497-514, by the present writer. 

188 See F. E., Dowrick, Justice According to the English ‘Common Lawyer (1961). - 
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to as such these days: but Socialism as a political and social creed is of course 
to the forefront, and Social Justice, both in the versions which call upon the 
legislator to ascertain and balance the relevant social interestst3? and in the 
version which irisists on special treatment for the underprivileged!®® is promi- 
nent. Perennial elements in legislative opinion are the Aristotelian axiom of 
equal treatment for equals, which underlies most of the above; current moral- 
ity which is fed from fragments of the above; and the lawyers’ especial concern 
for certainty. Where it does not coincide with such rationally conceived values 
(as it does with reference-to race relations) Christian doctrine must nowadays 
compete with them in the legislative process and may be partially eclipsed by 
them (as demonstrated above with reference to the Divorce Reform Act and 
the Abortion Act). 

Speaking out from the heart of war-torn Europe in the late 1940’s Karl 
Barth139 urged members of the Christian community, even if they constituted 
a minority in a state, to swim if need be against the tide of public opinion, to 
enter the public debate at all levels, to constitute “a wholesomely disturbing 
presence” by reasoned argument and example. In Britain in the 1960’s, in 
the formulation of legislative opinion on the several matters of fundamental 
social significance examined in this article, their presence has manifestly made 
itself felt, more so than most juristic observers have hitherto acknowledged. 


137 Cf. Roscoe Pound, Jurisprudence (1959); Julius Stone, Social Dimensions of Law & 
Justice (1966). 

138 E.g., A. M. Honoré, “Social Justice,” Essays in Legal Philosophy, Robert S. Summers, 
ed. (1968). 

189 In the series of postwar addresses delivered 1946-52, published in English under the 
title, Against the Stream, R. Gregor Smith, ed (1954). 


PAUL RAMSEY ON EXCEPTIONLESS 
MORAL RULES! 


Donald Evans 








SOME MORAL PHILOSOPHERS AND THEOLOGIANS, including this writer,? have 
claimed that there cannot be an exceptionless moral rule. In a recent article,? 
Paul Ramsey insists that there can be. He supports his position by a series of 
complex arguments. His lengthy discussion deserves very careful study, for he 
probes with great clarity many of the most fundamental issues in ethics, both 
secular and Christian. I shall try to show that some of his arguments are 
dubious, whereas others, though not conclusive, are powerful and illuminating. 
(Indeed, he forces me to concede that some moral rules are “virtually” ex- 
ceptionless.) Whether readers agree with him or with me, they will find his 
essay interesting and important. I have selected seven of his main arguments 
for consideration. 


His first main argument depends on a distinction between singular excep- 
tions to moral rules and universal exceptions, so our first step is to clarify this 
distinction. Suppose that “Never do X” is a moral rule.* (“X” is a kind of 
action such as lying, adultery, stealing, etc.) A singular or particular exception 
to the rule has the form “. . . except in this situation Sl.” A universal exception 
has the form “, . . except in this kind of situation S.” A singular exception is 
a violation of a moral rule. A universal exception is a revision of a moral rule. 
Hence, if someone talks about an “exceptionless” moral rule, he may mean one 
of two very different things. He may mean a rule which cannot be violated, 
or he may mean a rule which cannot be revised. 

Another distinction which needs to be noted immediately is one between 
two senses of “can”: the logical and the moral (or, more generally, the norma- 
tive). The question, “Can there be an exceptionless moral rule?” may mean 
“Is it logically possible for there to be an exceptionless moral rule?” Or the 


1 I am indebted to Paul Ramsey for extensive comments on an earlier draft of this essay. 
This does not mean that he endorses all the exegesis and criticism in this final draft. 

2 “Love, Situations and Rules,” Norm and Context in Christian Ethics, ed. Gene T. 
Outka and Paul Ramsey (New York: Scribners, 1968). 

3 “The Case of the Curious Exception,” ibid. 

* Following Ramsey, we shall be focussing attention on moral rules which are pro- 
hibitions. 
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question may mean, “Assuming that it is logically possible for there to be an 
exceptionless moral rule, can there ever be an adequate moral justification (or, 
more generally, an adequate normative justification) for holding that any 
moral rule is exceptionless?” 

Ramsey’s first attack is on two forms of singular exceptionism which some 
theologians espouse. These may be called “calculative” exceptionism and 
“creative” exceptionism. The calculative exceptionist holds that a calculation 
of the beneficial consequences of violating a moral rule in situation S] may 
morally justify a violation. What counts as “beneficial” depends directly on an 
ultimate moral norm: happiness, love, self-realization or whatever it may be. 
“Creative” exceptionists, according to Ramsey, “seem to speak in more intuitive 
terms of actions that are ‘unique’ and in their uniqueness ‘creative’ of new 
moral departures. They seem to regard moral action as an unrepeatable 
spiritual venture that alone can be truly sensitive to the demands of the hour 
and fully open to the needs of other persons.”5 Hence a creative exceptionist 
will violate a moral rule in a particular situation Sl on the ground that Sl is 
unique and unrepeatable and that his own moral insight into SI leads him to 
do something which happens to violate the rule. 

Ramsey’s attack on calculative and creative exceptionists involves two 
steps. The first step, which I go along with, is to show that any moral excep- 
tion to a moral rule must be, in principle, universal rather than merely singular. 
This step depends on a definition of the word “moral” such that any moral 
judgment must, as a logically necessary condition, be universalizable. That is, 
if a man judges that he ought to do X in situation SI, he implies that anyone 
(that is, anyone similar in the morally relevant respects)® ought to do X in 
situations which are similar to Sl in the morally relevant respects—that is, in 
situations of kind S. Thus no judgment can be a moral judgment unless it 
implies a moral rule. And no judgment concerning an exception to a moral 
rule can be moral unless it implies that the exception applies in all similar 
cases. Any singular exception to a moral rule, if moral, must imply a universal 
exception. Thus if moral judgments are by definition universalizable, singular 
exceptionism involves a logical contradiction: a moral exception which is 
merely singular and hence not moral. 

If a calculative or creative exceptionist is committed to singular exception- 
ism, he is involved in logical contradiction unless he rejects the universaliz- 
ability requirement for moral judgments—a requirement which seems to me 
to be part of morality as conceived in Judaeo-Christian and Western secular 


5 Op. cit., p. 68. 
6 Į shall not go on repeating this qualification. Henceforth we shall assume that what is 
called a “similar situation” involves morally relevant similarity of agents as well. 
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moral traditions. But a calculative or creative exceptionist can retain the 
substance of his position without being committed to singular exceptionism. 
He can concede that any moral exception to a moral rule has to be universal, 
and hold his ground against the second step in Ramsey’s attack, which we shall 
now consider. 

According to Ramsey, “A principle or moral rule cannot be challenged 
without confirming its validity—‘except . . ..—then must follow good moral 
reasons for the exception. Without these, no exception; with these, a class of 
right actions will have been defined within or beside the rule.”? That is, an 
exception to a moral rule is not morally justified unless the agent is able to 
“characterize”® the action, stating what features of situation SI constitute the 
reason for the exception. The calculative and creative exceptionists thus fail 
to justify their exceptions. The calculative exceptionist merely states that a 
quantity of benefits will result from violation of the rule; he does not refer to 
special qualitative features of situation and of consequences. The creative ex- 
ceptionist merely claims that situation Sl is unique, and refuses to state a list 
of features which, if repeated, would justify an exception again; perhaps God 
or an Ideal Observer could state the list, but it would be a useless labor, for 
the situation is repeatable only in theory, not in reality. 

According to Ramsey, neither form of exceptionism can morally justify 
its exceptions. Let us consider calculative exceptionism first. Ramsey draws a 
legitimate distinction between two broad kinds of universal exception: (a) 
where we give a description of the exception-making features of the situation 
and of the consequences of the exceptional action; (b) where we give a 
quantitative estimate of the beneficial consequences of the exceptional action. 
Consider these two examples: 


(a) Never lie except to save life, as is the case in situation SI. 


(b) Never lie except when lying, as compared with not lying, will promote 
at least quantity Q of benefit, as it does in this situation Sl. (If the 
comparative benefit of lying is less than Q, don’t lie.) 


Note that the exception in (b) is not singular but universal. The calculative 

exceptionist need not deny that if any agent were in a situation similar in 

morally relevant respects, the exception would apply.? Where he differs from 

Ramsey is in his designation of morally relevant respects. The universal reason 

which he gives for making an exception is not expressed as a description of 
7 Op. cit., p. 72. 


8 Op. cit., p. 68. 
9 Ramsey concedes this at one point (of. cit., p. 85). 
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qualitative features of the action in the situation as it is in (a): “to save life”; 
rather, it is expressed in a quantitative estimate of comparative benefits. The 
term “benefits” is used to refer to a balance of non-moral good over evil. In 
some cases the main good consists in the prevention of an evil or harm. In 
such cases (b) could be revised so as to read, “Never lie except when lying, as 
compared with not lying, will prevent as much harm as lying does in this 
situation SI.” 

Example (b), then, involves a universal exception. It designates a class 
of situations in which an exception is morally justified. In showing that 
singular exceptionism is self-contradictory if any moral judgment is by defini- 
tion universalizable, Ramsey has not shown that a universal exception must be 
stated in terms of qualitative features rather than quantitative benefits. As we 
shall see, there are serious problems raised by quantitative-benefit (QB) ex- 
ception clauses: whether the benefits are always morally relevant, how we 
weigh quantity in relation to qualitative features, etc. But QB clauses cannot 
be prohibited merely by an appeal to the universalizability requirement. 

What about creative exceptionism? As Ramsey presents it for considera- 
tion, it is not an “exceptionism” at all, for there are no explicit moral rules, and 
thus no exceptions are logically possible. But in order to have a creative ex- 
ceptionism to consider, let us consider the following position: there are some 
moral rules, for example, rules concerning lying. Any particular moral judg- 
ment, qua moral—including a judgment concerning an exception to a moral 
rule—implies a universal judgment. But this universal judgment need not be 
formulated, for the universalizability requirement is purely formal.t° The 
creative exceptionist concedes that if any agent and situation were to be similar 
in all the morally relevant respects, then the same kind of action ought to be 
done; but these respects are too complex or too elusive to be stated in a 
formulated rule; and even if they could be formulated, the rule would in fact 
apply only to this one case. Though repeatable in theory, the case is un- 
repeatable in practice. Hence an exception to a moral rule, though formally 
or theoretically universal, is morally justifiable even though the universal 
exception is not stated (and cannot be stated, except by an Ideal Observer). 
Hence our creative exceptionist might hold the following, for example: 


(c) Never tell a lie except when in a situation Sl or in any situation S 
which resembles this situation SI in all the morally relevant respects. 
And don’t ask me to state specifically what these respects are, or 
expect that any such situation will ever occur again! 


10 Cf., “Love, Situations and Rules,” ed. Gene T. Outka and Paul Ramsey, pp. 405-8. 
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The universalizability requirement for moral judgments does not commit us to 
stating in each case a universal rule or universal exception to a rule. Perhaps 
we should do this sometimes, but on other occasions we would surely be wiser to 
follow the advice of a creative exceptionist and refuse to do so. On the one 
hand, there is the problem of sheer complexity, What I have in mind here is 
not merely the number and variety of the moral considerations which are 

- weighed, but also the fact that their relative weight cannot be schematized so 
as to have a rule which would apply with precision to any situation other than 
SI. On the other hand, there is the elusiveness of many of the elements in some 
situations of moral choice, especially those which involve intimate human re- 
lations and personal life style. Especially here there are elements which elude 
definite conceptualization: feelings and attitudes and influences and idiosyn- 
cratic ways of viewing oneself and others. Even a very articulate and sensitive 
novelist or poet can only sketch and suggest some of these, and they are often 
unrepeatable in practice; yet they rightly enter into the heart of some moral 
decision-making. Along these lines Iris Murdoch in her novel, The Bell,14 
vividly (and, I think, deliberately) illustrates the sheer irrelevance of a for- 
mulated-rule morality in much of our moral life. 

To sum up. Ramsey has shown that there can be no singular exceptions 
to moral rules. But he has failed to show that there can be no universal 
quantity-of-benefit exceptions or that there can be no universal unformulated 
unrepeatable-in-practice exceptions. Now let us consider a new point. If such 
exceptions are made, they weaken or undermine the moral rules. Ramsey 
rightly holds that universal exceptions do not weaken or undermine moral rules, 
but he has in mind cases where the rule-revision is formulated in qualitative- 
feature descriptions, for example, “Never lie except to save life.” But if a moral 
rule is open to exception whenever a similar quantity of benefit would result, 
or whenever a creative moral agent judges in favor of an exception, the rule 
is less firm and strong. 


u 


Indeed, Ramsey’s next claim is that a calculative exceptionism destroys any 
moral rule to which it is applied by turning the moral rule into a mere maxim 
or summary concerning past cases. Each case is then to be decided as it arises 
by direct appeal to an ultimate norm, such as utility. For example, Ramsey 


11 Penguin paperback, 1962. Her novel illustrates some of the ideas in “Vision and Choice 
in Morality,” Christian Ethics and Contemporary Philosophy, ed. Ian Ramsey (London: 
S.C.M. Press, 1966) which is a reply to Ronald Hepburn — whom Ramsey quotes to support 
his case. I: 
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claims!? that if a moral rule is modified in the following way, it is destroyed: 


(d) We should not commit adultery except when it would do more good 
on the whole to do so. 


I agree with Ramsey that the most plausible way to interpret this is as the 
replacement of a moral rule (“We should not commit adultery”) by a maxim. 
The maxim would be elaborated as follows: 


(d)A Usually adultery results in less good than non-adultery (since it 
usually causes considerable evil), so usually it is wrong to commit 
adultery; but in each and every case we have to decide solely on the 
basis of which alternative will, in the particular case, produce more 
overall good. 


I have called the example “(d)A” because it interprets (d) in an Act- 
Utilitarian way. An Act-Utilitarian appeals only to his ultimate norm in each 
particular case. His maxim is merely a guide, based on a summary of judg- 
ments concerning previous cases. The maxim does not provide a distinct and 
independent consideration alongside the application of the ultimate norm. 

But we have seen that a calculative exceptionist could say something very 
different: 


(e) We should not commit adultery except when adultery, as compared 
with non-adultery, will promote at least quantity Q of benefit, as it 
does in this situation SI. 


This is best elaborated in a Rule-Utilitarian way: 


(e)R The rule “We ought not to commit adultery” is a good moral rule, 
whose general observance produces great overall good in society. 
Therefore the rule should be followed except when breaking it will 
promote at least quantity Q of benefit, when compared with the 
benefit of not breaking it. Anything less than quantity Q is in- 
sufficient to outweigh the fact that one is breaking this good rule. 


Here the rule provides a moral consideration which is distinct from, and 
independent of, any calculation of the good and evil consequences of following 
or breaking the rule in a particular case. The rule is weakened, of course; but 
it is not destroyed. In (d)A, as Ramsey rightly claims, a quantitative-benefit 
(QB) exception-clause destroys a moral rule, turning it into an Act-Utilitarian 


12 Op. cit., pp. 84-5. 
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maxim. But if a moral rule is understood in a Rule-Utilitarian way as in 
(e)R (or, indeed, in a deontological way), it is not turned into an Act- 
Utilitarian maxim. It still has an independent weight, so that an agent follows 
it in some cases where breaking it would produce more benefit than following 
it—that is, in cases where the comparative benefit of breaking the rule is less 
than Quantity Q. 

The position set forth in (e)R involves various difficulties, some of which 
I shall soon note. Here I want merely to refute Ramsey’s objection. If Ramsey 
were correct, a Rule-Utilitarian could never appeal directly to his ultimate 
norm to justify a universal exception to a moral rule, for he would thereby 
have changed the moral rule into an Act-Utilitarian maxim. If Ramsey were 
correct, any such direct appeal to an ultimate norm would destroy the moral 
rule; that is, it would be logically impossible for a moral rule to have a QB 
exception-clause. Thus, if Ramsey were correct, one of the main arguments 
against exceptionless moral rules would have been disqualified before it could 
enter the fray, namely the argument that we should add a QB exception- 
clause to many moral rules: “ 
great harm to others.” But Ramsey is not correct. His argument only holds 
if any QB exception has to be like (d)A rather than (e)R. When we con- 
sider (e)R we see that it is logically possible for a moral rule to have a QB 
exception-clause. Of course, we still have to ask, “Should all moral rules have a 
QB exception-clause?” for perhaps some moral rules should not. This is a 
normative issue, which we shall consider later in relation to some of Ramsey’s 
later normative arguments. 

An exception-clause to a Rule-Utilitarian rule or to a deontological rule 
often refers not to quantitative benefits but to definite qualitative features, for 
example, “. . . except to save life.” Such a qualitative exemption-condition 
is sometimes preferred because of the notorious difficulties involved in trying to 
calculate quantitative benefits. I merely note these difficulties here, without 
pursuing them. Instead, I want to draw attention to a further difficulty which 
arises for (e)R, even if quantitative benefits can be calculated satisfactorily. 
According to (e)R, we judge that the rule can outweigh a quantity of benefit 
(namely, any less than Q) which might be produced’ by breaking it. On what 
basis do we decide that the rule has this weight, no more, no less? One way of 
deciding avoids the problem of weighing incommensurables, though the pro- 
cedure suggested is sometimes difficult to use. On this procedure, a OB ex- 
ception-clause is itself appraised in a Rule-Utilitarian way. That is, we esti- 
mate that the general observance of the modified rule (with its specific OB 
exception-clause) will produce more overall good in society than the general 
observance of the unmodified rule, or of a modified rule in which the quantity 


... except when following the rule would cause 


[13 


DONALD EVANS 191 


is greater or less than Q. An alternative way of deciding involves a weighing 
of incommensurables, yet the procedure is somehow frequently used in practice. 
On this procedure, the QB exception-clause is appraised in an Act-Utilitarian 
way (without asking “What if most people observed the modified rule?”), 
while the unmodified rule is appraised in a Rule-Utilitarian way. Somehow, 
due weight is given to both approaches and a compromise decision is made. 
Similarly, there is sometimes a compromise worked out between the moral 
weight of a deontological rule and the moral weight of an Act-Utilitarian 
concern to avoid serious harm where this would be caused by following the 
rule in some situations. Such compromises are part of everyday morality, but 
they raise serious problems for ethical theory, for their logic or rationale is 
obscure. I should note that these problems exist, without trying to solve them 
here. 

Perhaps I should also draw attention to an assumption which is crucial 
in my distinction between (d)A and (e)R, the assumption that Rule-Utili- 
tarianism is not reduceable to Act-Utilitarianism, the assumption that moral 
rules can have independent weight for a utilitarian. It has been challenged by 
some able philosophers,13 but I am not convinced by their arguments and 
hope to show why in another article. 

In this section I have attacked Ramsey’s claim that a calculative excep- 
tionist’s QB exception-clause destroys any moral rule to which it is attached. 
In the next section I shall support his attack on one position which, if tenable, 
would exclude the possibility of any exceptionless moral rules. 


HI 
Ramsey’s argument is directed against the following position: 


There cannot be any exceptionless moral rules because, so far as!* 
human moral judgment alone is concerned, we cannot know and we 
cannot formulate rules of conduct that are both certain in their determina- 
tion of wrongfulness or praiseworthiness and certain as to the description 
of the actions to which these verdicts apply. This point of view holds that 
if we are certain that a sort of action is wrong we are uncertain about 
the actions to which to apply this judgment, and if we are certain about 
the action we are talking about we remain uncertain whether it should be 
judged to be wrong or praiseworthy. 


18 David Lyons, Forms and Limits of Utilitarianism (Oxford: Clarendon Press, 1965) 
passim; Jan Narveson, Morality and Utility (Baltimore: Johns Hopkins Press, 1967), 
chapter 5. 5 

14 Op. cit., pp. 93-4, my italics; Ramsey’s italics omitted. 
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A philosopher or theologian who supports such a position may point to the 
fact that, for many moral agents, the only exceptionless moral rules are those 
which are “elastic” in the meaning of their descriptive terms, so that the agent 
is free to make a moral judgment as to whether or not the description applies. 
Thus a moral agent may agree that cruelty or murder is always wrong, but he 
has to judge what is to count as cruelty or murder. Not all infliction of pain 
is cruelty, and not all killing is murder. For such a moral agent, there might 
be a moral rule which describes a prohibited kind of action in a neutral and 
definite way so that there is no doubt as to what the rule applies to; but such 
a rule would probably have some exceptions built into it and, more important, 
it should be held open to further exceptions. Such a moral agent might agree 
that it is wrong to tell someone something which one believes to be false, in- 
tending to get him to believe this, except in such-and-such kinds of situation; 
but the rule would have to be revisable in relation to new or unmentioned 
kinds of situations. 

It is a fact, then, that for some moral agents, moral rules must be either 
elastic in meaning or open to further exceptions, But this fact does not prove 
that there cannot be an exceptionless definite-action moral rule. As Ramsey 
points out, the description of a prohibited kind of action can be as definite as 
any other descriptions which we give of things or events; the only element of 
judgment which is necessary is one which is involved in any application of 
universals to particulars. And the description can be expressed in morally 
neutral terms so that the identification of an action as one which falls under 
the description does not depend on one’s moral stance at all. What counts as 
“cruelty” depends on one’s moral stance, but what counts as “telling someone 
something which one believes to be false, intending to get him to believe this” 
does not depend on one’s moral stance. 

There can be an exceptionless definite-action moral rule. ‘Indeed, the posi- 
tion which Ramsey attacks, though it sometimes seems to imply that such a 
rule is logically impossible, is mainly concerned with denying that such a rule 
would be prudent or moral in view of the limitations of our human wisdom. 
So the real question is, “Should anyone accept such a rule?” We shall consider 
this question later. We will be in a better position to do so when we have con- 
sidered a fourth argument in Ramsey. 


IV 


. This argument is best understood in terms of the distinction, which we have 
just been considering, between two kinds of moral rule. The rules differ in 
the type of description given of the kind of action which is prohibited. One 
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rule has a neutral and relatively definite description, the other a non-neutral 
and relatively indefinite description. A traditional moral rule, such as the 
prohibition of adultery, can be interpreted in either of these two ways. On the 
one hand, “adultery” may be defined as “sexual intercourse between two 
people, one or both of whom is married to someone else.” ‘The expression 
“sexual intercourse” can be more precisely defined in bodily and physiological 
terms, and a more precise definition can also be given to the expression “mar- 
ried.” Then whether or not anyone approves or disapproves of an action to 
which the definite description applies, he has no room for doubt as to whether 
or not it does apply. On the other hand, “adultery” may be understood as 
“unfaithfulness to the marriage bond” or “marital infidelity.” This is a far 
less definite description of a species of action, and it is non-neutral. It does 
not necessarily exclude every case of “adultery” in the neutral, precise sense 
of the word. Rather, it excludes whatever violates the mutual fidelity which 
is intrinsic to marriage. In order to understand what adultery is, one has to 
understand what marriage is. The meaning of “adultery,” though not com- 
pletely vague, is elastic, open to interpretation on the basis of insight. Though 
marital infidelity is not the same as infidelity in general, what counts as marital 
infidelity cannot always be determined in advance. 

Similarly, “lying” may be defined as “telling someone something which 
one believes to be false, intending to get him to believe it” or, in an elastic way, 
as “withholding the truth from someone to whom truth is due.” And “steal- 
ing” may be defined as “taking something which by positive law belongs to 
someone else, without his permission,” or, in an elastic way, as “taking, without 
permission, something which by positive law belongs to someone else, and to 
which one has no moral right in relation to the purposes of the institution of 
private property.” 

Ramsey notes that the way in which putative exceptions are considered 
varies in accordance with whether the key descriptive term—“adultery,” 
“lying,” “stealing’—is understood in a precise or in an elastic way. On the 
one hand, there may be a universal exemption because of exempting-conditions 
(which I shall call an “E-approach”). On the other hand, there may be no ex- 
ception at all but, instead, a qualification or explication or extension of the 
meaning of the rule in relation to a new or unmentioned kind of situation (I 
shall call this an “M-approach”). With reference to the rule against adultery, 
Ramsey asks us to consider roughly the following alternatives as possible 
justifications of the action of a Mrs. Bergmeier (in a case made famous by 
Joseph Fletcher) : 15 


15 Situation Ethics (Philadelphia: Westminster Press, 1966), pp. 164-5. 
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(f) E.We should not commit adultery (i.e., sexual intercourse where one or 
both parties are married to another) unless a married woman is in a con- 
centration camp whose regulations are that only pregnant women are let 
go, where her husband and family imperatively need her, and where there is 
no other recourse. (exempting-condition exception) 


(f)M We should not commit adultery (i.e., marital infidelity). The 
implicit meaning of marital “fidelity” and “infidelity, understood more ex- 
plicitly, and qualified in relation to the woman in the concentration camp, 
shows us that her action was not adulterous, for it expressed and reinforced 
her fidelity to her husband and family. (qualified-meaning) 


Ramsey prefers (f)M to (f)E as a justification. Similarly he prefers an M- 
version to an E-version in the following examples: 


(g)E Lying is telling someone something one believes to be false, intend- 
ing to get him to believe it. We should not lie, except when this would 
gravely endanger life, for example, revealing the whereabouts of a Jew to 
the Gestapo. 


(g)M Lying is withholding the truth from someone to whom the truth 
is due. We should not lie. The meaning of “lying” does not, on reflection, 
exclude saying something false so as not to endanger life, for example, 
saying something false to the Gestapo who ask the whereabouts of a Jew. 


(kh)E Stealing is taking, without permission, something belonging by 
positive law to someone else. We ought not to steal, except when our family 
is starving and we have no other recourse but to steal some food from 
someone who has plenty. 


(h)M_ Stealing is taking, without permission, something belonging by 
positive law to someone else, to which we have no moral right in relation 
to the purposes of the institution of private property. We ought not to 
steal. The meaning of “stealing” does not, on reflection, exclude taking food 
from someone who has plenty, if one’s family is starving and one has no 
-other recourse. 


Are the E-versions and the M-versions of (f), (g) and (h) exceptionless? 
Let us consider the E-versions first. The fact that an E-version moral rule 
already has universal exceptions built into it does not show that it is, or that it 
is not, “exceptionless” in the sense of “closed to any further universal excep- 
tions.” An E-approach, by itself, does not settle the matter; additional reasons 
would have to be given if someone holds that an E-version moral rule is “ex- 
ceptionless.” At first sight, however, it seems that an M-approach, by itself, 
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closes a rule to any genuine revision. No universal exception-clauses are 
allowed. All that is permitted is a deeper understanding of the implicit mean- 
ing of “adultery,” “lying,” or “stealing” in relation to new experience, Thus 
when Ramsey gives reasons for holding that an M-version of some moral rules 
is superior to an E-version, he might be interpreted as if he were thereby giving 
reasons for holding that these rules are exceptionless. We shall see later, how- 
ever, that whether or not M-approach rules are genuinely exceptionless depends 
on whether or not they are interpreted narrowly or liberally; and Ramsey’s 
interpretation tends to be liberal. Meanwhile it is important to consider the 
three reasons which Ramsey gives for the superiority of an M-approach over an 
E-approach. 

First, an M-approach is superior in some cases because this approach has 
been a necessary part of civilized life as such: 


Judgments within the ethico-legal system and within the ethico-political!® 
system and within the moral constitution are always of this order. For 
example, the whole history of Anglo-American liberties can be written as 
a history of the meaning of one verdict contained in Magna Carta: “No 
freeman shall... .” That is, the history of our liberties can be written as the 
history of the deepening and broadening of the meaning of being a 
“freeman,” its qualification, extension, application, the defined-features 
relevant to a judgment falling under it, etc. 


Similarly there has been agreement that murder is always wrong, and the 
meaning of the offense-term “murder” has been gradually clarified and refined 
in our legal tradition. “The wrongfulness of it does not infect or inhibit its 
being of a fairly definite sort. There is no circularity here, and certainly not 
emptiness. One is simply accumulating the feature-relevant meaning of the 
offense-term and out of the relevant and ruling moral principles themselves 
elaborating more narrowly defined discriminations of right from wrong 
killings.”17 If we had merely a neutral description of prohibited kinds of 
killing, this would not, Ramsey implies, have allowed for such a developing 
legal and moral code. Thus Ramsey’s first reason for supporting an M-ap- 
proach to some moral rules is an appeal to an allegedly necessary constituent 
in moral tradition. 

His second reason is an appeal to what I shall call a “moral a priori.”18 He 


16 Ramsey, op. cit., p. 97. 

17 Ibid., p. 97. 

18 Ramsey does not use the term a priori, but he refers explicitly to Kant. Although he is 
not endorsing Kant’s own moral a priori (for Ramsey’s a priori is part of a developing 
tradition), his main point is broadly Kantian: that we can bring moral concepts to experi- 
ence, and not merely derive them from experience. 
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says that we can and should bring to situations a moral framework rather than 
being totally dependent on situations in making moral judgments. He insists 
on the “power of morality itself to make an imprint upon human life, the 
capacity of moral principle to mold and shape our lives and to specify out of 
its own nature the moral terrain.”1® He says that if the substantive moral 
relations of a covenantal morality are to survive, they “must shape the future 
and not be shaped indefinitely by an expectation of future morally significant 
revision of our fidelities by consequences to come.”20 A further meaning of a 
moral principle “may be brought to light by experience; it certainly ‘arises 
with’ experience. But it does not ‘arise from’ conditioning experiences. It 
‘arises from’ the implied meaning of principles as stipulations within these 
principles or terms.”?1 Thus a new situation is an occasion for reflection con- 
cerning a moral principle, but it is viewed through the conceptual framework 
provided by that principle. For example, Mrs. Bergmeier’s problem is seen in 
terms of marital fidelity as a loyalty to her husband and family, and not merely 
in terms of an exempting-condition or of a QB calculation. 

Ramsey’s third reason for supporting an M-approach to some moral rules 
is one which gives a specifically Christian backing and interpretation to his 
stress on moral tradition and moral a priorism. I shall consider this separately, 
later on. At the moment, I should make some comments on his first two 
reasons. 

My first comment is that if the M-version is liberal, if it involves a very 
“elastic? meaning for the key moral terms—as it does in (f)M, (g)M and 
(h) M—it generally leads to exactly the same moral decisions as an E-version, 
and it is in practice also as open to revision as an E-version. The possible 
further revision is called a “deeper understanding of the meaning” rather than 
an “exception,” but if in practice the two approaches have the same openness 
towards revision, they equally deny that the rule is genuinely exceptionless. 
If an M-approach is liberal throughout, then none of its rules are genuinely 
exceptionless, even if the wording of the rules cannot be changed. If not only 
the meaning of the word, but the wording itself can be changed, then of course 
the approach is even more liberal. But the main point to an M-approach in 
contrast with an E-approach is that on an M-approach one does not change 
the wording by adding clauses concerning exemptions, restrictions of scope, 
etc.; instead, on a liberal M-approach, one changes (or “interprets”) the 
meaning of the wording. 

My second comment is that although a non-liberal M-approach does pro- 


19 Ibid., p. 90. 
20 Ibid., p. 134. 
21 Ibid., p. 91. 
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pose genuinely exceptionless moral rules, it does so because it is really a dis- 
guised E-approach in its understanding of the rules. For example, if Mrs. 
Bergmeier’s decision is said to be morally wrong, this judgment presupposes 
that “no adultery” is a verbally unrevisable rule and that “adultery” has an 
E-version meaning (“sexual intercourse where one or both are married to 
another”). So we must ask whether there should be an unrevisable E-version 
moral rule? This is still our unresolved question. It remains for us in this 
form because a non-liberal M-approach amounts to an E-approach plus a 
denial of revisability. 

My third comment does not bear so directly on the possibility of un- 
revisable moral rules. Rather, I shall express a reservation concerning the 
alleged superiority of an M-approach to moral rules. Consider, for example, 
Ramsey’s claim that “there could be no good charitable reason for saying that 
picking someone else’s apples to save life belongs among the meanings of ‘theft,’ 
or for saying that mere verbal inaccuracies of speech to save life belongs among 
the meanings of ‘lying.’ These were extensions and explanatory principles 
‘conditioned’ by principle itself.”22 I agree that it would be uncharitable to 
use the words “theft” and “lying” in this way if we think that our moral (legal, 
religious) tradition forces us to hold that theft and lying are exceptionless (un- 
revisable in their wording). But if we do not think this about our tradition, 
or have no such tradition, if we do not hold an exceptionless rule in these 
matters, then charity does not require us to give such an elastic meaning to 
“theft” or “lying.” And the demands of clarity, rather than charity, would be 
operative—in the reverse direction. The clear and straightforward thing to 
say is that theft and lying are prohibited except to save life (E-approach). Nor 
is it plausible to claim that an exception-clause “except to save life” is best 
understood, not as expressing an E-approach exemption-condition, but as an 
alleged extension or explanation of what the rules “No theft” or “No lying” 
mean, The search for alleged implicit meanings in an exceptionless moral rule 
can become a fantastic exercise in ingenuity, excusable only because of its 
charitable motivation. The real reason for the search is that a moral rule con- 
flicts, in some situations, with another moral rule such as “Preserve life” or with 
a QB humanitarian calculation concerning serious harm, Hence the real moral 
reasons are set forth by adding an E-approach exception clause or a OB 
exception-clause. Ramsey’s liberal M-approach to the rules “No theft” and 
“No lying” obscures rather than enlightens, 

Ramsey’s account of theft and lying may be an aberration. Certainly it is 
clear that he does not, in general, exclude the possibility of E-approach verbal 


22 Ibid., pp. 91-92. 
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changes, or of verbal changes which arise partly from reflection on the meaning 
of a rule. But we should note the dangers of a liberal M-approach if verbal 
changes are not allowed. A casuist may then hide the real moral reasoning 
not only from the masses but also from himself. 


Does this force us to reject all moral reflection concerning a possible deeper 
meaning of traditional moral rules? Not at all. The pressure towards fantasy 
and self-deception comes from an initial commitment to verbal unrevisability. 
Once we grant the possibility of a revision of the moral rule, we are free to 
revise it in contexts where an alleged extension of meaning is implausible. But 
in some other contexts we may probe the meaning of the rule, rather than jump 
in with a revision. There can be rational respect for tradition and continuity, 
and a flexible imposition of moral concepts from that tradition, without a com- 
mitment to unrevisable moral rules. It seems to me that a great deal of moral 
reflection rightly starts from: an accepted moral rule and involves an extension 
by analogy from standard cases to more problematic ones. For example, it 
seems to me that the interpretation of the meaning of “No adultery” given 
in (e)M is illuminating, for the very rule that might seem to preclude Mrs. 
Bergmeier’s action is seen to justify it. In her case, an E-approach or a 
quantitative-benefit approach would be less illuminating. But if her problem 
had been whether or not to have sexual intercourse with a guard as the price 
for his not killing another prisoner, it would surely be more illuminating to 
think of it as a problem of marital fidelity versus preservation of life. (Ramsey 
tends to interpret most moral obligations as forms of fidelity, but even if the 
preservation of a person’s life is a form of “fidelity” to him, this fidelity is in 
conflict with the marital form. of fidelity in my hypothetical case.) 


My main point is that it is possible to make considerable use of an M- 
approach, with its stress on traditional and a priori elements in morality, with- 
out being committed to exceptionless moral rules. Ramsey does not explicitly 
deny this possibility, and insofar as his own M-approach is liberal, it allows 
for what amounts to future exceptions to a rule as the meaning is reinterpreted 
in new situations, But his extensive discussion and defense of an M-approach 
seem to be part of his overall argument in favor of holding some moral rules 
to be exceptionless. A reader who rejects this conclusion may mistakenly think 
that he also has to reject all moral casuistry which focuses on the deeper mean- 
ing of traditional moral rules. There is surely a legitimate place for such 
reflection, especially in Christian moral thought. We may differ as to how big 
a place it should have, and as to which elements in a tradition should be 
selected for such reflection. But insofar as Ramsey reminds us that it does have 
a place, he is surely right. 
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vV 


In this section I shall try to clarify our basic question, “Can there be an 
exceptionless moral rule?” The two key words are “can” and “exceptionless.” 
I shall examine “exceptionless” at length, and then consider “can.” 

We have seen that it is logically impossible for there to be a singular 
moral exception to a moral rule, since any moral exception, like any moral 
judgment, must be universalizable. Any moral exception must be universal 
in form, though the exception-clause does not have to be explicitly formulated. 

We have also seen that it is logically impossible for there to be a strictly 
Act-Utilitarian “exception” to a moral rule, since such an “exception” changes 
the moral rule into a maxim. A moral rule provides an independent and 
distinct moral consideration alongside the calculation of benefits in a particular 
case; a maxim does not do this. 

We have seen that an exceptionless moral rule can have some universal 
exceptions built into it, specifying the features of situations which constitute 


cc ” 


exempting-conditions, for example, “. . . except to save life.” Such a moral 
rule is exceptionless if it is not open to any further feature-dependent universal 
exceptions. An exceptionless rule can be defined as an unrevisable rule. This 
definition, however, needs to be interpreted carefully, or it can be misleading. 
There are two kinds of moral rule which are held to be unrevisable in their 
wording, and which are nevertheless not genuinely “exceptionless.” 

One such verbally unrevisable moral rule, as we have seen, is a traditional 
moral rule in a liberal M-approach. The elastic meaning of the rule may allow 
not only for many of the exceptions already built into the rule on an E- 
approach but also for an openness which is in practice the same as that of an 
E-approach, where the E-approach allows that a rule is open to revision by 
future addition of further feature-dependent exception-clauses. What an 
M-approach calls “being open to a deeper understanding of the implicit 
meaning of the rule” can be the same in practice as what an E-approach calls 
“being open to possible revision of the rule in which a new exception-clause 
will be added.” Although the M-approach moral rule is not verbally revisable, 
it is not exceptionless, for it is open in a way which amounts to the same thing 
as a revisable E-approach moral rule. 

Another verbally unrevisable moral rule which is not really exceptionless 
would be a rule with a built-in quantitative-benefit (QB) exception-clause, 
where this rule is held to be closed to any further OB (or E-approach) revision. 
Consider an earlier example (b): “Never lie except when lying, as compared 
with not lying, will promote at least quantity Q of benefit.” What if this rule, 
with its universal QB exception-clause, could not be changed? It would still 
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not be “exceptionless” in the relevant sense of the word. The QB exception- 
clause does not specify the features of Sl which constitute an exemption-con- 
dition, and thus rule (b) provides a qualitatively unspecified class of excep- 
tions. Even if rule (b) is not open to change in its QB exception-clause, this 
clause itself already allows the moral agent to make exceptions to the rule 
“Never lie” in a range of situations which are qualitatively open. Even if it 
were possible to give a list of all the qualitatively specified situations which, to 
one’s knowledge, have fulfilled the QB exception-clause, such a list would be 
open-ended. Thus the moral rule is open in a way which, on a qualitative-ex- 
ception, feature-dependent E-approach, would amount to a limitless revisability. 
Whether or not a QB exception-clause in a moral rule is revisable, such a clause 
renders the moral rule open rather than exceptionless, in the relevant sense of 
“exceptionless.” 

Thus an “exceptionless” moral rule is best understood as an E-approach 
definite-action moral rule which cannot be revised by the addition of further 
feature-dependent universal exceptions. Any rule which, in practice, allows 
what amounts to the same thing as such a further revision is not an exception- 
less moral rule. Neither a liberal M-approach unrevisable moral rule nor a 
moral rule with an unrevisable QB exception-clause is “exceptionless.” If there 
is to be an exceptionless moral rule, it must fulfill three conditions: (x) It must 
be stated or understood without the plastic meaning of an M-approach; (y) 
It must not allow any QB exception-clause; and (z) It must not be open to any 
further feature-dependent exception-clause if it includes any such clause now, 
and it must not be open to any such clause at all if it includes none now. 
Hence, if “No adultery” is an exceptionless moral rule it must fulfill three con- 
ditions: (x) “Adultery” has a definite, non-plastic meaning such that what 
counts as adultery does not depend on one’s moral judgment. (y) “No 
adultery” holds, whatever the QB calculations in particular situations; no QB 
exception-clause is permitted. (z) The rule is not open to any feature- 
dependent exception-clause. 

What about the rule “No adultery except to save human life”? This is 
exceptionless if (x) and (y) are fulfilled and if (z) prohibits any further 
feature-dependent exception-clauses. 

Our question is, “Can there be an exceptionless moral rule?” Having 
clarified the meaning of “exceptionless,” let us look at “can.” At the beginning 
of this essay I noted two senses of “can,” the logical and the moral. When we 
were considering the universalizability of moral judgments, the distinction was 
dissolved, for we saw that there cannot, logically, be a singular moral exception 
to a moral rule because there cannot, morally, in view of the very definition of 
the word “moral.” This claim seemed reasonable, but it is not reasonable to 
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define “moral” so as to make the expression “exceptionless moral rule” a 
contradiction; so the distinction between logical “can” and moral “can” does 
not dissolve here. Clearly it is logically possible for there to be an exceptionless 
moral rule. The question is whether there can ever be an adequate moral justi- 
fication for holding that a moral rule is exceptionless. Ramsey rightly points 
out that the justification need not be moral, though it must be normative. That 
is, the reasons might be prudential or theological or methodological as well as 
moral. I agree, but I shall not try to identify the different kinds of reasons. 
Instead, I shall merely note here that our question is normative rather than 
logical or empirical.23 

Ramsey rightly insists that the question is one of normative metaethics. 
His opponent lays down a meta-rule concerning moral rules: “No exceptionless 
moral rules.” For the opponent, this is an exceptionless meta-rule which 
prohibits exceptionless moral rules! Ramsey presents arguments against this 
meta-rule. His arguments are also arguments in support of some meta-claims 
which have the form, “The moral rule ‘Never do X? is exceptionless.” To these 
arguments we now turn. 


VI 


Ramsey presents a variety of subtle and interrelated arguments, but I think 
it is possible to single out three main lines of argument without misrepresenting 
him. (In addition to these three, there are also some distinctively Christian 
considerations; but we will consider these separately in section 7.) All three 
lines of argument converge on some rules, but we shall consider the three 
separately. I shall label them the “Utilitarian,” “Deontological” and “Fidelity- 
Obligation” arguments. 

A, The main Utilitarian argument depends on a Rule-Utilitarian approach, 
in which a rule is justified by noting the overall good consequences for society 
if the rule is usually or always observed, as compared with the overall bad 
consequences for society if the rule is usually or always violated. For some 
rules, this is the only justification (e.g., a rule against leaving a cigarette carton 
on a public beach) ; but such rules are not usually called “moral” rules. Most 
moral rules also are justified in an Act-Utilitarian way (usually the prohibited 
kind of action produces bad effects in each particular case), and sometimes in 


23 Ramsey, at one point, seems to forget this (op. cit., 113-4, 118), He insists that it is 
impossible to prove the universal negative proposition that there can be no exceptionless 
moral rules. But this is to confuse the issue with that which arises concerning empirical 
propositions which are universal and negative. The claim that there can be no exceptionless 
moral rules, like the claim that “No adultery” is an exceptionless moral rule, is a universal 
negative normative claim. 
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a Deontological way (the prohibited kind of action by its very nature is usually 
or always wrong). But the Rule-Utilitarian justification is relevant even 
though other justifications are available. And the main justification for some 
rules—which Ramsey calls “rules of practice”—is Rule-Utilitarian. Concern- 
ing some of these rules of practice, there might be a Rule-Utilitarian justifica- 
tion for a meta-rule: “The rule prohibiting X is exceptionless.” The justifica- 
tion would point to the overall social utility of making the rule exceptionless, 
rather than leaving it open to further feature-dependent exception clauses or 
open by virtue of a OB exception-clause. 

Ramsey’s view of this Rule-Utilitarian argument is not entirely clear. At 
one point, he seems to give it great weight: “I conclude, therefore, that there 
is no rational argument that can exclude the possibility that there are ex- 
ceptionless moral rules, in some moral matters. The case for this seems espe- 
cially strong in regard to rules of practice, whether these are warranted by 
agapeic or rule-utilitarian or other normative appeals.”24 Ramsey’s con- 
clusion, however, depends mainly on his discussion of rules of practice which 
are not justified solely in a Rule-Utilitarian way. And later on, discussing the 
possibility of future revision of rules, he says this: 


The case for exceptions in our future is especially strong in all cases where?5 
consequence features are overriding. Perhaps in regard to all purely 
societal rules of practice, or rule-utilitarian rules, these should never be held 
closed against future further morally significant exceptions. This would 
hold open progressive refinements and future admissible alterations in the 
accepted practice, and hold open also the possibility that in certain sorts of 
cases unforeseen consequences of the practice upon individual persons can 
be taken significantly into account as a reason for violating societal rules. 


This is a neat summary of two main reasons against making any Rule-Utili- 
tarian rules exceptionless: the fact that society changes so that rules may need 
to be changed accordingly, and the fact that a rule which promotes an overall 
balance of good over evil in society may produce grave evil to individuals in 
particular, often unforeseeable, cases—unless exceptions can be made, 

On balance, I do not see how ‘a Rule-Utilitarian consideration for an 
exceptionless moral rule can be adequate in the case of a purely Rule- 
Utilitarian rule, nor how these considerations will reinforce other arguments 
in the case of other rules. But note that I am talking about genuinely excep- 
tionless moral rules, which can never be open to revision or subject to a QB 
exception-clause. I am not denying the possibility of strong arguments concern- 


24 Op. cit, p. 112. 
25 Ibid., pp. 118-9. 
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ing some moral rules, similar to arguments concerning most laws, that any new 
exceptions ought not to be decided by interested parties, but rather by an 
authority which represents the interests of society as a whole and of individuals 
who may be harmed by such exceptions. 

Before we leave Utilitarianism, I should briefly note an Act-Utilitarian 
argument which Ramsey also considers:?6 If in this situation Sl, J regard the 
moral rule prohibiting X as a rule open to revision and act accordingly, this 
action will influence others to regard the rule as being open to revision in situ- 
ations different from Sl, where no revision can be justified. My revision of the 
rule (adding a new feature-dependent exception clause, or applying a QB 
exception-clause) may be the thin edge of the wedge; thus even if my revision 
can have a Rule-Utilitarian justification (since the overall consequences would 
be good if everyone or most people were to do strictly likewise), the revision is 
wrong in Act-Utilitarian terms. 

Note that this “wedge argument” does not show that the rule in question 
should be exceptionless. It does not show that the rule should never be revised, 
for presumably there could be circumstances in which the revision would not 
influence anyone else, or would not influence others in a bad way. Nevertheless 
the wedge argument can, in some situations, reinforce other arguments in favor 
of not revising a moral rule. 

B. What I am calling the “Deontological” argument in support of the 
meta-claim “ “Don’t do X? is an exceptionless moral rule” depends on the con- 
viction that “X?” specifies a kind of action which is wrong by its very nature, 
apart from its consequences. On one version of this argument, nothing more 
needs to be said. If doing X is inherently wrong, then it is always wrong, 
regardless of consequences. And it will always be wrong. The moral rule is 
clearly exceptionless. Just as each biological species has its own nature, which 
a biological science discovers, so there are (allegedly) species of human actions 
which moral science discovers. 

This conviction, most evident in traditional Roman Catholic moral the- 
ology,?” requires no additional justification for the meta-rule. “All adultery 
is wrong,” like “All men are rational” or “All swans are white,” is allegedly not 
open to any possible disconfirmation by future experience; and this is not 
because men have decided to define “adultery,” “ 
make the statements analytic rather than empirical. It is because men have 


men” and “swans” so as to 


come to know the nature of adultery, men and swans. 


28 Ibid., p. 108. On page 114, his second exception to the meta-rule against exception- 
less moral rules may also be a form of Act-Utilitarian wedge-argument. See also page 131. 

2? E.g., Charles J. McFadden, Medical Ethics (Philadelphia: F. A. Davis, 6th ed. 1967), 
pp. 73-7. 
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There are some indications that Ramsey is sympathetic to this conviction, 
especially in his zeal for what I have called the M-approach. But insofar as 
his M-approach is liberal, with a plastic meaning for the terms describing pro- 
hibited kinds of acts, Ramsey’s ethic allows in practice for what amounts to a 
revision of the moral rules. And in presenting his main deontological argu- 
ment,28 he assumes or postulates the empirical possibility that, in a particular 
case, the consequence of following a rule might be so bad as to warrant break- 
ing (or revising) the rule. He then argues that this possibility is less likely 
than the possibility of making a moral mistake if one regards the rule as 
revisable. The possibility of error is considerable, both because of one’s pos- 
sible ignorance of relevant facts and, more important, because one’s own self- 
interest or passions may lead to self-deception. Such an argument would be 
irrelevant if the prohibited kind of action were inherently wrong, wrong what- 
ever the consequences. The argument depends on a conviction,?9 which seems 
to me very reasonable, that certain species of action have an inherent moral 
relevance, weight or significance, quite apart from their consequences. (This 
conviction has affinities with the claim that we have prima facie obligations, 
where this claim does not depend solely on Rule-Utilitarian considerations.) 
The greater the importance of the fact that what one is doing is adultery or 
lying or stealing, the less the weight given to beneficial consequences of the 
action. And perhaps, in the case of some moral rules, the weight which should 
be given to consequences is so relatively minimal that it does not merely verge 
on zero but disappears. Such, at any rate, is the general line of Ramsey’s 
argument insofar as I understand it. He asks us to consider some very 
challenging examples: 


(i) Never experiment medically on a human being without his informed 
consent. 

(j) Never punish a man whom one knows to be innocent of that for which 
he would be punished. 

(k) Never rape (i.e., force sexual intercourse on someone who is totally 
unwilling). 


With regard to (i) and (j) it is clear that we do in fact try to devise a law 
which has as few loopholes as possible, and we require that any new interpre- 
tation of the law will fulfill two conditions: (1) it will be made by some 
socially authorized group or individual, not an interested party, and (2) it will 


28 Op. cit., pp. 108-9, 114-18. See also p. 126, where he grants that bad consequences 
can sometimes override a fidelity-obligation; but he insists that we look first to the fidelity- 
obligation, which is morally revelant in itself, apart from consequences. 

29 Cf., also Eric D'Arcy, Human Acts (Oxford: Clarendon Press, 1963), pp. 1-39. 
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not involve any rejection of the fundamental moral significance of the pro- 
hibited species of action. Similarly, insofar as a moral rule as well as a law is 
involved, the same restraints on individual decision-making are reasonable. 
Anyone who, as an interested party, tries to revise the rule in his own case, is 
rightly subject to the sanction of moral disapproval from society. Yet there 
is surely a place for individual moral autonomy even here. A conscientious 
moral agent may sometimes defy a law because disobedience in a very special 
situation, and there only, is in his eyes justified; such a moral agent would 
accept the legal penalties graciously, since the particular law is just and good. 
Similarly he might defy a moral rule upheld by society—even (i), (j) or (k), 
in some very special situations, and there only, and graciously accept moral dis- 
approval although he believes that he has acted rightly. The very special situ- 
ation, though conceivable, is very, very unlikely. But, since the restriction on 
medical experimentation and on punishment of the innocent is stringent 
because of the possible pressure arising from beneficial social consequences 
(and not merely because of the dangers of self-interested claims), it is pos- 
sible that in some situations these beneficial consequences might rightly over- 
ride the rule. I personally can imagine such a situation, though it is a very 
unlikely one. Similarly I can imagine a situation in a concentration camp 
where refusal to rape might produce horrendous consequences for others and 
where one could not convey?° to the unwilling victim any indications of one’s 
reasons or intentions. 

The role of individual moral autonomy in relation to (i), (j) and (k) is so 
minimal and so restricted in scope that I would describe the rule as “virtually 
exceptionless.” That is, I think the rule should be held to be virtually closed 
to future exceptions, since the theoretically possible exceptional cases are 
virtually zero in their practical probability. Here my position seems to be 
very close to Ramsey’s. He speaks about rules being held to be “significantly 
closed to future exceptions” or “closed to significant future exceptions.” But 
when we consider another moral rule for which he presents a similar anti- 
revisability argument, the importance of moral autonomy becomes more 
evident. As an example?! of an allegedly exceptionless moral rule, significantly 
closed to future exceptions, he proposes “No premarital intercourse.” In sup- 
port of this, Ramsey legitimately stresses the way in which self-interest and 
passions can produce moral error and may lead to a failure to consider the 
responsibilities involved in the possibility of parenthood as a consequence of the 
intercourse. This line of argument does give some support for a moral rule 


30 Ramsey seems to hold that the act could only be justified if one could somehow convey 
to the victim what one was really doing; see p. 128. 
31 Op. cit., pp. 116-7; the context for the example is set in pp. 115-6. 
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prohibiting pre-marital intercourse, but not for making the rule exceptionless. 
I do not think it even shows that if there are to be any revisions, these should be 
done by an authority appointed by society, though it does point to the wisdom 
of consulting a disinterested and wise third party in order to minimize self- 
deception. 

In his argument Ramsey does not consider the most plausible case for 
breaking the rule. He assumes that the couple have not thoroughly searched 
their own motives and biases and possible self-deceptions and that they have 
not accepted in advance the responsibility for a child if contraception should 
fail. But what if they have? And what if they also consider good reasons for 
postponing marriage unless pregnancy comes—for example, there is a uni- 
versity regulation which would prevent the girl from completing her under- 
graduate studies if married. Unless pre-marital intercourse is, as such, in- 
herently wrong, it seems to be grossly implausible to claim that a rule prohibit- 
ing it should be exceptionless; but if it 7s inherently wrong, no further argu- 
ment about possibilities of moral error are needed. 

In the preceding two paragraphs I have been discussing what I took to be 
Ramsey’s argument. In correspondence, however, he has explained that the 
rule “No premarital intercourse” is understood by him according to a liberal 
M-approach in which marriage consists in the mutual commitment, not in the 
ceremony, so that the rule does not prohibit absolutely all intercourse before 
the wedding night, for one can get married pre-ceremonially. This view, which 
he had set forth in an earlier article,3? makes my above objections irrelevant, 
for the couple are not engaged in what Ramsey would call “pre-marital” inter- 
course. But if the rule is understood according to such a liberal M-approach, 
it is not genuinely exceptionless, and there is considerable scope for individual 
autonomy in interpreting the rule. If the meaning of “marital” is plastic, the 
rule is not genuinely exceptionless. How plastic can this meaning be? For 
example, what if a young man has realistic fears of impotency, is firmly com- 
mitted to marry (ceremonially) the girl if he is not impotent, and out of con- 
cern for both her and himself seeks intercourse? If the meaning of the 
“marital” commitment which is pre-ceremonial is understood very broadly as 
a commitment to the other’s fundamental well-being, even this act would not 
be prohibited by the rule against pre-marital intercourse. I do not know 
whether Ramsey would allow that such an act would be morally justifiable, 
though I hope so. My point is that on a liberal M-approach, the meaning of 
“marital” is plastic. 

A rule against pre-marital sex is thus either implausibly exceptionless if 


32 “A Christian Approach to the Question of Sexual Relations Outside of Marriage,” The 
Journal of Religion, Vol. XV, No. 2, April, 1965, especially pages 112-3. 
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interpreted on an E-approach where “marriage” means “the marriage cere- 
mony” or it is not genuinely exceptionless if interpreted according to a liberal 
M-approach. Nevertheless we should recognize that Ramsey has shown that 
some moral rules should be regarded as being what I have called “virtually” 
exceptionless. Alongside the rules in examples (i), (j) and (k) consider 
another: “Never torture your wife to death, giving her to believe that you hate 
her.” This rule, with its reference to a combination of torture, unfaithfulness, 
murder and heinous deceit, strains the imagination if one tries to conceive a 
situation so horrendous that an exception would be justified. If I were to 
insist on saying that even this rule is only “virtually” exceptionless, this may 
seem like saying that the series “1 plus % plus 1⁄2? plus 1⁄2? plus... #47” 
is only “virtually” 2. Yet there is a point in saying “virtually.” Moral rules 
form a continuum: some are open to very extensive revision, some are much 
less open, and some are in varying degrees virtually exceptionless, Some 
moralists, such as Ramsey, are concerned about “creeping exceptionism,” 
which shifts rules which should be virtually exceptionless back among wide- 
open rules. Other moralists are concerned about “creeping legalism,” which 
extends the range of allegedly exceptionless rules down among rules which 
should be held fairly open, and even in situations where the role of rules should 
be minimal. Some of the moral passion expressed in the debate arises from 
reasonable convictions that both creeping exceptionism and creeping legalism 
are, and have been, menaces to morality. Though Ramsey’s article sometimes 
makes me worry about a tendency towards creeping legalism, it is mainly a 
salutary reminder of the dangers of creeping exceptionism. Concerning some 
moral rules, the onus is on the exceptionist to show why the rule should not 
be held as virtually exceptionless. Yet since Ramsey’s argument assumes an 
empirical possibility that in a particular case the consequences of following the 
rule could be so bad as to warrant a revision of the rule, it is important to 
insist on the word “virtually.” The insistence is a check on creeping legalism. 

C. Ramsey’s third main argument is specially illuminating because of the 
way in which it puts the onus on the exceptionist. He considers fidelity-obliga- 
tions which arise from explicit or implicit promises. Insofar as a moral rule 
sets forth a fidelity-obligation, this counts against keeping the rule open to 
further revision in relation to unforeseen future circumstances. For example, 
the point of a marriage vow is that one is making a commitment of fidelity 
which will be binding in spite of unforeseen future conditions which otherwise 
might justify a termination of a relation of cohabitation. If there are to be 
exception-clauses in a promise, these should be included when the promise 
is made; after that, the moral obligation is not open indefinitely to further 
revisions, for this would destroy the point of the promise. 
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Some moral rules are linked with explicit promises. For example, the 
prohibition of adultery is linked with the marriage vows, But many other 
moral rules are linked with promises which are implicit. The notion of an im- 
plicit promise is a tricky one, but surely it is clear that there can be fidelity 
obligations, say, of friendship, even though no one has said, “PI stand by you” 
or anything similarly explicit. And many of our institutional obligations arise 
because we voluntarily accept a job or a role and thereby implicitly accept 
responsibilities to individuals or groups. So the range of fidelity-obligations is 
quite wide. (As we shall see in section 7, Ramsey tends to interpret almost all 
obligations as fidelity-obligations.) 

Fidelity can, of course, be considered in both a Rule-Utilitarian way and a 
Deontological way. A Rule-Utilitarian can justify moral rules which depend 
on promises by pointing to the overall social utility of these rules. And a 
Deontologist can justify such rules by discerning an inherent rightness in 
fidelity and an inherent wrongness in infidelity. Ramsey’s special emphasis on 
fidelity is justified, however, because the special point to promises and to 
fidelity is to reduce the dependence of one’s moral decisions on future cir- 
cumstances and on consequences in general. 

I agree with Ramsey that fidelity-obligations have this distinctive and 
important feature, and that, insofar as an ethical view stresses the fidelity- 
bonds of human life, it will give proportionately less weight to concern about 
future circumstances and beneficial or harmful consequences. But I do not 
think that he shows that any fidelity-rules are genuinely exceptionless, even if 
we add the word “virtually” or “significantly.” It is obvious that most promises 
do not create such a weighty moral obligation that the related moral rule is a 
serious candidate for exceptionlessness. My moral obligation to return a book 
today as I promised, or to prepare the minutes of the club as its secretary in 
time for the meeting, can be overridden by a host of other obligations. Only 
a few kinds of promises, specially designed for the purpose, are so worded that 
they apparently subordinate all other moral obligations to themselves. The 
range of possibly exceptionless fidelity-rules narrows to a few: fidelity to one’s 
spouse or to one’s country or to one’s church. If the “fidelity” is understood 
in a liberal M-approach way, then in each case there can be a moral rule 
which is verbally unrevisable. But the rule is then not genuinely exceptionless. 
Mrs. Bergmeier can be faithful to her husband while having intercourse with 
the camp guard. Bonhoeffer can be faithful to Germany while plotting 
Hitler’s death. Charles Davis can be faithful to the Roman Catholic Church 
while leaving it. If, on the other hand, “fidelity” is understood in a more 
definite way, the possibility of its being overridden by other obligations should, 
it seems to me, be left open. And there should be a QB exception-clause 
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written into it: “except where following the rule would cause such great harm 
as to outweigh the moral obligation not to break it.” Here I have merely 
expressed a moral conviction without argument. Support for the claim would 
have to take the form of a detailed description of cases where a failure to 
acknowledge the need for openness in a fidelity-rule has led to morally dis- 
astrous consequences. It seems to me that the likelihood of such an outcome in 
the future is greater than the likelihood of morally disastrous consequences 
if the need for openness is acknowledged. It seems to me that this is specially 
obvious in the case of loyalty to one’s country. 

I do not deny that if we keep fidelity-bonds open this can involve difficul- 
ties and dangers. For one thing there is a psychological problem which gives 
weight to a moralist’s fear of morally disastrous consequences if the need for 
openness is acknowledged. It is difficult to grant the possibility that in some 
remote and undesignated circumstances a moral rule would not apply, while 
at the same time giving tremendous weight now to this moral rule. Certainly 
there is a danger that an intense preoccupation with remote contingencies 
can undermine one’s moral commitment in the present. A person who is 
already wondering about what he would do if his wife becomes incurably 
insane or if she runs off to another continent with a stranger might be indulg- 
ing in self-fulfilling prophecies, producing the situation which he fears because 
of his lack of trust. The psychological problem is important in other contexts, 
too. A soldier who concedes that torture of prisoners could possibly be justified 
in some remote and undesignated circumstances may be undermining his will 
not to torture prisoners when the issue actually arises a few hours later. It is 
not surprising that Ramsey talks about the claim that there is nothing men 
should never do as the “most uncivilizing principle.”33 He even refers us to 
Auschwitz. But Auschwitz can also be cited, with as much justice, as an out- 
come of an ethic of exceptionless fidelity to the state (though Ramsey does 
not set forth such an ethic in his article). And, more generally, an exception- 
less-rule approach has often involved the perversities of moral judgment against 
which Joseph Fletcher and other anti-legalists have rightly spoken. Ramsey’s 
article, however, is not designed to support such an approach. He has tried 
to show that some moral rules should be held to be significantly exceptionless. 
And if “significantly” means much the same as “virtually,” I think he has 
succeeded. 

He has also shown that we ought to give “first place’’?4 to many claims of 
justice or faithfulness which are embodied in rules of deontology or fidelity 


83 Jbid., “The Case of the Curious Exception,” p. 135. 
34 Ibid, p. 126. 
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within a moral tradition. These claims have an intrinsic moral relevance 
great moral weight, even though the rules are ‘not genuinely exceptioı 


VII 


In this final section I shall briefly outline and discuss three distinct 
Christian considerations which Ramsey proposes in support of the possil 
that some rules are exceptionless. Two of these considerations provide z 
tional support for arguments considered earlier., The third introduces 
considerations. 


A. The Christian conviction that all men are sinners reinforces the arguı 
that a man’s private self-interest and passions may lead him into moral « 
if he holds such-and-such a moral rule to be revisable by his own moral j 
ment. Christians speak of “another law in our members” alongside our hu 
capacity to reason as moral -beings.35 The fact that sin can lead to distor 
of individual moral judgment supports the need for meta-rules which 
rule-strengthening. 

It seems to me that even if this argument shows the need for rule-strer 
ening rules, it does not show that any rule should be exceptionless. And 
the rule-strengthening emphasis can be challenged by another Christian 
viction, concerning the work of the Holy Spirit in guiding men towards 1 
moral judgments in difficult moral decisions, freeing them from bondag 
the law. If we are talking about broad policy for Christians in general, 
doctrines of sin and of the Holy Spirit cancel each other out, as it v 
Christian pessimism and optimism concerning human moral insight combi: 
in terms of broad and general expectations concerning Christians or men 
erally—so as to be little different from the less dramatic reasoning of rea 
secular moralists. In particular cases, of course, the convictions concernin: 
or Holy Spirit can make a great deal of difference to the individual Christiz 
but not, it seems to me, in general arguments as-to whether human beings 
erally, or Christians generally, need any rules which should be exceptionles: 

B. Ramsey’s stress on fidelity-obligations is supported by the Christian 
viction that fidelity, covenants, promises, loyalty, etc.,.are at the heart of 
theological basis for moral conduct. God has acted to establish a cove: 
with us and with all mankind. To this “performative” action the approp: 


human response is fidelity towards God and man: This is how Ramsey 
it:86 


35 Ibid., p. 118. 
36 Ibid., p. 125. 
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If one begins in Christian normative ethics with some such statement as 
“Look on all men as brothers for whom Christ died” or “Be grateful to 
the Lord who made us His covenant people,” and if all moral reasoning 
is then reasoning from these “premises,” then the ultimate warrant of them 
must be an appeal to what the Lord of heaven and earth is believed to 
have been doing and to be doing in enacting and establishing His covenant 
with us and all mankind, in all the estates and orders and relations of life 
to which we have been called. 


If it is true that in Christian ethics we are mainly concerned about the 
requirements of loyalty to covenants among men, about the meaning of 
God’s ordinances and mandates, about the estates and moral relations 
among men acknowledged to follow from His governing and righteous 
will, about steadfastness and faithfulness, then it follows that in Christian 
ethics we can and may and must be enormously disinterested in any ex- 
ception, or openness to exceptions, that would have to be justified pri- 
marily by future consequences-features, and indeed, consequences imag- 
ined in extreme, fictitious cases. 


Ramsey not only sees Christian faith as a source of emphasis on human 
bonds of fidelity as the main concern of ethics, but also as a reason for 
extending the understanding of fidelity so that it covers most or all our 
moral obligations. Consider the following passages: 


Faithfulness-claims and canons of covenant loyalty may be the profound- 
est37 way to understand all our concepts of fairness and justice. 


[Concerning rape] We may gain a fuller realization of the heinousness®® 
of unwilling sexual intercourse because we come to see more clearly the 
obligations created in relation to all men by a woman-being who, simply 
by being, claims at least this faithfulness of us. 


In medical ethics there is a rule governing experimentation involving? 
human subjects that this should be done only when an informed consent 


has been secured. . . . The faithfulness-claims which every man, simply by 
being a man, places upon the researcher are the morally relevant con- 
siderations. 


[Concerning an argument by Jonathan Bennett in favor of abortion to? 
save a mother’s life] Bennett’s other argument was concerning what is 
the relevant canon of loyalty and what does fidelity to two lives in conflict 
require in obstetrical cases. His argument did not crucially depend on 
8? Ibid., p. 119. 
38 Ibid., p. 127, italics mine. 


39 Ibid., p. 129. 
40 Ibid., p. 130, n.63. 
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consequences, other than those marked out by the faithfulness-claim upon 
us to save life rather than allow to die. 


The idea of fidelity has here been extended so as to provide the basis for jus- 
tice, for not raping a woman, for not experimenting on someone without his 
consent, and for not allowing a woman to die. It has become an “onlook” in 
terms of which all our fundamental obligations to human beings are under- 
stood. Why? Because “Christians look on all men as brothers for whom Christ 
died.” It is a fraternal fidelity, extended from one’s literal brothers to include 
all men. 

I agree with Ramsey to some extent concerning the special Christian 
emphasis on human bonds of fidelity, but I would qualify this in various ways. 
First, there should be no unconditional fidelity except to God. Christian the- 
ology may say “Yes” to marriage, the state, or the religious institution called 
“the church,” but it also says “No” where any of these purport to be a loyalty 
“whatever the consequences.” Second, Christians can experience conflicts 
between different fidelity-obligations, and between a fidelity-obligation and 
other moral obligations. We ought not to try to resolve these problems in 
advance by reference to unrevisable moral rules. A Christian “onlook” which 
turns all moral obligations into fidelity-obligations gives a deontological color 
to them all, but it leaves unresolved the problems of priorities and conflicts. 
Third, Christians have New Testament warrant for being concerned not only 
about covenant-bonds between men but also about human suffering. A OB 
exception-clause in covenantal moral rules has Christian, and not merely 
utilitarian, warrant. 

When I first read Ramsey’s article I had a more serious worry concerning 
Ramsey’s application of Christian covenantal theology to ethics. When I 
read about “all the estates and orders and relations of life to which we have 
been called’41 and “the estates and moral relations among men acknowledged 
to follow from His governing and righteous will,”42 I wondered whether he 
claimed to know, with certainty and precise definition, what these estates and 
orders and relations of life are. In correspondence, however, he vigorously 
rejects making any such claim. The interpretation of our various obligations 
to church, state or home in terms of covenant-fidelity involves for him a 
liberal M-approach. The approach is important, for in the past a Christian 
covenantal theology has been used to give a spurious divine authority to pre- 
cisely defined human estates, orders and relations—often the existing social 
institutions and conventions of church, state and home. Ramsey, however, is 


#1 Ibid., p. 125. 
42 Ibid., p. 125. 
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content with reinforcing some traditional and a priori elements in morality 
by pointing to their distinctively Christian versions: 


Principles of faithfulness are unfolded from the elevating and directing®® 
power of divine charity. This and our intervening principles are capable 
of producing within Christian morality itself deeper meanings, clarify- 
ing explanations and stipulations for the “upbuilding” of the actions and 
the moral agency going on ordinarily. 


This passage, in its context, seems to presuppose a liberal M-approach — 
which, as we have seen, does not involve genuinely exceptionless rules. 


C. Ramsey’s third distinctively Christian argument as a “defender of ex- 
ceptionless rules”’** is one which relates Christian morality to Christian hope: 


The primary assumption or conviction is that the ultimate consequences*® 
cannot be such as to render his (the Christian’s) performance of fidelity 
obligations wrong. This is, I suppose, a sort of Kantian “postulate” which 
we Christians make when spelling out in thought and life the meaning of 
fidelity in all covenants. It is a postulate (not a mere supposition) that 
the grain of things cannot ultimately prove unsupportive of the doing of 
our fidelities under the moral constitution God makes known in His word- 
deeds toward us. But that is far and away different from supposing that 
the final worldly consequences of faithful deeds will show the success of 
the good (or that from taking account of that, one gets to know the mean- 
ing of the right and the good in any morally significant measure). 


Ramsey has explained in correspondence that he did not mean this to imply 
that we should rigidly follow fidelity-rules regardless of consequences which are 
foreseeable and subject to human control, for fidelity-rules require us to con- 
sider such consequences. Rather, he was expressing Christian confidence that 
the unforeseeable and uncontrollable later consequences of performing a 
fidelity-obligation will not be such as to render the performance wrong. Such 
hope and trust in divine providence, however, does not warrant exceptionless 
moral rules. Sometime in the future I may foresee that the consequences of 
following an existing fidelity-rule would be so harmful that I ought to revise 
the rule. 

Where a belief in genuinely exceptionless moral rules is combined with a 
trust in divine providence, the approach to some moral issues is often deplor- 
able. Supposedly, we cannot be responsible for the consequences of refraining 


43 Ibid., p. 91. 
44 Ibid., p. 133. 
45 Ibid., p. 133. 
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from breaking (i.e., revising) an exceptionless moral rule. Supposedly we must 
never bear arms or we must never disobey a commanding officer or we must 
never seek a divorce or we must never use artificial contraceptives or we must 
never have an abortion or we must never masturbate or we must never tell a 
lie (except with “mental reservation”: ) etc., etc. If anyone gets hurt because 
we are preserving our moral purity, that’s his tough luck (or in the jargon of 
theological moralists “his suffering is within the inscrutable purpose of God”). 

Yet a Christian hope and trust in divine providence has been a creative and 
renewing force. The conviction that the value and ultimate significance of our 
best efforts do not depend on their actual success or failure as these can be seen 
in history has inspired Christians to do their best and “leave the rest in the 
hands of God.” ‘This conviction need not involve rules which are strictly 
exceptionless, and it should involve a two-sided attitude towards mundane 
utilitarian consequences. On the one hand, these consequences matter enor- 
mously; we must do all that we can to relieve suffering and to promote hap- 
piness. On the other hand, what matters ultimately is the honest attempt, not 
the success. What matters ultimately is not whether we have won or lost, and 
certainly not whether we have “played the game” according to some allegedly 
exceptionless rules, but whether we have loved. 

Yet the expression of love involves many things, including rules. And 
Ramsey has rightly reminded us that some of these rules are virtually excep- 
tionless. 
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I. INTRODUCTION 


THE RELATIONSHIP between political parties and representative government 
has been an important consideration in the constitutional jurisprudence of the 
Federal Republic of Germany. This jurisprudence forms a fascinating chapter 
in the postwar development of German constitutional law, not only because 
the Federal Constitutional Court has gone further than any other constitu- 
tional tribunal in the West to promote a free and competitive party system, but 
also because the Court’s decisions affecting the status of parties under the 
Basic Law, especially those having to do with party finance, are a marvelous 
illustration of the interplay between politics and law. Political interests and 
constitutional values could hardly become more entangled than they did in 
the Federal Constitutional Court’s Decision of July 19, 1966, which invalidated 
a federal plan for subsidizing political parties.1 It is the purpose of this article 
briefly to consider this and related cases, along with their impact on the West 
German political system. 


I. BACKGROUND 
A. Theories of Representation 


In western liberal democracies political parties have not counted for much 
in constitutional law. This is not really surprising since the idea of constitu- 
tional government long preceded the emergence of political parties as an aspect 
of the democratic process, Parties in the modern sense originated with the 
extension of the franchise, serving as an efficient means for the organization of 
electoral competition. But this was a political development largely beyond 


* This study was made possible by grants from the American Philosophical Society and 
the Program of West European Studies, University of Notre Dame. I am deeply grateful 
for their support of this and other studies related to the West German Federal Consti- 
tutional Court. 

120 Entscheidungen des Bundesverfassungsgerichts 56 (Tübingen: J. C. B. Mohr [Paul 
Siebeck], 1967). (Hereafter cited as BVerfGE) 
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constitutional law’s concern for civil rights and the formal distribution of 
powers within government, Whether parties as corporate units outside of 
government flourished or languished was of little moment in western constitu- 
tional theory. 

Constitutional law’s reticence on the subject of political parties, which 
continues to this day, may be traced to certain traditional yet contradictory 
notions of political representation that persist and coexist in modern constitu- 
tional theory. These notions or “images” of what really happens when the 
process of representation takes place are largely hostile or, at best, neutral 
toward the role of parties in democratic systems, Since these theories continue 
to influence judicial attitudes toward certain constitutional claims of political 
parties they need briefly to be considered. 

One such theory, taught by Jeremy Bentham and other early nineteenth- 
century liberals, views the political system as a collection of self-seeking in- 
dividuals, In support of this rather atomistic view of society Bentham himself 
wrote that “individual interests are the only real interests.”? Hence, if the 
representative would only serve those individual interests the greatest good of 
the greatest number somehow would result. This was one reason Bentham, 
James Mill and their fellow utilitarians emphasized the importance of elec- 
tions and suffrage as paths to constitutional reform.? It was assumed that by 
these means maximal correspondence between public law and public opinion 
would be achieved, for individual interests could not adequately be represented 
or harmonized within the framework of large groups. This individualist con- 
ception of the political process suffuses United States Supreme Court decisions 
proclaiming the one-man one-vote principle as the only valid basis of legislative 
representation ;* it is also at the basis of the recent holding of the Italian Con- 
stitutional Court that a member of Parliament cannot validly be bound on 
how to vote by instructions from his party.> 

Converging somewhat paradoxically with this atomistic theory is the 
notion of representation as an expression of general will; that is, representatives 
owe their allegiance to a will that actually transcends party, the vested interests 
of social groupings and the personal interests of individuals. Thus Article 38 


2 John Bowring, The Works of Jeremy Bentham (London: Simpkin, Marshall & Co., 
1843), I, 321. 

3 See Elie Halevy, The Growth of Philosophic. Radicalism (New York: The Macmillan 
Company, 1928), p. 259. 

4See Wesberry v. Sanders, 376 U.S. 1 (1964); Reynolds v. Sims, 377 U.S. 533 (1964); 

WMCA v. Lomenza, 377 U.S. 633 (1964); Lucas v. Colorado General Assembly, 377 US. 
713 (1964) ; Davis v. Mann, 377 U.S. 678 (1964) ; Swann v. Adams, 385 U.S. 440 (1967); 
Sailors v. Kent County Board of Education, 387 U.S. 105 (1967); Dusch v. Davis, 387 
U.S. 112 (1967); Avery v. Midland County, 390 U.S. 474 (1968); and Kirkpatrick v. 
Preisler, 394 U.S. 526 (1969). 

5 Decision of July 7, 1964 (Nr. 72) Giurisprudenza Costituzionale (1964), p. 92. 
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of the Basic Law of the Federal Republic of Germany declares that deputies 
of the German Bundestag are representatives of the “whole people,” subject 
only to their conscience, and not bound by instructions of any kind. Even 
Article 21, defining the role of parties in the German system, makes reference 
to shaping the “political will of the people.” The Rousseauistic tone of these 
provisions is accented by the suggestion that community consensus is necessary 
if public policy is really to reflect general will. Rousseau himself believed that 
dissensus, like tumult and long debates, marked the ascendency of particular 
interests and the end of the state.6 He would not have tolerated a regime of 
political parties because by definition they divide people, create discord, and 
usurp the true functions of government. He thus envisioned no instrumen- 
talities mediating between people and government. 

Finally, there is the corporate theory of representation. According to this 
theory those groups performing distinct and necessary functions in society are 
the basic units of a political system; hence these groups, not individuals sepa- 
rated artificially by legislative district lines, are the true units of representation. 
Represented in its most degenerate form by Fascist Italy, the “corporate state” 
as such is no longer regarded as compatible with parliamentary democracy. 
Nevertheless, the idea of corporate representation is still today, owing partly to 
the influence of Catholic thought, expressed in European constitutions. It is 
the idea that men achieve meaning and political identity as members of social, 
economic, and occupational groups. The Italian Constitution, for example, 
perceives the individual as a member of “social groups through which his 
personality develops [and therefore requires] the fulfillment of inalienable 
duties of political, economic, and social solidarity.”? Institutional manifesta- 
tions of this idea are France’s Economic and Social Council, established under 
Article 69 of the Constitution of the Fifth Republic, along with Italy’s Na- 
tional Council of Economy and Labor, created by Article 99 of the 1947 
Constitution.® 








6 Jean Jacques Rousseau, The Social Contract (1762 trans. G. D. H. Cole, New York: 
E. P. Dutton & Company, 1913), p. 92. 

T Constitution of the Italian Republic (December 22, 1947), Article 2. 

8 Political theory in the United States, while rejecting functional representation as a 
formal constitutional device, has been most heavily influenced by Madison’s theory of checks 
and balances among group interests, both at the level of government and of society. But 
where European theory seems largely to assume a natural harmony among interests, Madi- 
sonian theory begins with the assumption that man is basically a passionate creature and 
prone to selfishness. Hence conflict among groups is natural and, as Madison put it, “essen- 
tial to liberty.” Such conflicts in fact need to be encouraged—“liberty is to faction what 
air is to fire,’ said Madison—so as to create a balance of interests that would make it 
difficult, if not impossible, for any one group to gain control of government. Many modern 
defenses and explanations of the American political system are at root adornments of 
Madisonian theory. According to the prevailing view in American academic circles, political 
parties are themselves the products of group conflicts. See, for example, David Truman, 
The Governmental Process (New York: Alfred Knopf, 1951), pp. 262-287. 
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It bears repeating that none of these theories is very congenial to political 
parties. The constitutional law of the West has been written as though parties 
were little more than benign intruders in the process of legislative representa- 
tion. In no instance have they been regarded as constitutionally essential to 
the principle of limited government. What is interesting about recent develop- 
ments in German constitutional law is the effort that is being made to adjust 
these traditional constitutional theories of representation with prevailing 
political theory about party. 


B. Parties in the German Experience 


Today it is axiomatic that political parties are necessary agencies of demo- 
cratic government. Leaders must be recruited, citizens consulted, issues crystal- 
lized, governments organized, policies made, and laws enforced. In the 
modern nation-state, with millions of voters, political parties are regarded as 
the most rational and democratic means for carrying out these functions: 
rational because they provide the electorate with alternative choices of policy; 
democratic because they allow these choices to be made by majority rule. 
Obviously, this assumes a party system that is competitive if not necessarily 
dyadic. In short, parties constitute the critical linkage between people and 
government, affording people the only genuine opportunity to translate their 
views on political issues into public policy. 

This is a liberal democratic view of the political process largely rejected by 
German ideology. Since Napoleon’s retreat from German soil in 1815 the 
dominant thrust of Germany’s political tradition, as historians ceaselessly 
remind us, has been neither liberal nor democratic, but rather conservative and 
authoritarian, This was not an environment that would easily nurture a system 
of political parties. Actually, the intellectual and political history of Germany 
reflects an antiparty bias that was reinforced by the Weimar’s ruin. Yet it is 
interesting to note that, though Weimar was a regime of parties, the only 
mention of political parties in the Weimar Constitution was the directive 
instructing civil servants to serve the state and not political parties? Under 
the shattering impact of events that are too familiar to be recounted here the 
Weimar Republic degenerated into a regime of warring factions, rendering 
parliamentary government all but impossible. With the advent of Hitler, 
Germany’s brief experiment with democracy—and party government—came 
to an end. What emerged was a totalitarian regime unmatched in violence, 
fanaticism, and terror. 


3 The Constitution of the German Reich (August 11, 1919), Article 130 (1). 
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C. Parties Under the Basic Law 


The Weimar experience was uppermost in the minds of West Germany’s 
constitution-makers after World War IJ. One interesting feature of the Parlia- 
mentary Council, which convened in 1949 to draft a new constitution for 
Germany, was its complete domination by representatives of political parties, 
with Christian and Social Democrats making up the large majority of dele- 
gates. To create a stable regime of political parties was an objective of many 
of the framers.1© Whether this could be achieved within an antiparty civic 
culture and among people psychologically unprepared to accept parties as 
critical instruments of democratic government was a query that had no ready 
answer. It certainly could not be achieved by constitutional fiat. Yet the 
framers were not unaware of the symbolic importance of devoting an article of 
the Constitution to the status and role of political parties in the new republic. 

Article 21 of the Basic Law provides: 


(1) The political parties participate in the forming of the political will of 
the people. They must be freely formed. Their internal organization 
must conform to democratic principles. They must publicly account 
for the sources of their funds. 


(2) Parties which, by reason of their aims or the behavior of their ad- 
herents, seek to impair or destroy the free democratic basic order or 
to endanger the existence of the Federal Republic of Germany are 
unconstitutional, The Federal Constitutional Court decides on the 
question of unconstitutionality. 


(3) Details will be regulated by Federal legislation. 


It is difficult to say, however, which of the first two sections of Article 21 was 
more important to the framers. Was the Article occasioned more by fear of 
internal subversion than by the desire constitutionally to legitimate political 
parties? Whether section two was originally a qualification of section one or 
the other way around did not, in any case, obscure the fact that these pro- 
visions could be used to promote a regime of parties. Constitutional law was 
one tool immediately seized upon for this purpose. 


10 For the historical background to Article 21 see Hermann von Mangoldt, Das Bonner 
Grundgesetz (Berlin and Frankfurt: Verlag Franz Vahlen GbmH, 1953), pp. 144-145 and 
1 Jahrbuch des Öffentlichen Rechts 202-210 (1951). 
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D. Judicial Interpretation 


The Federal Constitutional Court wasted no time in spelling out the 
meaning of these provisions. Decisions interpreting Article 21, together with 
related cases involving electoral law, are important both for the novel juridical 
theories that they embody and for their impact on West German politics. It 
is not our intent here to embark upon a lengthy discussion of every case that 
has arisen under Article 21 but simply to articulate the general principles that 
have governed the Court’s attitude toward the role of political parties in West 
Germany.11 

The Basic Law differs from the German constitutions of 1871 and 1919 in 
that it makes specific reference to the role of political parties. Under the 
monarchy and the republic both jurisprudence and political science were 
heavily influenced by the analytical distinction between state and society that 
Germans were fond of making. What belonged to the order of the state was 
ipso facto excluded from the order of society. Since political parties, like other 
interest groups, were a manifestation mainly of social relations they could not 
juridically be regarded as components of the state. As we shall soon see in our 
discussion of the party finance case this distinction has not wholly lost its force 
in German constitutional theory. 

Yet the Federal Constitutional Court regards the political system under the 
Basic Law as a “party-state” or Parteienstaat. Political parties, within the 
meaning of Article 21, are not simply social formations; they are also elements 
of constitutional structure and actually carry out the functions of a constitu- 
tional organ. An open system of competitive political parties, suggests the 
Court, is implicit in the very concept of the liberal democracy that the Basic 
Law purports to create. Parties are constituent units of liberal democracy 
mainly because of their participation in shaping the political will of the people 
(politischen Willensbildung des Volkes). It is in this sense that parties are 
ultimately to be distinguished from other associations of citizens; for parties 
seek to influence and shape the people’s will for the purpose of ruling the 
entire society.12 

What therefore makes parties so critical to German democracy is that they 
have the fundamental responsibility of organizing the electorate in such a way 
as to secure the expression of a political will capable of directing the organs 

11 Annotations on Article 21 are included in Gerhard Leibholz and H, J. Rinck, Grund- 
geseiz für die Bundesrepublik Deutschland (Cologne and Marienburg: Verlag Dr. Otto 
Schmidt KG, 1966), pp. 273-288. See also Heinz Laufer, Verfassungsgerichtsbarkeit und 
Politischer Prozess (Tübingen: J. C. B. Mohr [Paul Siebeck], 1968), pp. 479-550. 

12 These principles were defined mainly in three early decisions of the Federal Constitu- 


tional Court. See 1 BVerfGE 208, 223-228 (1952); 2 BVerfGE 1, 1-79 (1953); and 5 
BVerfGE 85, 133-147 (1956). 
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of the state. Government in effect is powered by the will of the political com- 
munity. Indeed the very legitimacy of German democracy, again from the 
point of view of constitutional theory, is contingent upon the realization and 
identification of the people’s political will. The principle of popular sovereignty 
commands no less than that the will of the state reflect the will of the people. 
But the will of the people must be formed before it can be discovered or ex- 
pressed and, a fortiorari, before a democratic government can be licensed, as 
it were, to rule. This process takes place primarily in parliamentary elections.1% 

The Court has come near to suggesting that it is constitutionally imperative 
that parties play a meaningful educative role within the political system. Oc- 
casionally the Court seems to be saying that if parties do not function in this 
way—that is, if they do not offer the voting public a coherent program of 
political action on the basis of which voters can make a rational choice among 
policy alternatives—they cannot be regarded as parties within the meaning 
of Article 21.14 Though the Court has not made the point in so many 
words, one rather clear implication of this view is that a party which lacks a 
well-defined policy orientation might be barred from competing in elections. 
For to allow any electoral grouping, no matter how ephemeral or narrow its 
interests, to compete at the polls would defeat the very purpose of the 
Parteienstaat whose intent is to inject a measure of rationality into the electoral 
process, One might suggest that on this view political parties based primarily 
on charisma or other nonrational factors could be banned from electoral com- 
petition without doing violence to the principle of liberal democracy. Perhaps 
there is an element of paternalism in the notion that voters should be protected 
. against the frivolous exercise of the franchise. In any case, the German Court 


13 Ibid. 

14 To be regarded as a party within the meaning of Article 21 a political group must 
also have an organization or structure, possess a membership list, and actually compete in 
elections. Of course the most obvious criterion for determining whether a political grouping 
is a political party under the Basic Law is whether it has representatives in Parliament. 
But supposing a group does not have such representation. How detailed or specific must 
these criteria be for a group to qualify as a party? On this point the Court has hedged, 
preferring to remain open and flexible on the matter, saying little more than that a group’s 
longevity, continuity, and membership strength would probably determine party status. 
These criteria are important because they affect the right of political groups not only to 
secure ballot positions in state and federal elections but also to achieve standing in the 
Federal Constitutional Court should their rights as corporate units of the political system 
be infringed. A political party’s access to the Federal Constitutional Court is severely 
limited, and has been a source of some dispute within the Court itself. Parties do not, like 
ordinary citizens, corporations, or other private groups, have the right to file constitutional 
complaints with the Federal Constitutional Court. Parties may bring suits only under the 
Court’s so-called Organstreit jurisdiction. That is, a party must claim that its rights as an 
organ of the state have been infringed to invoke the Court’s jurisdiction. Inasmuch as 
parties are so regarded only for electoral purposes, this limits the situations under which 
parties may go before the Court. See generally Gerhard Leibholz and Reinhard Rupprecht, 
Bundesverfassungsgerichtsgesetz (Cologne and Marienburg: Verlag Dr. Otto Schmidt KG, 
1968), p. 34. 
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has come closer than any other constitutional tribunal to incorporating the 
modern theory of responsible party government into its constitutional law.+5 

Because party competition is regarded as so essential to German democracy 
the Federal Constitutional Court has closely scrutinized all regulations alleged 
to impinge on this process. This posture of judicial activism with respect to 
legislation involving electoral matters goes back to the Court’s first term when 
it nullified a Schleswig-Holstein statute that required a party to poll, for 
purposes of proportional representation in the state legislature, seven-and-a- 
half percent of the total vote.16 Both federal and state quotas of five percent, 
however, have been upheld as a reasonable and legitimate means of promoting 
political stability by discouraging the emergence of splinter parties.17 The 
Court has ruled also that no party can validly be denied, under the equality 
principle of Article 3, radio or television time advertising during election cam- 
paigns, although the length of time allocated for such purposes may be tailored 
to the importance and strength of the party in the community.!8 On another 
occasion the Court actually ordered new elections in a Saarland community 
after a local citizens group was denied the right to file a candidates’ list in a 
district election pursuant to a law which reserved this right to political 
parties.19 A similar statute of North Rhine-Westphalia was also invalidated, 
along with a Lower Saxony statute that required a person to secure a relatively 
high number of signatures on a petition before he could become a candidate 
for a municipal or district election.?° 

These decisions, however, do not imply, as suggested earlier, that every 
group or any individual is constitutionally entitled to run in an election. A 
limited number of signatures may be required to show that a political group - 
has a stable following in a local community and is really representing interests 
that might otherwise go unrepresented. Generally, though, the Court has 
actively sought to protect the democratic character of the electoral process. In 
doing so it seems to have established a workable balance between the compet- 
ing values involved in all these cases. On the one hand, it has approved min- 
imal threshold restrictions on candidate qualification and legislative representa- 


15 See Gerhard Leibholz, “Parteien und Wahlrecht in der Modernen Demokratie,” 
Parteien, Wahlrecht, Demokratie (Cologne and Opladen: West Deutscher Verlag, 1967), 
pp. 40-60. For American views of this subject see Committee on Political Parties of the 
American Political Science Association, Toward a More Responsible Two-Party System 
(1950); E. E. Schattschneider, The Semi-Sovereign People (New York: Holt, Rinehart 
and Winston, 1960); and Austin Ranney, The Doctrine of Responsible Party Government: 
Its Origin and Present State (Urbana: University of Illinois Press, 1954). 

161 BVerfGE 208 (1952). 

176 BVerfGE 104 (1957), 6 BVerfGE 99 (1957), and 6 BVerfGE 84 (1957). 

18 14 BVerfGE 132 (1963). 

1811 BVerfGE 266 (1961). 

20 11 BVerfGE 351 (1961) and 12 BVerfGE 9 (1962). 
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tion to keep the political system from flying apart; on the other, it has in- 
validated electoral impediments which unreasonably thwart dissent or place 
emerging parties or electoral associations at a competitive disadvantage vis-a-vis 
- the established parties.?! 

West Germay’s regime of political parties is not, however, wholly an open 
system, as paragraph 2 of Article 21 makes clear, for it introduces the concept 
of an “unconstitutional party.” Bonn’s democracy does not, like Weimar’s 
republic, assume a posture of neutrality toward political parties. Bonn, ac- 
cording to the Federal Constitutional Court, is a “fighting democracy” 
ordained to protect and safeguard the democratic principles on which the 
Basic Law is founded.2? Political parties which reject the highest values of the 
constitutional system are unconstitutional, So far, only two parties have been 
declared unconstitutional by the Court: the neo-Nazi Socialist Reich Party in 
1952 and the Communist Party in 1956.23 In sharp contrast to American 
theory no substantial, clear, or present danger is required as a standard for 
determining the unconstitutionality of such parties; the sole question before the 
Court in these cases is whether the party is totalitarian in character or whether 
the aim or intent of the party is to subvert the existing political system.?4 


I. COMPETING VIEWS OF THE "PARTEIENSTAAT” 


The Federal Constitutional Court’s decisions under Article 21 of the Basic 
Law have been the object of sturdy debate among West German lawyers and 
legal scholars. It is not at all certain that these decisions enjoy the support of 
West German political leaders. Clearly, the decisions which occasioned the 
harshest criticism of the Court were the party finance cases. Much of the criti- 
cism was not wholly without warrant, however. The American legal scholar 
immersed in the pragmatic jurisprudence of his own country would find these 
decisions perplexing insofar as they seek to adjust the modern notion of 
Parteienstaat to the older theories of political representation discussed earlier. 
Some of the concepts employed in these decisions are difficult to reconcile with 
political reality, though part of the problem stems from the language of the 
Basic Law itself. 

21 See Hane } Kutscher, “Judicial Review of Supreme Courts and the Principle of Equality 
under the Law,” 9 Jahrbuch des Offentlichen Rechts 197-201 (1960). 

225 BVerfGE 139 (1956). 

23 The Socialist Reich Party was declared unconstitutional in the Decision of October 23, 
1952, 2 BVerfGE 1-79 (1953); the Communist Party was so declared in the Decision of 
August 17, 1956, 5 BVerfGE 85-393 (1956). 

24 For an excellent discussion of the Communist Party case see Edward McWhinney, 


“The German Federal Constitutional Court and the Communist Party Decision,” 32 Indiana 
Law Journal 295-312 (1957). 
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A good example is the Article 21 concept of “political will of the 
The proposition that the people as a whole have a will has an ominou 
it, particularly when the idea of people or Volk is merged with the ide 
state. Quite apart from the implication these notions have for dei 
theory it is sufficient for our purpose to point out that the use of abstr 
cepts like “people” and “state” pervades German scholarly writing 
subject of parties. As the German notion of Staatswissenschaft might 
this approach tends to be formal and conceptualistic, resistant to the ut 
of experimental or empirical methods of inquiry. 

There is also a latent tendency in contemporary German jurispru 
regard the state as a transcendent reality rather than as a complex 
system of interrelated parts and interacting forces inside and outside th 
structure of government. The influence of Hegelian thought is still ve: 
manifested by the dichotomization of society and state, politics and adı 
tion, and legal and social order. Apparently there lingers both in 
theory and among Germans generally an aversion to partisan co 
repugnance for power struggles among vested interests, and a dist 
individual political activism. To the German public mind conflict amo 
interests, and parties all too frequently represents the debilitating : 
Weimar. By contrast, the beauty and virtue of the state is attributak 
nonpartisan character, its moral authority, its representation of u 
embodiment of the rule of law, and its competence in public affairs. ”. 
the glory of Imperial Germany.?5 

The analytical distinction between the realm of politics and the 1 
the state seems to have influenced the development of the constitutio 
of Parteienstaat. Actually, two views of the party state are currently co 
for supremacy in contemporary German constitutional law. These vi 
be elaborated before proceeding to a consideration of the party finance 

One view is represented by Professor Gerhard Leibholz, a Justic 
Federal Constitutional Court since 1951 and unquestionably West Ge 
leading theoretician of the Parteienstaat. Though Justice Leibholz 
casioned a large amount of controversy inside and outside the Court 
fluence in constitutional disputes dealing with political parties and : 
has been very substantial, He proceeds from several suppositions co! 
the nature of modern democracy. 

Justice Leibholz distinguishes between what he calls “parliamentar 
sentative democracy” and “parliamentary political party mass dem 
The former, based on suffrage and representative in character—the 


25 See Ralf Dahrendorf, Society and Democracy in Germany (Garden City, N 
Doubleday & Company, Inc., 1967), chap. 13, pp. 197- 213. 
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19th-century liberal model of democratic government—is a system ordained 
primarily for the protection of individual rights, mainly economic rights, and of 
the constitutional framework within which these rights are exercised. Society is 
perceived atomistically with representation being largely virtual, since there 
exists no basis of social unity in terms of which to formulate legislation. Be- 
cause of lack of any organizing principle of politics common interests are 
sacrificed to private interests. Thus a wedge is driven between state and 
society. As Justice Leibholz notes, “the danger arises when economic society 
comes into conflict with the political community and prevents it from being a 
community.”26 

“Parliamentary political party mass democracy,” on the other hand, 
implies universal suffrage and is actually a species of plebiscitary democracy. 
The Parteienstaat assumes absolute equality in voting—as Leibholz unequivo- 
cally puts it, “radikale arithmatisch-mathematische Gleichheit.”27 To this 
extent he is in full accord with the one-man one-vote principle enunciated by 
the U.S. Supreme Court in the apportionment cases, But this is only the first 
step to genuine popular democracy and in this sense Justice Leibholz is more 
realistic than are his counterparts on the American Supreme Court. For 
numerical equality in voting is insufficient to accord just representation to the 
general will of the community. Article 21 of the Basic Law requires, in ad- 
dition to numerical equality in voting, effective equality of representation. In 
Justice Leibholz’s view this is achieved only through a multiparty system; 
what is more, the system requires a certain kind of political party, namely a 
unified program-oriented organization of active citizens capable of forming 
the political will of the people. Edmund Burke’s definition of a political party 
as “a body of men united for promoting by their joint endeavors the national 
interests upon some particular principle on which they are all agreed” seems 
implied in this view. Thus parties cannot be allowed to become the tools or 
the handmaidens of special interest groups. The Parteienstaat, by definition, 
excludes the Verbändestaat, a system in which interest groups monopolize the 
political process. The Federal Constitutional Court’s Decision of June 24, 
1958, disallowing tax deductions to corporations for their contributions to 
political parties was based partially on this supposition. Justice Leibholz is 
most emphatically in the tradition of those European critics who have found 
little to admire in the interest-oriented oligarchies of American parties that 
Ostrogorski described so well in his classic treatise on that subject.28 It is 


26 Gerhard Leibholz, Politics and Law (Leyden: A. W. Sythoff, 1965); p. 59. 

27 See Leibholz, “Parteien und Wahlrecht,” pp. 40-60. 

28 See Moisei L. Ostrogorski, Democracy and the Party System in the United States (New 
York: The Macmillan Company, 1910), esp. pp. 225-281. 
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indeed fair to say that Justice Leibholz is one of West Germany’s leading in- 
tellectual adversaries of an interest group theory of politics. u 

Now all of this involves certain consequences for the political system. First, 
an electoral structure is needed which will produce political parties broadly 
representative of the popular will, one that does not attenuate legitimate opinion 
clusters with substantial support in the community. While acknowledging 
that a two-party single-member constituency system has the special virtue of 
facilitating political decision and promoting governmental stability, Justice 
Leibholz nevertheless believes that the notion of just representation under the 
Basic Law requires at least a modified form of proportional representation. The 
combination of proportional representation with the single-member plurality 
voting system in the ruling electoral law of West Germany would seem to meet 
this need. Second, a close nexus between political parties and the state is 
required, for the Partetenstaat governs through parties. It implies the primacy 
of the party system. Should it become necessary this may even imply an obliga- 
tion on the part of the state to insure that parties freely carry out the constitu- 
tional function mandated by Article 21. Thus political parties are fully con- 
stitutional organs within the meaning of the Basic Law and integral to the 
very organization of the state.?9 

The competing view is closer to the traditional German theory. While 
accepting the proposition that parties are necessary agencies of modern de- 
mocracy and that Article 21 looks toward the creation of a Parteienstaat, this 
view does not postulate the fundamentality of parties in any constitutional 
sense. Under this interpretation political parties are chiefly voluntary associa- 
tions with deep roots in the sociopolitical structure of the community. As 
such they can be regarded neither as permanent constitutional organs nor as 
integral parts of the state. 

This view draws an even sharper distinction between the will of the people 
and the will of the state. The main responsibility of parties is to shape the will 
of the people in their capacity as electoral organizations. Indubitably this helps 
to shape the will of the state. Yet parties do not and may not monopolize this 
process. For the will of the state must remain open to the influence of all sorts 


_ 28 Justice Leibholz has explained these views more fully in numerous publications. Among 
them are “Der Parteienstaat des Bonner Grundgesetz,” 66 Deutsches Verwaltungsblaat 1-8 
(1951); Strukturprobleme der Modernen Demokratie (Karlsruhe: Verlag C. F. Miiller, 
1967), esp. pp. 71-77; Das Wesen der Repräsentation und der Gestaltwandel der Demokratie 
in 20. Jahrhundert (Berlin: Walter de Gruyter, 1966); and Polities and Law, pp. 24-71. 
A further defense of these views is contained in Hans-Justus Rinck, “Der Verfassungs- 
rechtliche Status der Politischen Parteien in der Bundesrepublik” in Karl Dietrich Bracher 
el al., Die moderne Demokratie und Ihr Recht (Tübingen: J. C. B. Mohr [Paul Siebeck], 
1966), II, 305-330. An excellent analysis of Leibholz’s position is contained in Konrad 
Ammermüller, Das Proportionalwahlverfahren in moderne Parteienstaat (doctoral disser- 
tation, University of Cologne, 1966), pp. 10-38. 
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of interests and groups outside of parties. Although it is inconceivable that a 
democratic electoral process would function adequately without parties, the 
claims of parties are inherently no more superior than the claims of other non- 
governmental groups or interests in society. Ultimately this is the meaning 
of the free political process that is required by the rights of free speech and 
association under the Basic Law.3° m 

Furthermore, Article 21 must be read alongside of Article 38 which 
provides that legislators are representatives of the whole people. Justice 
Leibholz, incidentally, regards these two provisions as incompatible. In fact, 
the attraction of the “party delegate” theory of representation has led some 
party officials to suggest that Article 38 be repealed.31 But one could argue 
that Article 20 of the Basic Law also qualifies any such “party delegate” theory 
that might be read into Article 21. It provides: “All state authority emanates 
from the people. It is exercised by the people by means of elections and voting 
and by separate legislative, executive, and judicial organs.” This might be 
taken to imply that constitutionally the responsibility for making public policy 
is not exclusively to reside in party councils. 

It is interesting to note that elements of both views inhere in German con- 
stitutional law. And both present conceptual difficulties that are not easily 
resolved. One wonders, for example, whether the distinction between “will of 
the people” and “will of the state” is analytically useful for determining com- 
plex constitutional disputes arising under Article 21. Is the distinction, con- 
tained in both views of the Parteienstaat, operationally viable? Is the idea of 
“will” susceptible to orderly investigation outside of the heavenly world of 
jurisprudence? What role does majority rule, conceived in terms of a voting 
majority, play in these calculations and how does it fit into the scheme of 
West German democracy? How does majority rule become operable in the 
multiparty system subsumed into Justice Leibholz’s concept of Parteienstaat? 
How are people actually represented in large modern nation-states such as 
West Germany? Can there be effective representation of people within govern- 
ment? For that matter who are the “people”? In short, who really is repre- 
sented? : 

It is not our purpose to pursue these queries here, but only to point out that 
they have not been very satisfactorily resolved by the Federal Constitutional 
Court in decisions relevant to the role of parties. Concepts such as “will,” 
representation,” and “people” still remain largely unexamined. They 


o> ck 


“state, 


30 This was the prevailing jurisprudential view of the proper relationship between parties 
and the state during the Weimar Republic. It is in fact still the conventional argument 
put forth in many contemporary German treatises on German constitutionalism. For a dis- 
cussion of and citations to this literature see Laufer, pp. 480-485. 

31 See Frankfurter Allgemeine Zeitung, March 10, 1970. 
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were probably examined closer than ever before in the party finance cases. 
Even so these concepts were employed there in ways that raise as many ques- 
tions as they resolve. On the other hand, is it asking too much of the judicial 
process to demand that the Federal Constitutional Court answer these queries 
to the satisfaction of the purist who insists that every conceptual category be 
specified in terms of its empirical referents? Perhaps the questions raised above 
cannot by fully answered if the Court is not to abdicate responsibilities ac- 
corded to it under the Basic Law. Then again perhaps they need not be 
answered. Legal fictions may be useful in assisting courts to resolve constitu- 
tional disputes requiring tough choices between competing values. The remak- 
ing of history by the U.S. Supreme Court may very well have served this 
function on occasion in American constitutional law.32 


IV. THE PARTY FINANCE CASES 


All of these questions and considerations converge in the Federal Constitu- 
tional Court’s decision of July 19, 1966, commonly known as.the party finance 
case. But the case cannot really be withdrawn from its proper socio-political 
context, anymore than Marbury v. Madison (1803) can be appreciated apart 
from the American political struggle out of which it arose. The legal context 
or constitutional setting of the case has already been described in detail, except 
for the income tax law case of 1958 that helped to generate the problem of 
party finance in West Germany. It will be discussed below. 


A. The Socio-Political Setting 


The civic culture of Germany has been largely one of low public par- 
ticipation in political affairs. Germany’s tradition of parliamentary govern- 
ment has not been particularly strong. The driving spirit of German politics 
has been more authoritarian than democratic. Governmental affairs in 
Germany have generally been regarded as the special preserve of an elite 
trained for public administration in the service of the state. After the ex- 
perience of the Third Reich, which actually deepened the apoliticism of the 
German people, the Founding Fathers of the Bonn Republic sought to institute 
a regime of political parties. It was hoped that such a regime, when joined to 
constitutional safeguards designed to obviate the crisis that befell Weimar, 
would invite the loyalties of the electorate and advance the democratization of 
German political life. To say this, however, is to beg questions with which 


32 See, for example, the opinions of Justices Hugo L. Black and John M. Harlan in 
Wesberry v. Sanders, 376 U.S. 1 (1964). 
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the Federal Constitutional Court continues to grope. What kind of party 
system? A two-party system broadly representative of the electorate? A 
multiparty system that might cleave the electorate into opposing groups? 
Should parties function primarily as instruments of political integration and 
socialization? Who should bear the expense of maintaining political parties? 

Even if the framers’ blueprints for the reconstruction of Germany’s party 
system had been clear it would be doubtful that the system could have been 
remade according to specification. After all political parties are primarily 
social formations and only secondarily creatures of law. Yet, law may guide the 
evolution of party systems. If, for example, law creates single-member con- 
stituencies it may promote a two-party system; if it establishes multimember 
constituencies where legislative seats are distributed on the basis of proportional 
representation it may lead to the proliferation of parties. Similarly, voting 
laws may facilitate or hinder partisanship. Laws which provide for closed 
primary elections, adopt party-column ballots, or allow straight-ticket voting 
are more likely to encourage voting along party lines than laws which pre- 
scribe open primaries, office-bloc ballots, and permit the cross-filing of political 
candidates in the primaries of all parties.33 

In West Germany the law provides that one-half the E of the 
Bundestag shall be elected in 247 single-member constituencies by plurality 
vote; the other half shall be selected from party lists on the basis of propor- 
tional representation.3* But a party must obtain at least five percent of all 
votes in the nation to obtain seats under the list system.35 These laws, devised to 
prevent the fragmentation of the electorate into splinter groups, seem largely to 
have produced their intended effect. For Germany has evolved into a modified 
two-party system composed mainly of Social Democrats and Christian Dem- 
ocrats, with the balance of power being controlled by a much smaller group 
of Free Democrats. It is interesting to note that this configuration seems 
congruent with the Christian, Socialist, and Liberal ideologies that have held 
sway among large sectors of the German electorate. The Federal Constitutional 
Court has in fact upheld the five percent clause over equal protection objec- 


33 See generally, Maurice Duverger, Political Parties (1951 trans. Barbara and Robert 
North, New York: John Wiley & Sons, 1963) and Angus Campbell eż al., The American 
Voter (New York: John Wiley & Sons, 1960), pr. 268-276. 

34 For an authoritative commentary on West German electoral law see Karl-Heinz Seifert, 
Das Bundeswahlgesetz (Berlin and Frankfurt: Verlag Franz Vahlen, 1965). An excellent 
treatment in English is U. W. Kitzinger, German Electoral Politics (Oxford: The Clarendon 
Press. 1960), pp. 17-37. 

35 Originally, seats accorded to the parties in the Bundestag under proportional represen- 
tation depended solely on electoral results in the states; included in a state’s delegation to 
the Bundestag were representatives of parties securing five percent of the votes at the state 
level. The current requirement of five percent of all voters in the nation makes it far more 
difficult for minor parties to secure representation at the national! level. 
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tions partially on the ground that it neither obscured the visibility nor hindered 
the emergence of those clear and distinct opinion clusters in Germany whose 
scope and durability would rightfully entitle them to representation in the 
national legislature.2 It remains to be noted that West Germany seems 
rapidly to be heading toward a two-party system on the American model, a 
conclusion that appears warranted by the demise of the Free Democrats in 
the federal elections of 1969, together with their elimination from parliamen- 
tary representation in Lower Saxony and Saarland and as a result of the June 
14, 1970, state elections.37 

Equally important as law in speeding Germany toward a broad-based 
two-party system was the willingness of Christian and especially Social 
Democrats to shed dogma and ideology for programs of wide-ranging appeal. 
Thus law-and social change converged to give Germany two strong political 
parties that now claim the allegiance of over 90 percent of the German people, 
affording Germany a large measure of political stability.38 

Yet, if it is the raison d’être of the Parteienstaat to create or to sponsor 
parties which will serve as instruments both of political education and social 
integration, who actually should bear the expense of maintaining political 
parties so as to enable them to perform these functions? Party members? But 
suppose citizens are unable or unwilling to support the party of their choice 
with voluntary contributions. What needs to be stressed in this connection is 
that though Germans do vote in overwhelming numbers for the two dominant 
parties the party system itself seems not to be a matter of national pride. 
Party politics is still very much the object of popular misgiving in Germany. 
It has been observed by close students of this matter that Germany’s civic 
culture combines high popular knowledge of politics with low popular esteem 
for politics.29 If this be true may it be said that parties have failed as effective 
instruments of political socialization, and could this failure be at least partially 
attributable to lack of financial support to sustain programs of political educa- 
tion on a year-round basis? Perhaps Germany is going through a transitional 
stage in her political development which would temporarily warrant some 
form of public support for a regime of parties, This is Justice Leibholz’s main 
concern. His hope is that parties will serve not only as effective electoral 


36 See, for example, 6 BVerfGE 104 (1957). 

37 Neue Zurcher Zeitung, June 15, 1970, p. 1. 

38 See Lewis J. Edinger, “Political Change in Germany: The Federal Republic After 
the 1969 Election” and Max Kaase, “Determinants of Voting Behavior in the West German 
General Election of 1969” (University of Mannheim: Institut für Sozial Wissenschaft), 
papers delivered at New York Meeting of Conference Group on German Politics, Decem- 
‘ber 11, 1969. 

39 Gabriel A. Almond and Sidney Verba, The Civic Culture (Princeton: Princeton Uni- 
versity Press, 1963), esp. pp. 89-90, 102-103. 
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organizations, providing the means for peaceful transfers of power, but also 
as organs of political education, overcoming popular distrust of politics 
together with the apoliticism of the German people. If parties are that crucial 
to the future of German democracy why should not the state intervene in 
their behalf? 


B. The State Income Tax Case 


But how should the state intervene to support parties in performing 
the role specified by Article 21? One way is through tax legislation. Thus on 
December 21, 1954, the Bundestag amended, over the opposition of the Social 
Democratic Party (SPD), a federal income tax law making donations to 
political parties by individual citizens and corporations tax deductible.*° ‘The 
SPD-controlled state government of Hesse at once challenged the law in a 
proceeding before the Federal Constitutional Court. Holding that it discrimi- 
nated against those parties—notably the SPD—not favored by large contrib- 
utors, the Court invalidated the law on equal protection grounds. That the 
SPD, unlike the Christian Democratic (GDU) or Free Democratic Party 
(FDP), was a mass party with several hundred thousand dues-paying members 
made little difference to the Court. What was controlling in the case was that 
the state, in effect, subsidized some parties through tax legislation while other 
parties, based mainly on a dues-paying membership, were not in the nature 
of things being similarly assisted.*1 

There are dicta in the decision that clearly reflect the influence of Justice 
Leibholz, who served as rapporteur in the case. Corporate donations, the 
Court noted, might augment the influence of certain parties well beyond their 
actual numerical strength within the electorate, and thus distort the representa- 
tion of the people’s will. If such contributions are allowed to pour unchecked 
into party coffers, parties might well become the tools of special interest 
groups. The Court is not likely, incidentally, to have ignored the magnitude 
of the CDU federal election campaign a year earlier when expenditures, 
especially by the CDU, dwarfed the outlay of previous elections. This observa- 
tion should be bracketed with the further notation that 1957 was the first time 
that Christian Democrats under Adenauer had won an absolute majority in the 
Bundestag.*? 

Yet Justice Leibholz and his colleagues must have realized that the volume 


40 The personal income tax was amended by Bundesgesetzblatt, I, p. 441; the corporate 
income tax by Bundesgesetzblatt, I, p. 467. 

41 See 8 BVerfGE 51 (1958). 

42 Kitzinger, pp. 275-303. 
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of corporate contributions to certain parties is not determined solely by tax leg- 
islation. Moreover, it would have been most difficult to show that the rise 
in corporate contributions to the CDU in 1957 was actually occasioned by the 
tax law. In any case, the CDU has always been the favored party of big busi- 
ness in West Germany and could expect corresponding support from busi- 
ness.43 What really.seemed to trouble the Court was the lack of any auditing 
of party records by public officials even though Article 21 expressly states that 
parties “must publicly account for the sources of their funds.” Up to now the 
Bundestag had passed no statute implementing this provision of the Basic Law. 
What is more, the situation was aggravated by the failure of the CDU and 
the FDP, in contrast to the SPD, voluntarily to publish accounts of their 
campaign expenditures. There was no policing of the party financing process 
and no way, therefore, to measure the link between parties and their sources 
of support. Thus, toward the end of its opinion, the Court took the unconven- 
tional step of suggesting the possibility of financing political parties out of 
state funds, intimating that such subventions would be constitutionally valid.44 


C. State Financing of Political Parties 


The Bundestag, under the control of the Christian Democrats, proceeded 
almost immediately, with FDP and, surprisingly, SPD support to implement the 
Court’s suggestion, as did several states within the German Federation. In 
1959 the federal budget included an appropriation of five million marks to 
assist the parties in fulfilling their responsibility to form the political will of 
the people under Article 21 of the Basic Law. The Minister of Interior was 
instructed to distribute the money in an amount proportionate to each party’s 
numerical strength in the Bundestag, the effect of which was to bar financial 
disbursements to parties not represented in the national legislature. Under the 
statute the money was turned over to the Executive Committee of each na- 
tional party organization, to be spent as party officials directed, with the 
proviso that a report of expenditures be filed with the Federal Court of Ac- 
counts within six months after the close of the fiscal year. Thereafter, annual 
appropriations to political parties became the rule, with the total federal 
outlay increasing each year, climbing to DM 38 million ($9.5 million) under 
the Federal Budget Law of March 18, 1965.45 

43 Arnold J. Heidenheimer, “German Party Finance: The CDU,” 51 American Political 
Science Review 369-385 (1957).See also document of the Social Democratic Party, Die 
Finanzierung des Wahlkampfs 1957: Eine Untersuchung über die Abhängigkeit politischer 
Parteien von Wirtschaftlichen Machtgruppen (Bonn, 1957). 

44 8 BVerfGE 51, 62-63 (1958). 


45 For a detailed description of this and subsequent laws pertaining to party finance see 
20 BVerfGE 56, 57-59 (1967). 
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Once again, choosing the 1965 statute as its target, the Hesse state gov- 
ernment filed suit in the Federal Constitutional Court challenging the gen- 
eral validity of the subsidies. This was not, however, the first challenge to the 
party finance law. The All-German Party and the Bavarian Party brought 
cases in 1962 and 1964 assailing the validity of the provision restricting 
financial support only to those parties strong enough electorally to win seats 
in the Bundestag. Both minor parties, along with the far-right National 
Democratic Party (NPD), joined Hesse in oral argument before the Federal 
Constitutional Court in 1966. 

Without digressing too far from the Court’s jurisprudence, it is of some 
interest to note that this case generated intense feeling both on and off the 
Court. The interpersonal dynamics among the Justices of the Second Senate,*® 
which had jurisdiction of the case, are especially noteworthy. For a time the 
Justices appeared to be deadlocked in view of the Court’s repeated postpone- 
ment of decision day. While the case was pending Justice Leibholz, in October, 
1965, delivered a lecture at the University of Wiirzburg under the title “Staat 
und Verbände” “The State and Interest Groups”) in which he reiterated his 
well-known views on the Parteienstaat, after which he proceeded to describe 
the plaintiffs before the Court as an “unholy alliance of liberals and anti- 
democrats” working against the party state, his implication being that liberals, 
besieged by their traditional distrust of the state, were inadvertently assisting 
antidemocratic parties, notably the NPD, by undermining the Bonn democracy 
much as they had “conspired” to destroy the Weimar republic.47 

The remark cost him further participation in the case. For it prompted 
the NPD and other petitioners before the Court formally to move for Leib- 
holz’s disqualification on the ground that he could not render an impartial 
judgment. In a surprising judicial maneuver the Court reopened the case to 
hear oral argument on this particular question. The result was Leibholz’s 
exclusion from the case by vote of his colleagues in the Second Senate, a 
precedent clearly at variance with the common practice in other countries of 
leaving such matters to the conscience of each justice.48 Whatever the motives 
of Leibholz’s colleagues, the Justices gave the impression that they were playing 
politics inside the Court. 
~ 46 The Federal Constitutional Court sits in panels of eight justices each, called senates. 
What is interesting about this institutional arrangement is the fact that justices are re- 
cruited to either the First or the Second Senate. The jurisdiction of the senates is mutually 
exclusive. For further discussion of the internal organization of the Federa! Constitutional 
Court see Donald P. Kommers, “The Federal Constitutional Court in the West German 
Political System” in Joel B. Grossman and Joseph Tanenhaus, Frontiers of Judicial Research 
(New York: John Wiley & Sons, 1969), pp. 76-80, 107-110. 

47 Gerhard Leibholz, “Staat and Verbände,” Veröfentlichungen der Vereinigung der 


Deutschen Staatsrechtslehrer, Heft 24 (Berlin: Walter de Gruyter & Co., 1966), pp. 6-33. 
48 The Disqualification Case was decided on March 3, 1966, 20 BVerfGE 9 (1966). 
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In any case, the party finance law was invalidated shortly thereafter. CDU 
and FDP officials greeted the decision with extreme disappointment, predict- 
ing sharp cutbacks in their staffs and year-round activities that in recent years 
had expanded because of the availability of state funds. The SPD, more 
effectively organized on the broad base of a large dues-paying membership, 
was not as hard hit by the decision. While leaders of the major parties 
declaimed decision day as “black Tuesday” minor party officials regarded it 
as a day of sunshine. 

The Court declared that state subsidies in support of general party ex- 
penditures, even though for the purpose of making public opinion and shaping 
the political will of the people on a year-round basis, are incompatible with 
both Article 21 and Article 20, paragraph 2, of the Basic Law. While ad- 
mitting that the income tax case of 1958 might be interpreted to permit such 
expenditures, the Court also reiterated that political parties are basically 
electoral organizations whose financial resources are to be used mainly in 
support of election campaigns. In an obvious compromise among conflicting 
judicial views the Court went on to hold that since parties are primarily 
electoral organizations the state may validly reimburse them for expenditures 
consumed by a parliamentary election campaign. The result is that public 
funds may be used only to defray campaign costs.*9 

The reasoning of the Court represents a rather uncomplicated image of the 
political process. The Court begins with the old distinction between the will 
of the people and the will of the state. State authority emanates from the 
people, according to Article 20, and “is exercised by the people by means of 
elections and voting and by separate legislative, executive, and judicial 
organs.” Article 21, on the other hand, is concerned with organizing the will 
of the people, the main responsibility of political parties. But political parties 
are not ordinarily to be regarded as constitutional “organs” within the mean- 
ing of Article 20. They do serve as constitutional organs, but only at election 
time when the double process of forming the will of the people and will of the 
state merges in complete unity. At this point in time parties are engaged in the 
vital public function expressly sanctioned by the Basic Law. When shaping 
the political will of the people at other times political parties are not, in con- 
trast to Justice Leibholz’s view, to be regarded as performing the function of 
a constitutional organ. For then they are engaged in the opinion-making busi- 
ness much as any other political group. The general right to influence public 
opinion, emphasized the Court, is protected by the free speech provisions of 


48 See Decision of July 19, 1966, 20 BVerfGE 56 (1967). My translation of the party 
finance case appears in Theodore L. Becker, Comparative Judicial Politics (Chicago: Rand 
McNally and Company, 1970), pp. 269-280. 
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the Constitution. Thus the opinion-formation or will-making process must 
remain completely open and unregimented. Any intrusion or infringement of 
this process violates the free speech imperatives of the liberal democratic state. 
State financing of political parties does just that. It gives the state leverage 
over the organization of public opinion that could undermine the principle of 
popular sovereignty and lead to the destruction of liberal democracy. The will 
of the state must be derived from the will of the people. State financing of 
political parties is tantamount to an unconstitutional inversion of this process. 

In so ruling the Court rejected certain components of the Leibholz theory 
of Parteiensiaat. The constitutional role accorded to political parties under the 
Basic Law does not imply state funding in support of this role. In an obvious 
rebuff to Justice Leibholz the Court said: “This argument implies doubts 
about the capacity and readiness of the ordinary citizen voluntarily to support 
party organizations and to render them effective instruments of political ex- 
pression.” Parties thus are fundamentally voluntary associations, State fund- 
ing on a yearly or monthly basis, said the Court, “would not actually transform 
the parties into state institutions, but would force them across the boundary 
separating state from non-state institutions.” It is not the responsibility of the 
state either to see to the financial needs of political parties or even to use the 
power of the purse to balance the competitive position of parties seeking to 
shape the will of the electorate.5° 

In support of the federal finance law the three parties represented in the 
Bundestag argued that allocations under the law were essentially no different 
from many other kinds of subventions. Examples raised included: appropria- 
tions for the public relations activities of governmental agencies; stipends and 
allowances to individual members of parliament; allocations to party factions 
within the Bundestag; and grants-in-aid to certain nongovernmental social, 
professional, and cultural groups. 

The Court rejected all these analogies. First, the public relations work of 
government agencies falls into a different category because it is informational 
in nature, seeking objectively to explain public policies and programs, Second, 
legislators are state officials; hence, allowances for their daily support are 
needed actually to secure their freedom of decision and independence. Third, 
parliamentary factions are entitled to state support because they are constit- 
uent units of the Bundestag, not because they are parliamentary arms of 
political parties. Last, grants to social, economic, and cultural groups are for 
nonpolitical purposes that the state recognizes as worthy of public support. 
The Court also rejected as spurious the distinction drawn by SPD lawyers 
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between funds allocated for purposes of political education and those allocated 
for purposes of political propaganda. 

After delving into the constitutional history of Article 21 the Court con- 
cluded that the framers, while emphatically subscribing to the concept of 
Parieienstaat, did not envision the kind of nexus between party and state that 
such financial support would create. The principal objective of the framers in 
writing Article 21, said the Court, was to maintain a free and competitive 
party system, which was to be accomplished mainly by a proscription of anti- 
democratic parties along with the requirement of disclosure of party finances. 
Recalling the experience of the Nazi period the Court said: 


The authors of the Basic Law, emphatically rejecting the ruling system 
of the National Socialists, anchored the legitimacy of parties in the newly 
created parliamentary democracy. At the same time, mindful of develop- 
ments under National Socialism, the support it received from wealthy 
industrialists, and the destruction of all party competition in 1933, the 
authors of the Basic Law sought to adopt measures which would guarantee 
the security of liberal democracy. This purpose is served not only by 
Article 21, paragraph 2, of the Basic Law concerning the unconstitution- 
ality of certain parties, but also by the provision that the internal organiza- 
tion of parties correspond to democratic principles and that the parties 
should give a public accounting of the origin of their finances. Only in 
the interest of securing the liberal democratic basic order did the framers 
impose these limitations upon the freedom of parties. Finally, the framers 
looked decisively toward a model of parties openly competitive and in- 
dependent of the state in every regard, much as had been the case under 
the Weimar Constitution.51 


Yet the Court went on to rule that public support of political parties would 
be permissible during an election campaign. “The special importance that 
parties have for voters,” the Court noted, “constitutionally justifies state financ- 
ing of those costs which are essential for the conduct of a reasonable election 
campaign.” 

Reimbursement for such costs, however, must be limited to expenditures 
directly related to an election campaign. Said the Court: “Only those specific 
costs which enable the parties to present their programs, aims, and purposes 
in the course of an election campaign may form the basis of computing total 
election expenditures.” This computation, moreover, is not to be based on the 
estimates of the parties themselves; the legislature must itself formulate ob- 
jective measures for determining what are appropriate election expenditures. 

It remained to decide whether such subventions could constitutionally be 
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limited to political parties represented in the Bundestag. If the legislature elects 
to defray the costs of an election campaign it must be in accordance with a 
formula that does not offend the principle of equal opportunity. This principle 
is violated when the state limits such funds to the parliamentary parties. 
Hence, all parties which take part in a campaign are entitled to share in the 
distribution of such funds. 

The Bundestag assumed originally that the five percent clause, if valid for 
purposes of parliamentary representation, would be valid as applied to party 
financing. Indeed, it was calculated that public financing of political parties 
had to be limited to parties in the Bundestag if the proliferation of parties was 
to be avoided. The Court did not agree, for “the legislature has already taken 
precautions to prevent the fragmentation of the vote and the formation of 
splinter parties; it is not permissible to base the allocation of campaign funds 
on whether a party has received five percent of all valid votes. This measure 
would in fact double the effect of the five percent clause, and make virtually 
impossible the entrance of a new party into the Parliament.”5? This did not 
mean, however, that every party entering an election campaign was entitled to 
identical support by the state. The Court laid down two general criteria in 
terms of which the Bundestag might restrict disbursements to political parties. 
First, the legislature might make disbursements contingent on a party’s receiv- 
ing a minimum number of votes, but this figure must be considerably below 
the five percent level required for parliamentary representation. Second, if 
parties satisfy the threshold requirement, funds may be disbursed proportionate 
to a party’s showing at the polls or in accord with some other formula that 
reasonably takes into account genuine differences between the parties. 


V. IMPACT AND CONCLUSION 


The Party Finance case did not wholly constitute a rejection of the view 
that parties are constitutionally necessary instruments for the proper function- 
ing of liberal democracy, though one might conclude, as did Edward 
McWhinney, that the decision was a rejection of “a highly imaginative piece 
of legislation that attempted to relate the extraordinary cost of election ex- 
penses in the modern democratic state to the political reality that, if there is 
not to be a form of public subvention on a politically impartial basis, then the 
political parties will inevitably become dependent upon and subject to, possible 
undesirable pressures from their principal financial donors.”53 


52 Ibid., p. 280. 
53 Edward McWhinney, “Federal Supreme Courts and Constitutional Review,” 47 Cana- 
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To some of the Court’s critics the Party Finance case revived the tradi- 
tional distinction between state and society which, while perhaps analytically 
sound, is useless as a measure by which to calibrate deviations from a free 
electoral process.54 Yet to the Court this case was not exactly an exercise in 
conceptual jurisprudence. The Court was faced with a genuine clash of con- 
stitutional norms and judicial views. Some justices were against all financing 
of political parties out of state funds. Others were prepared to uphold the 
law so long as minor parties were not excluded from its benefits. This was 
Justice Leibholz’s position; though he would have approved the principle of 
all-purpose financing he would have rejected the statute’s discriminatory 
provisions. Still other justices were quite prepared to accept the law as it stood. 
Achieving a single position supported by a majority of the Court was not to be 
easily achieved in these circumstances. 

Maneuvering inside the Court, particularly Justice Leibholz’s disqualifica- 
tion from the case, should not obscure the fact that both sides of the con- 
troversy could draw heavily on German political experience for support. On 
the one hand, the justices were too astute to be lulled into the belief that 
public financing of established parties on the massive scale provided by the 
1965 statute might not impinge upon the independence of parties or, equally 
objectionable from their point of view, solidify the status quo in such a way 
as to strangle incipient though legitimate political movements. They might 
also have argued that state subsidies would reinforce the power of party oligar- 
chies, induce laxity in the recruitment of new members, halt the expansion of 
the party’s base of support in the electorate, and thus undermine the purpose 
of Article 21. On the other hand, these considerations had to be balanced . 
against the equally cogent argument mentioned above by McWhinney, to- 
gether with the view that party financing without discrimination might frac- 
tionalize the political community and undermine governmental stability. 

By any standard this was a difficult case and, as frequently asserted, dif- 
ficult cases do not make very good law. Out of this welter of competing values 
and policy alternatives the Court managed to formulate a constitutional rule; 
a rule which, when all is said and done, contains a good deal of practical 
wisdom. Though sure to generate problems for politicians the rule did seem 
to strike a reasonable balance between the two opposing views of Parteiensiaat 
discussed earlier in this paper. 

The immediate effect of the decision was to throw the whole question of 
party finance back to parliament. But the party finance case would not be the 
first instance in which a constitutional tribunal has in effect said to the leg- 
islative branch: “We have decided. Now you work out the details.” Some 
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of the loose ends left untied by the Court in this case were: What is a “cam- 
paign” within the meaning of the decision? When does a campaign begin? 
End? Is campaigning a seasonal activity or a perpetual preoccupation? The 
Court seemed to intimate that “proper campaign expenditures” would include 
only those costs incurred in a campaign during an election year. For purposes 
of calculating which campaign expenditures are “proper”—that is, constitu- 
tional—campaign costs would have to be separated from other kinds of costs 
incurred by parties. 

The Federal Constitutional Court’s decision prompted the Bundestag to act 
almost immediately if public funding of political parties was to be restored. 
The parties ensconced in the Bundestag were not about to return exclusively 
to private sources of funding after feeding at the public trough for six years. 
Despite the fact that for sixteen years various interior ministers had pressed 
futilely for a general law on political parties to enforce the reporting, disclosure, 
and other provisions of Article 21, all three parties—the CDU/CSU, SPD, 
and FDP—on their own initiative introduced a comprehensive bill on parties 
that passed by an overwhelming majority.55 Approved by the Bundesrat, it 
became law on July 27, 1967.58 Besides provisions for reimbursing the parties 
for the cost of election campaigns, the Parties Law of 1967 contains detailed 
provisions relating to the 1) constitutional status and function of parties, 
2) party organization and programs, 3) nomination of candidates, 4) rights 
of party members, and 5) unconstitutional parties and enforcement of their 
prohibition. The act was carefully drawn to avoid the classifications and 
- discriminations that spelled nullification for so many state and federal laws 
impinging on the electoral process in the past. What the Bundestag did in 
effect was to codify many of the principles and rules laid down by the Federal 
Constitutional Court in numerous decisions since 1951. This was one of the 
more important by-products of the party finance case. 

The finance provisions of the statute have already generated considerable 
litigation in the Federal Constitutional Court, all of the cases so far having 
been filed by minor parties outside of parliament objecting on constitutional 
grounds to the formulae and procedures by which parties are reimbursed for 
their campaign expenditures.5” It is not yet clear which among the three 
major parties will benefit most from the Parties Law or, if such benefits do 
result, whether the disadvantaged parties would be able to claim a denial of 


55 Verhandlungen des Deutschen Bundestages, 5. Wahlperiode, 116. Sitzung (June 28, 
1967), p. 5813. 

58 See “Gesetz über die politischen Parteien vom July 24, 1967,” Bundesgesetzblatt, I, 
773-781. 

57 On this general question see Arnold J. Heidenheimer, “Public Subsidization in West 
Germany and the U.S.,” 16 Jahrbuch des Öffentlichen Rechts 367-378 (1967). 
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equal protection.5® Though the Court has up to now sustained the validity 
of the Law’s provisions it has made indisputably clear its intention to care- 
fully examine all complaints of unequal treatment that may arise under the 
statute. 

The Parties Law of 1967 closes the first chapter of the Federal Constitu- 
tional Court’s jurisprudence under Article 21. It is a record that rivals that 
of the United States Supreme Court in its role as guardian of the electoral 
process, It is worth noting here in conclusion that the Federal Constitutional 
Court’s decisions in the 1950’s actually anticipated the Supreme Court’s 
reversal of its policy beginning with Baker v. Carr,59 to remain aloof from ap- 
portionment controversies. Whether the Supreme Court would follow a policy 
of abstention in the event that Congress were to pass a law similar to the 
German statute is hard to say. Yet in William v. Rhodes,®° the ramifications of 
which Chief Justice Warren—in dissent—feared would be comparable to 
those of Baker, the Supreme Court touched on many of the problems that 
worried the German justices in the party finance case. In Williams, decided on 
October 15, 1968, the Supreme Court nullified Ohio laws that had the effect 
of keeping Governor George Wallace’s American Independent Party off the 
presidential ballot, over the objection that it was within the state’s power to 
pass reasonable regulations devised to maintain a two-party system, facilitating 
electoral choice, and thus to promote political stability. There are of course 
those who see something ominous in the likelihood that the judiciary may 
have given a boost to right-wing extremist movements in both countries. Yet, 
it is surely some cause for wonder that the top constitutional tribunals of two of 
the West’s most powerful democracies have deemed it necessary to exert 
judicial power in support of minor parties, no matter what political philosophy 
they embody. 

For Germany the Federal Constitutional Court’s role is all the more re- 
markable in view of that country’s past history, along with the erstwhile 


58 24 BVerfGE 300 (1969) and 24 BVerfGE 363 (1969). The formula on which public 
subsidies are granted is based on the 1965 federal election. Total election cost computed 
for that year was DM 95 million ($24 million). This sum was divided by the number of 
eligible voters estimated to have been around 38.5 million. The sum per voter was thus 
fixed at DM 2,50 or approximately 63 cents per voter. The reimbursement fund for the 
1969 federal election, with nearly 39 million eligible voters, would therefore amount to 
around DM 100 million, Parties receiving at least 2.5 percent of all votes cast are eligible 
to receive reimbursement proportionate to their electoral support. The law also provides 
that parties may receive payments up to a certain amount in advance of the federal election, 
but not in excess of 60 percent of the total fund. Installments are granted beginning with 
the second year following an election. 

59 369 U.S. 186 (1962). The best and most recent treatment of the Supreme Court’s 
role in the electoral process is Richard Claude, The Supreme Court and the Electoral 
Process (Baltimore and London: The Johns Hopkins Press, 1970). 

60 393 U.S. 23 (1968). 
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quiescence and conservatism of the German judiciary. What is more, the 
German Court’s decisions have been heeded, and this would seem to bode well 
for the future of constitutional government in West Germany. It is, of course, 
true that no judicial tribunal can create a regime of parties that some members 
of the German Court seem to think is the quintessence of a constitutional 
democracy. This only Germans themselves can do. So long as the German 
people strive to create a working democracy and to build a truly competitive 
party system the Federal Constitutional Court, as this paper has tried to show, 
can help to insure that the political process will be harnessed to serve the broad 
purposes of the Basic Law. 


A PHILOSOPHER’S PERSPECTIVE ON 
LAW: A STUDY OF MORRIS R. COHEN 


Herbert G. Reid, Ph.D. 





FIFTY YEARS Aco the late Morris Raphael Cohen published his first essay on 
jurisprudence. First delivered at a meeting of the American Philosophical 
Association, the paper was concerned with clarifying contemporary political 
issues and with stimulating the “validity of philosophic study.” Cohen advised 
his colleagues that the analysis of legal elements offered fresh perspectives on 
old philosophic issues.! For over thirty years after this first paper Cohen took 
his own advice, frequently giving difficult questions and problems in law and 
the writings of lawyers, judges, and others the critical attention for which he 
became so well known. In the years around 1913 Cohen conceived the project 
of a liberal analysis of American law and the American social order but later 
he had to admit that he was never able to complete it, at least in the sense of 
a systematic critique. Nevertheless, as a sympathetic commentator has written, 
“Cohen’s influence on judges and teachers of law can hardly be exaggerated. 
The weight of his legal philosophy was felt in high courts, including the 
United States Supreme Court.”? The influence of Morris Cohen continues to 
be felt in twentieth century American law. An outstanding study of the 
American Supreme Court includes the comment: “The liberal legal tradi- 
tion . . . derives much of its contemporary vitality from the pragmatism of 
James and Dewey and the contributions of jurists such as Holmes and Cardozo 
and of philosophers such as Morris Raphael Cohen.”? Cohen was very much 
interested in the place of the Supreme Court in American political life and the 
relationship between law and morals. Since his death in 1947 these two mat- 
ters have been at the center of much public discussion in the United States and 
it seems timely to inquire into his thought and influence in this regard. The 
main purpose of this essay will be to delineate the fundamental pattern of 
Cohen’s philosophy of law. 


1 Reprinted in Morris R. Cohen, Reason and Law (New York: First Collier Books Edi- 
tion 1961), pp. 139-147. 

2 Milton R. Konvitz, “The Life and Mind of Morris R. Cohen,” in Freedom and 
Reason edited by Salo Baron, et al. (Glencoe, Ill.: Free Press, 1951), p. 17. 

3 John Schmidhauser, The Supreme Court: Its Politics, Personalities, and Procedures 
(N.Y.: Holt, Rinehart & Winston, 1960), p. 144. 
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Thirty years ago, in a period of ferment in American politics and legal 
thought, Max Lerner wrote that American “legal scholarship has been for the 
most part crotchety and provincial, untutored in the larger reaches of social 
and philosophical thought, disposed to veer from extreme to extreme in the 
desperate search for the emphatic.”* Moreover, Cohen perceived these general 
traits in American legal thought and worked to clear a juristic path free of 
such entanglements. Yet this problem of freeing the law from formalistic ac- 
cumulations seems to be never ending. 

In 1959, another philosopher, Professor Iredell Jenkins, attempted to 
reveal false conflicts and show new possibilities in the strife-ridden field of 
American legal thought by playing the role of “matchmaker.” It is Jenkins’ 
view that the movements of legal idealism and legal positivism (the two major 
contending camps) “. . . point in the same direction for their completion.” 
“Tdealism,” says Professor Jenkins, “is obsessed with the notion that positivism 
denies all relationship between the law that is and the law that ought to be.” 
“Positivism,” he writes, “is equally obsessed with the notion that idealism 
asserts a coincidence of the law that is and the law that ought to be.” Morris 
Cohen never hesitated to express his distaste for both tendencies whenever he 
saw them present in legal theories. Cohen, as will be shown shortly, wanted to 
transcend both positions by synthesizing the best in each. Jenkins states that 
actually there is both an element of “morals-in-the-law” important to its out- 
comes and that outcomes of the law, although sometimes legal may yet be 
revolting to our sense of justice. Cohen’s writings include both points.® 

“The positivists have devoted their best talents to understanding the 
multiple facets of the actual legal order, and to making the legal process a 
more effective instrument of human purposes.” Jenkins calls this intention 
“the keystone of legal positivism.” “The content of the legal order, as defining 
factual arrangements, and the course of the legal process, as determining 
factual consequences, are dependent on criteria, standards, ends, purposes, 
and values that have an extralegal source and meaning. For both the sub- 
stance and the functions of the law that is are derived from and directed 
toward what is felt, however vaguely, the law ought to be and to do.” Jenkins 
calls this insistence “the cornerstone of legal idealism.” Jenkins concludes: 
“Positivism is entirely correct in its insistence upon the distinctness of the 


4 Max Lerner, Ideas Are Weapons (N.Y.: Viking Press, 1940), pp. 218-227. These 
pages make up an essay on Cohen originally published in 1933, 

5 Iredell Jenkins, “The Matchmaker: Or Toward a Synthesis of Legal Idealism and 
Positivism,” Journal of Legal Education XII (1959), pp. 1-32, at p. 28, pp. 5-6. 
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legal and moral orders; idealism is equally correct in its insistence upon their 
relevance for one another.” Morris Cohen insisted on both points in his 
philosophy of law. It is appropriate now to attempt to show the essential truth 
of all the above assertions concerning Cohen’s general approach to law. 

Following are Cohen’s concluding remarks in the chapter on Jaw in this 
magnum opus. Not only is his aversion to the extremes in positivism and 
‘idealism reflected, but also the inclination of his temperament to the latter 
perspective. 


Positivists fail in trying to separate law from all ideals, and Hegelians fail 
in trying to identify the ideal with some form of the actual, whether the 
Prussian or any other state. 


The deeper and more ancient wisdom is to recognize that divine perfection 
is denied to human beings in legal as in other practical affairs. It is 
romantic foolishness to expect that man can by his own puny efforts make 
a heaven of earth. But to wear out our lives in the pursuit of worthy though 
imperfectly attainable ideals is the essence of human dignity.? 


A few pages preceding this passage Cohen referred to “. . . the fact that ethical 
views as to what is fair and just are, and always have been, streaming into the 
law through all the human agencies that are connected with it, judges and 
jurists as well as legislature and public opinion. Indeed, the body of the law 
could not long maintain itself if it did not conform in large measure to the pre- 
vailing sense of justice.”® Writing about the same time, in an essay on the late 
Justice Holmes, Cohen referred to his “. . . great service to clarity by recalling 
us to the fact that a bad man may be perfectly within the law. . . .”® 

Cohen insisted on the importance of making a clear distinction between 
the law that is and the law that ought to be but this did not involve disregard- 
ing their interconnections which would have meant their separation in terms of 
his approach. He called for a clear view of their function in the totality in 
which they were encompassed. Rational argument, however, depends upon 
recognizing the logical distinction between judgments of what is and of what 
ought to be. He insisted on the elementary understanding that from the simple 
fact that a specific law or state of affairs exists, we cannot derive a logical con- 
clusion as to whether it ought or ought not to continue to exist unless, of course, 
we have incorporated a premise favoring or disfavoring change. Clear logical 
analysis must, he often insisted, be an integral part of the search for justice in 

8 Ibid., p. 19, p. 22, p. 31. 

7 Cohen, Reason and Nature (First Edition; N.Y.: Harcourt Brace, 1931), p. 426. 


8 Ibid., p. 406. 
° Cohen, Law and the Social Order (N.Y.: Harcourt Brace, 1933), p. 204. 
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modern jurisprudence. Writing in 1941 Cohen commented that the “un- 
fortunate separation of law from ethics, economics, and general philosophy was 
brought about by the confusion into which the older doctrines of natural law 
had fallen.” He could see no improvement in “. . . trying to revive the old 
errors and confusions.”10 A legal philosophy including a theory of justice was 
still his aim. 

In an important article of intellectual autobiography, Cohen stated that his 
interest in law and the philosophy of law was first stimulated by arbitrary and 
intellectually mediocre judicial decisions in labor cases. His criticism of the 
dogma that judges find but do not make law revealed new aspects of the old 
philosophic issue of realism and idealism. His dissatisfaction with the labor 
decisions led to a deeper realization of the necessity for rational analysis of the 
actualities of the lives of the individuals immediately involved as opposed to 
ready acquiescence in the applicability of abstract rules. But he could not 
agree that a normative (inclusive of ethical norms) point of view was to be 
discarded. The old doctrine of natural law and natural rights contained an 
element of truth not to be rejected, for the “moral demand that law should 
answer to man’s interests cannot be ignored in the study or in the making of 
the law ... [and] the evaluation of these interests is... an integral part of any 
philosophy of law.” Cohen concluded the brief discussion of his legal phi- 
losophy as follows: 


> 


Law, and even the ethical ideal itself, may certainly be viewed as the 
historic resultant of various social forces. Yet the old problem of natural 
law, the problem as to what under given conditions the law ought to be, 
remains, Realism in the law can be combined with genuine idealism in 
the doctrine of the inherent limitations of legal idealism due to the condi- 
tions of human nature, habits, the legal machinery, and the limitations of 
man’s desire for the moral good.11 


Late in life, Cohen wrote this in regard to his own approach: “... I have 
been for more than a quarter of a century advocating an avowedly normative 
jurisprudence, as the application of judgments of value or social ethics to legal 
institutions; and I have not been afraid to call it a return to natural law.” But 
it was not a return to that natural law “as ‘the failure to distinguish between 
law and morals ” that Cohen believed had “. . . prevailed in American legal 
thought, as can be seen in decisions from early colonial times to quite recent 
days.” He sympathized with Holmes’ “effort to remove that confusion . . .” 
and made it plain that he did not regard Holmes as the extreme positivist that 


10 Cohen, Reason and Law, of. cit., pp. 172-173, 183. 
11 Cohen, Studies in Philosophy and Science (N.Y.: Ungar, 1949), p. 27. 
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some of the latter’s critics and even friends did. Cohen was also quite impressed 
with the work of John Chipman Gray and more than once defended Gray 
from criticism.!2 Then what kind of return to natural law did Morris Cohen 
make? 

When Cohen undertook the construction of a new approach to natural 
law, he was not unaware of a widespread inattention and suspicion of natural 
rights doctrines that had prevailed for several years. Cohen took up the 
leading arguments against natural law theory with the characteristic intention 
of separating the grain from the chaff. He found enough of the latter in the 
opposing arguments to conclude that the kernel of the natural law approach 
offered a better basis on which to develop a philosophy of law for the problems 
of modern society. 

In his magnum opus Cohen started with the popular historical argument. 
Cohen would not grant the validity of the historical argument against the 
social contract theory because the argument missed the point of the theory. 
The argument ran, in Cohen’s formulation: the state of nature had no histor- 
ical existence, therefore the social contract is a myth and the natural law 
collapses.13 “Actually,” Cohen put it more than once, “the theory of the 
social contract as developed by Hobbes, Locke, Rousseau, and Kant was put 
forward not as an explanation of remote historical origins but as a scheme 
for interpreting contemporary processes of government.”!4 Cohen seemed to 
say that the primary method of the social contract thinkers was speculative and 
hypothetical rather than historical and empirical and that this itself suggested 
the essential nature of the idea as “. . . a concept of a continuous social trans- 
formation.” Cohen did not deny there were a few passages in their writings in 
which the “state of nature” was referred to in the past tense, nor did he deny 
the contributions that historical study could make to liberation from absolutism 
and provincialism in various areas including legal thought. He preferred to 
emphasize that many of the historical approaches of the nineteenth century 
made the crypto-rationalistic error of idealizing a prevailing system, of replac- 
ing a reformist natural law with a conservative one by taking for granted the 
values of conservation rather than the values of creation or change.15 

Cohen seldom had much patience with a doctrine that he thought identified 
the actual and the ideal. What he called the old natural law had more appeal 
because in the final analysis, “. . . the essence of all doctrines of natural rights 

22 Cohen, Reason and Law, op. cit., p. 171, pp. 178-179. Cohen’s understanding of the 
views on law and morality of his friend Justice Holmes is confirmed in good measure in the 
recent analysis by Burton F. Brody of “The Pragmatic Naturalism of Mr. Justice Holmes,” 
Chicago-Kent Law Review 46 (Spring-Summer, 1969), pp. 9-33. 

13 Cohen, Reason and Nature, op. cit., pp. 401-402. 


14 Cohen, The Meaning of Human History (La Salle, Il.: Open Court, 1944), p. 241. 
15 Cohen, Reason and Nature, op. cit., pp. 402-404, pp. 375-376. 
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is the view that any established or proposed social order or institution must 
defend itself before the bar of human welfare. In this sense the doctrine has 
not only a great past but is significant for today and for tomorrow.”’16 

Cohen often refused to deny the historical element of truth in the psycho- 
logical argument that “. . . a shallow mechanical intellectualism . . .” was an 
aspect of Enlightenment thought. He doubted, however, that it was a neces- 
sary accompaniment of a natural law approach. He asked if a romantic denial 
of the role of reason in influencing political change (as in Hegel, Marx, and 
in part, Savigny) was preferable to the intellectualism of the eighteenth 
century. He wrote no general apologia for the individualism in the old theories 
of natural law. He agreed that the social matrix of individual existence was not 
given sufficient attention, and he pointed out that the almost exclusively nega- 
tivist conception of government was neither accurate nor adequate. The old 
individualism was not fully defensible but the priority of fundamental psychic 
or social interests to laws should be recognized because laws must be justified 
by “. . . services... to these and other interests.” Here lay the basic substance 
of the natural rights perspective. 

Cohen saw the legalistic argument as an attempt to maintain “. . . the 
belief in the all-sufficiency of positive law as a closed legal system to regulate 
all possible cases.” Cohen replied that if positive law was defined as enactment 
by a human agency then such law could not possibly cover all domains of 
life. As a matter of fact, customary rules hold in many of these areas and may 
be seen as a non-positive or natural law which judges sometimes follow in 
cases unless their own sense of justice is brought into play. Furthermore, the 
judge is not infrequently faced with the problem of deciding from competing 
principles or analogies. Here, as in the above situation, natural law riding in 
the critical vehicle of scientific method should be brought to bear on the 
judicial problem. 

Cohen regarded the principles of justice as part of social ethics and not to 
be identified with personal morals or ethics. Unless such a distinction is made, 
he thought, a court (for example, the United States Supreme Court) would 
appear more intolerable in its efforts than it actually was. In his view the 
courts could not, realistically, ignore the problem of justice in American con- 
stitutional law because our bill of rights incorporated particular popular 
principles of justice. He pointed to the difficulties involved in historical at- 
tempts to give a fixed meaning to concepts such as “due process of law” and 
“equal protection of law.” The problem of justice was a recurrent one. Cohen 
advocated responding to unsatisfactory judicial results with rational efforts at 


16 Cohen, Reason and Law, op. cit., p. 202. 
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improvement of the judicial process rather than attempts to drop or deny the 
ethical question in law. 

Cohen was skeptical of all attempts to do away with the antithesis between 
the is and the ought. He rejected such attempts on the part of radical 
positivists, monistic Hegelians, and those supporting what he believed to be the 
prevalent legal theory in the United States. Radical positivists usually brought 
in a normative principle or moral imperative through the back door, he said. 
He pointed to the conflicting absolutes of the left- and right-Hegelians. The 
prevalent legal theory in the United States made a blatant identification 
between the is and the ought (the law was both the will of the people and 
the expression of immutable justice, as it ought to be in each case).17 “The 
classical jurisprudence regarded the law as a body of definite existing principles, 
which courts were merely to apply.”18 For Cohen, in all fields the realm of 
validity included but was still more than the realm of actual or historic ex- 
istence. 

Cohn felt that modern logic, with the principle of polarity and a critical 
eye for diverse relational contexts, could show a too narrow approach in the 
usual legalistic formulation of the problem of rule and discretion. The legalistic 
bias against discretion and against the appeal from law to justice was rooted 
in the view that these are detrimental to certainty and stability, according to 
Cohen. The rationalistic attention to a system of rules was rooted in a genuine 
substructure, primarily the “. . . need of certainty in human transactions and 
security against unforeseen changes.” A heterogeneous population especially 
seems to require this aspect of reliance upon law. But overattention to fixity 
and formality in law leads to that particular situation it was supposed to 
prevent, namely uncertainty and, in addition, unworkability. And so in the 
history of law, stated Cohen, we find reform waves calling for flexibility, at- 
tention to actual experience, justice. 

According to Cohen, we would do well to stop trying to erect the notion of 
“government of law” into a dogma of final revelation and concentrate instead 
on wedding rationalism and empiricism in law as has been done in science. 
Achieving an operational synthesis of certainty and flexibility, while difficult, 
is not logically impossible. Recognizing the complementarity of principle 
and fact in law as in ethics is one of the first steps. Law, for Cohen, was a 
method of regulating social action and the content of legal science more than 
that known of actual conditions. Law also includes formal principles and 
methods. 

A too narrow logical approach is often taken by defenders of the classical 


17 Cohen, Reason and Nature, op. cit., pp. 404-410. 
18 Cohen, Law and the Social Order, op. cit., p. 289. 
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theory of law. The conception of law as reason generally means, Cohen stated, 
that laws are deductions from eternal, self-evident, and binding legal first 
principles. Cohen argued that actual problematic situations do not permit 
such a simple operation due to conflicting ends (to give one of his examples). 
Logic is important not merely in regard to the application of given ends. The 
end does not always determine the means. For Cohen, the role of logic as a 
critical guide for selection was not to be slighted. To Cohen the essential point 
for scientific method in law was that rationalism and empiricism are two in- 
separable motives in the life of civilization.19 
’ Cohen described the metaphysical argument against the possibility of a 
theory of justice as the view emphasizing a relativity to time, place, and chang- 
ing conditions of questions of justice. He replied, on the historical side, that 
actual variations of moral opinion were not so inexplicable as some first thought 
after the impact of the concept of evolution. However, his main point was 
bound up with the logic of science as he understood it. He would not agree that 
people, in practice, believe one opinion to be founded as well as another and he 
continually emphasized the role of logical constants or invariants in the quest 
for knowledge. “The world of experience certainly does not show us anything 
constant except in reference to that which is changing, nor any change except 
by reference to something constant.” Cohen concluded: “The belief that the 
world consists of all change and no constancy is no better than the belief that 
all vessels have insides but no outsides.”2° 
Cohen would not accept a foundation in self-evidence for the principles of 
justice. The old model for this approach had been Euclidean geometry and 
modern mathematical thought had moved beyond it with the discovery of non- 
Euclidean systems. Self-evidence should not be used to provide an excuse for 
refusing to justify one set of first principles or procedures rather than alter- 
native ones. Cohen would settle for that set best reflecting rational coherence 


and the possibility of self-correction (that is, facilitating the addition of new 
knowledge). In experimental examination or empirical analysis which yielded 
the better system of propositions? What system of consequences follows from 
the selection of a particular set of fundamental axioms and postulates? It is 
relevant here to recall the statement Cohen liked to quote that runs to the 
effect that men should not throw to the dogs all that is not fit for the altar of 
the gods. “No mere postulating of principles, no unimaginative abandonment 
to the infinity of details will enable us to make the necessary progress.” It will 
not do to unduly minimize the role played by contingent, empirical facts as was 
the tendency in classic natural law theories, according to Cohen. An intellec- 


19 Ibid., pp. 260-264, p. 190, 264-267. 
20 Cohen, Reason and Nature, op. cit, pp. 411-412. 
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tually honest approach to the pattern of life we call law requires careful atten- 
tion to the limitation of jural ideals.21 


H 


In considering the indeterminateness of our jural ideals as a difficulty in 
the path of natural law, Cohen pointed first to the vagueness and incon- 
sistency in the popular communal judgments with which we all start. Nor 
have more formal or systematic approaches been able to easily remove these 
difficulties. The problem of determining and establishing the evidence for the 
content of justice has been an enormous one. The classic legal formula for 
justice puts it: to everyone his due or his own. But that raises the question 
of what anybody’s own is, and ignoring the question assumes the legal to be the 
just. Resorting to the notion of guaranteeing a man the product of his labor 
involves the difficult problem of determining that product clearly in a coopera- 
tive social state. Besides, there is the problem presented by those not immedi- 
ately productive, whether too young, too old, or sick.?? 

Cohen was aware that an “ethical atomism” that assumes it is “. . . always 
possible to reduce social action to that of a number of independent atomic 
units each responsible for his own deeds . . .” often leads, in practice, to a form 
of ethical absolutism. A viewpoint tolerating a certain amount of “prob- 
abilism” and pluralism was more likely to avoid that.?3 

In particular situations purely formal considerations alone are not enough 
to determine whether a law is just in content. Concretely, equality before law 
is a formal principle of legal justice. This may be had (in the sense that 
officials give no favors to a particular party) but the question of the justness 
of the law’s material content remains. Questions of justice are not legitimately 
dispensed with by confusion of the formal and the material elements in law. 
Rigorous logic showed, Cohen thought, “. . . a radical and incurable difficulty 
in all idealistic philosophies of law: either their ideal is, like the Kantian, 
purely formal and incapable of solving material issues, or, like the older theories 
of natural law and the post-Kantian idealism, they uncritically assume certain 
material principles as self-evident.”?* 

Cohen disliked the formalistic misuse of logic that involved the uncritical 
holding of a legal maxim without an eye for its actual context and possible ` 
limitations. But he detested the notion of experience and logic as mutually 
exclusive. In the life of the law logic is necessary but not by itself sufficient, 

21 Ibid., pp. 413-414. See also Cohen, Law and the Social Order, op. cit., pp. 174-175. 
22 Ibid., p. 415. 


23 Cohen, Reason and Law, op. cit., p. 25, p. 49. 
24 Cohen, Reason and Nature, op. cit., pp. 416-419. 
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he countered. Distinguishing the formal and the material elements of justice 
in law was one aspect of avoiding the complete identification of law with 
justice or their complete divorce. He believed this to be a proper application 
of the principle of polarity. 

Cohen took an integrative approach to “. . . the controversy between those 
who emphasize the existential aspect of the law and those whe stress its norma- 
tive character.” He insisted on the importance of a normative component of 
law in addition to the physical actions or behavior of legal actors. Calling 
this the complementary polarity of the logical and the existential, he also 
definitely doubted that it is “. . . humanly possible to banish the evaluational 
point of view from an adequate science of law.” Such a science must come to 
ask: “how are we to choose the basic premises of our legal system [and here] 
we enter the realm of ethics as the science of ultimate human ends.” Logic is 
insufficient here but still not unimportant, in Cohen’s view.?5 

In this regard Cohen once wrote that the 


modern tendency to belittle the importance of logic, known as anti-intel- 
lectualism, is part of the reaction against the old liberalism, which rested on 
a rationalistic basis. Legal liberalism, as represented by a man like Coke, 
viewed the law as the dictate of reason, just as adherents of the Enlighten- 
ment tried to prove all things. But we know that all things cannot be 
proved, since proof rests on assumptions; and reason cannot determine the 
whole law because reason has to do with judgments (determining the ap- 
propriateness of means to end) and cannot determine the ultimate ends 
that are a matter of ultimate choice. Hobbes is, therefore, right in putting 
will above reason in the law. But when we have said that reason determines 
the means appropriate to a given end, we have by no means belittled the 
importance of reason; for the means at our disposal . . . very frequently 
determine the ends that we are to choose.?6 


Enforcement, so important to the life of the law, depends upon the maxi- 
mum satisfaction of conflicting social interests and this, in turn, depends on 
the scientific development of jurisprudence and ethics. For Cohen, normative 
jurisprudence depends on ethics, but the two are not identical. In Cohen’s 
words: “Principles of justice are assumed in almost all branches of the law, 
but they are applied to the concrete material of social life, and the conclusion 
is based . . . not merely upon ethics, but also on the factual judgments and the 
juristic technique that operates with them.”2? 

The effort in law to assume the form of a rational deductive system was 


25 Cohen, Reason and Law, op. cit., pp. 10-15. 
26 Cohen, Law and the Social Order, op. cit., p. 256. 
27 Ibid., pp. 257-258, 
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a valid ideal goal in the view of Morris Cohen. Despite constant failure to 
achieve complete success a constructive legal approach aims at a rational ideal 
to govern the multitudinous and complicated facts of the law. “A legal system 
that works with general principles has powerful instruments” for “. . . a gen- 
eralized jurisprudence enlarges the law’s control over the diversity of legal 
situations. It is like fishing with large nets instead of with single lines.” But 
the effort of the jurist at generalization and system is always being hampered 
in the concrete situations of everyday life. In the legal field, as in other areas 
of life, it is not wise to rest lazily on hasty constructions.?8 

Cohen often endeavored to show what he aig as the inadequacy of 
the popular view of theory and fact: “hard” facts are “out there” in nature, 
while principles or theories are mere mental constructions. He emphasized 
that the process of adaptation between fact and theory is a bilateral one and 
that facts are meaningful only as parts of a system. In short, he applied his 
realism to the legal field stressing the identification both of norms, the means 
for relating decisions, and of the facts to which the norms are applied, since 
norms acquire social significance in the matrices of particular situations. Con- 
nections systematically inter-relating legal principles must be found in the 
objective facts and not arbitrarily postulated by the mind of a jurist. 

Harold Laski, friend and correspondent of Cohen, has suggested the basis 
for this emphasis in the following comment: “What he regarded as dangerous 
was the attempt to make the foundations of law no more than pragmatic 
evaluation by those in a position to operate its machinery of what would 
suit them best.”29 

Concepts have an unavoidable and desirable role in legal reasoning, and 
admitting this does not deny the possibility of their improper construction and 
use. The clarification and completion of concepts in law require the use of 
rigorous logic, a scope broad enough to consider such factors as human in- 
terests, and a recognition of the necessity of adaptation. The jurist must be 
careful not to confuse logical division and natural classification. Holding an 
instance of the latter as an absolute logical division was an all too common 
occurrence in the law of his day, Cohen thought. He advised that the judicial 
eye be kept open for actual cases not so definitely applicable as are the prin- 
ciples of physics.3° 

The problem is that the “law has to balance interests but it has no scien- 
tific scale to measure the weight of conflicting interests, nor has it even any 


28 Ibid., pp. 257-258. 

29 Harold J. Laski, “Morris Cohen’s Approach to Legal Philosophy,” University of Chi- 
cago Law Review XV (Spring, 1948), pp. 575-587, at p. 584. See also Cohen, Law and 
the Social Order, op. cit., pp. 169-170, 

80 Cohen, Law and the Social Order, op. cit., pp. 177-180. 
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means of reducing them to some common denominator.” Cohen had to con- 
clude that “. . . no ideal so far suggested is both formally necessary and ma- 
terially adequate to determine definitely which of our actually conflicting 
interests should justly prevail.” The character of law as a special technique 
for social adjustment was therefore inescapable.31 

Both an intellectualist abhorrence of legal discretion and a mystic distrust 
of legal reasoning must be transcended in Morris Cohen’s view. 


Like other useful instruments, logic is very dangerous, and it requires great 
wisdom to use it properly. A logical science of law can help us digest our 
legal material, but we must get our food before we can digest it. The law 
draws its sap from feelings of justice and social need. It has grown and 
been improved by sensitively minded judges attending to the conflicting 
claims of the various interests before them, and leaving it to subsequent 
developments to demonstrate the full wisdom or unwisdom of the decision. 
The intellectualist would have the judge certain of everything before 
deciding, but this is impossible. Like other human efforts, the law must 
experiment, which always involves a leap into the dark future. But for 
that very reason the judge’s feelings as to right and wrong must be logically 
and scientifically trained.3? 


The limitation of legal idealism in the abstractness of legal rules must be 
recognized along with the awareness of the partial necessity of such abstract 
general rules for securing certainty in human affairs. Some attempt at in- 
dividualization is unavoidable lest the weight of rules on the changing currents 
of life become unbearable. The need for discretion in the legal system pointed 
to the need for an acute sense of responsibility in the legal profession. 

Cohen thought it no disparagement of the legal profession to insist that the 
first step toward responsibility lay in the recognition of the intractability of 
human materials. Among the inherent limits of legislative power Cohen 
pointed to the unavoidable ignorance of the legislators as to all the con- 
sequences resulting from changing the law. Then, too, the legislator may not 
have knowledge of the natural circumstances to which particular legislation is 
related. Nor can the legislature control future interpretation of its laws, espe- 
cially because of its inability to foresee all relevant eventualities. 

As one would expect, Cohen also pointed to the inherent difficulties in 
forcing obedience to the law, for it is well known that perfect obedience cannot 
be secured. And Cohen, more than once quoted Spinoza: “He who tries to 
fix and determine everything by law will inflame rather than correct the vices 


81 Cohen, Reason and Nature, op. cit., p. 419. 
82 Cohen, Law and the Social Order, op. cit., p. 182. 
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of the world.” The limits of the legal machinery itself (always humanly op- 
erated) make for part of the truth of this statement. Concentrating on justice 
exclusive of a concern for consequences is iniquitous and imprudent.33 


Ii] 


It is appropriate to examine Cohen’s criticisms of at least three important 
approaches in jurisprudence before commenting from an overall perspective on 
his legal thought. He developed many of his ideas to a considerable extent 
through a method of intellectual counterpoint. Cohen read widely in law and 
the philosophy of law and he commented on numerous studies and authors. 
He made critical analyses of several juristic works and schools of thought. 
Rather than attempt what might be a glorified catalogue the attention of this 
paper will now be turned to three currents of legal thought in which Cohen 
was particularly interested. 

His contribution to a well-known symposium in which various legal scholars 
presented their own philosophies of law gave special attention to what he some- 
times called behavioristic positivism and formal normativism. He concluded 
his article with a comment on the economic interpretation of law. Cohen saw 
the behaviorists or positivists in law as those who emphasize the existential 
aspect of the law. Extreme advocates of this approach, said Cohen, insist 
“. . that a science of the law can deal only with the uniformities of actual 
behavior either of the people generally or of officials such as judges and admin- 
istrators.” To Cohen this meant a tendency to confuse law and prevailing 
custom and to make legal theory a descriptive legal sociology.?* 

The normative element of law was largely neglected or unaccounted for 
in this approach to law. Cohen did not deny the relevance of studies of custom 
for jurisprudence and the legal process but he felt it necessary to stress that 
custom “must meet certain criteria before the law will sanction it.” After all, 
he argued, “actual practices may be contrary to the policy of the law.” Actual 
law is never a complete system, as actual, nor can the jurist avoid concern for 
the purpose of the law. Cohen thought that at the root of this one-sidedness 
lay positivism’s erroneous conception of the nature of science. Science does 
not deal only with what actually is, he argued. “The actual has meaning for 
science only when judged in the light of some ideal or possible alternative.”35 

Cohen emphasized the difficulty of isolating factors in the application of 

33 Cohen, Reason and Nature, op. cit., pp. 420-425. Cohen quoted Spinoza from the 
Tractatus Theol. Polit., Ch. 20. 
34 The symposium article is reprinted in Cohen, Reason and Law, op. cit., pp. 9-16. 


The quotation is at p. 11. 
35 Cohen, Law and the Social Order, op. cit., pp. 188-190. 
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statistical methods to legal problems. The second limitation was, he stated, 
that theories or questions of value cannot be dealt with by statistical methods. 
Historical study in itself has general value (by extending our experience) but 
historical facts by themselves cannot produce particular standards of value for 
juristic purposes, according to Cohen. It has already been shown that Cohen 
argued for the necessity of a theory of social ends that law ought to serve and 
that he stressed the hypothetico-deductive method in law as in other fields of 
knowledge. Here, from an essay on law and scientific method, is a familiar 
theme: “Those who distrust logic commonly appeal to experience. But the 
fact is that experience without logical vision is stupid and brutish and supplies 
no guide for the good or civilized life.”36 

Cohen would not accept a completely formal jurisprudence. He pointed to 
Hans Kelsen’s contribution in the distinction between “. . . social fact and 
legal validity.” But Cohen was skeptical about Kelsen’s formal attempt to 
construct a normative science of law, because human beings “. . . outside of 
nature are not the objects of science.”37 

Kelsen, in Cohen’s view, focuses on the realm of validity to the point of 
eliminating all human beings. Cohen argued that it was impossible for an 
adequate jurisprudence to eliminate all reference to existence— “. . . to have 
a world of function without substance—a grin without a cat.” “The law as 
a system is an ideal” and as such is a formal standard for criticism of actuality. 
(Cohen argued that existence and validity are, “like the two sides of a window 
pane, inseparable though never identical.”) The law as a system is also a 
historical reality (as in references to the French legal system) that can be used 
for comparative purposes.38 

In an actual society Cohen held that Kelsen’s pure theory would not remain 
free of inconsistency because of the difficulties posed by the contingency and 
indeterminism in the human or material realm. 


Kelsen’s argument for a pure or unitary method would be sound if the 
law were the object of a pure and unitary science, But this cannot be so 
long as the jurist has to deal with different kinds of problems, historical, 
psychological, logical, and ethical, as well as mixed questions such as when 
we ask: What is it that courts do when they interpret a statute?39 


Harold J. Laski once expressed the thought that Cohen did “. . . less than 
justice to that economic interpretation of jurisprudence which is one of the 


38 Ibid., pp. 190-194. 

37 Cohen, Reason and Law, op. cit., p. 12. 

38 Ibid., pp. 89-91. 

39 Ibid., p. 90, and Cohen, Law and the Social Order, op. cit., p. 197. 
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major contributions of Marxism to the understanding of law.”40 A thorough 
examination of Cohen’s writings in this regard leads the writer to wonder what 
Mr. Laski could have meant, unless he was essentially complaining that Cohen 
did not fully accept the economic interpretation. An acknowledgement of the 
influence on political life of the economic interpretation is certainly not difficult 
to find in Cohen’s work. Cohen once criticized a partial tendency of Roscoe 
Pound to neglect the force of economic interests in these words: “There is a 
large mass of evidence to show that our honest convictions are largely moulded 
by the interests of the class to which we belong. We see justice clearer in cases 
where our sympathy has been developed by our particular experience. In large 
measure men act first and justify their acts afterwards.”41 

Cohen did not discount the significance of economic interests in shaping 
the law nor did he assume equal or near-equal power among social classes. He 
did deny the exclusive significance of economic factors. The theory of economic 
determinism did not.adequately recognize ethical ideals and other considera- 
tions as powerful factors in the making of law.*? 

Economic interests in common in.a population are a strong part of the 
cement of any state, but class or group divisions based largely on economics are 
present also. 


[T]he very existence of class conflicts belies the theory that any one class is 
so omnipotent that the law merely registers its will. While some classes are 
doubtless more powerful than others, the law generally represents a com- 
promise very much like a peace treaty. And, in general, legal order depends 
more on respect for the law and even on the need to be ruled than on 
mere brute force.43 


IV 


It is time to attempt to consider the legal thought of Morris Cohen from an 
overall perspective. Harold Laski has pointed out that an outstanding principle 
of Cohen’s work was that “. . . all power is exercised by some men” and that 
“power has no right as such; it has to acquire right both by what it does and 
by the manner of its doing it.” For Cohen, “the work of the law lies increas- 
ingly in the field of conscious control,” and the “objectives this control seeks 
to obtain must be increasingly capable of rational justification.”44 Turning 


40 Laski, “Morris Cohen’s Approach to Legal Philosophy,” of. cit., p. 585. 

41 Cohen, Law and the Social Order, op. cit., pp. 329-330. For Cohen on the influence 
of the economic interpretation see, for example, Reason and Law, op. cit., p. 144. 

42 Ibid., pp. 251-255; see also Cohen, Reason and Law, op. cit., p. 154. 

43 Cohen, Reason and Law, op. cit., p, 16. 

44 Laski, “Morris.Cohen’s Approach to Legal Philosophy,” op. cit., p. 582. 
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to a succinct comment from Cohen himself: “Law is a means, not an end. 
The end is a just life between living human beings here and now.”#5 

This study has attempted to show how Morris Cohen undertook to execute 
two of philosophy’s main functions (in his conception of that enterprise): 
first, to develop the role of ideal standards for measuring limited achievements 
in the field of philosophy of Jaw and, second, to show the relevance of the 
scientific idea of a self-corrective system in legal reasoning, Cohen’s whole life 
and thought may be viewed as including a deep respect for the processes of 
reason and a continuing concern in the task of establishing ethical norms by the 
use of reason. He may not have solved the major problems involved in the 
latter task but he had the insight to face them and the courage to face them 
honestly. Cohen held that the ideal of legal science will always be, to quote 
Cairns’ formulation, “in the direction of a validly constructed postulational 
system, the postulates of which will be empirical hypotheses, This suggestion 
explicitly recognizes the importance in their formulation of the role of logic, 
philosophy, and ethics. It recognizes, in brief, the legitimacy of any of the tools 
which men have found trustworthy in arriving at knowledge.”’46 Cohen in- 
sisted, as has Cairns, that we are without a complete knowledge of legal 
phenomena in the absence of full behavioristic descriptions and an evaluation 
of the values of phenomena. The guiding purpose of Cohen’s thought on law 
was also in showing the possibility and desirability of a postulational science of 
law and ethics in combination. All this was reflected in an essay Cohen pub- 
lished in 1940: 


. Since we lack omniscience as to all the possible forms of social adjust- 
ment, experimentation, or the process of learning from experience, is 
indispensable. Law and morality can coincide only in the fundamental 
assumptions as to the proper procedure to enable us to correct our mis- 
takes. Their common ideal is thus like that of science, to wit, a system that 
corrects itself by the process of testing principles by their consequences, and 
conversely, judging actual consequences in the light of principles.47 


Morris Cohen attacked judicial absolutism whether connected with the old 
mechanistic jurisprudence so powerful in his youth or with the extreme relativ- 
ism of the new legal realism of his mature years. As a recent study indicates, 
he was alert to the critical implications for democratic theory of certain 
doctrines of legal realism. As we have seen, he was especially concerned with 

45 Cohen, Law and the Social Order, op. cit., p. 34. 
46 Huntington Cairns, The Theory of Legal as (Chapel Hill: University of North 
Carolina, 1941), p. 81, p. 143. Cairns, in 1941, suggested initial concentration on the task 


of constructing only a postulational science of law. 
47 Cohen, Reason and Law, op. cit., p. 37. 
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that trend in judicial theory in which “the subjective motives of the judge, 
not the existence of rules, or even constitutions, provided the key to understand- 
ing the law.”48 The philosopher-historian John Herman Randall, Jr. has 
recently averred that Morris Cohen “was the most critical analytic mind among 
all American philosophers.”4° It is a large claim. However, those who might 
take issue with it should first examine Cohen’s work in the philosophy of law. 


48 See Edward A. Purcell, Jr., “American Jurisprudence Between the Wars: Legal 
Realism and the Crisis of Democratic Theory,” American Historical Review LXXV (Decem- 
ber, 1969), pp. 435, 438. 

49 In the American Scholar XXXIX ‘(Spring, 1970), p. 340. For Cohen’s political 
philosophy, the reader may wish to see my article “Morris Cohen’s Case for Liberalism,” 
The Review of Politics 33 (October, 1971), pp. 489-511. 
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WE EXAMINE THE SUPPOSITION, openly or implicitly avowed by some critics of 
Humanae Vitae, that when the Roman Pontiff teaches a moral doctrine that 
is based on the divine natural law, he is philosophically accountable to the 
faithful, Or, in other words, when the Vicar of Christ presents a rational 
argumentation, acceptance and submission by the faithful depends on its con- 
clusive demonstrative force. This supposition, we shall explain, is a miscon- 
struction of the nature and function of the papal teaching authority, and, 
besides, proceeds from overweening rationalist pretensions. 


I, INTEGRALITY OF THE SUPERNATURAL: A HISTORICAL CONSPECTUS 


From the first centuries of Christianity almost down to modern times, 
official Church documents record scant mention of the natural law. In 473 
A.D., Lucidus, the presbyter, recanted in a letter submitted to the Synod of 
Arles (473 A.D.) errors of the universality of the salvific will of God and the 
redemptive merits of Christ by confessing to the divine dispositions of salva- 
tion for those who lived before Christ by twice referring to the “law of nature” 
but not without relating it to the coming of the Redeemer: “per primam Dei 
gratiam, id est per legem naturae, in adventum Christi esse salvatos,” (DS 
160a), “alios lege naturae, quem Deus in omnium cordibus scripsit, in spe 
adventus Christi fuisse salvatos” (DS 160b). But substantive verities of the 
natural law of human nature was implicitly and unavoidably affirmed during 
the great Christological controversies of the fourth and fifth centuries: against 
Arius (Nicaea I, 325 A.D.), Nestorius (Ephesus, 431 A.D.), Eutyches (St. Leo, 
the Great, 449 A.D.), the Monophysites (Chalcedon, 451 A.D.). Implications 
on the natural law of human nature are also to be found in papal and con- 
ciliar teaching against Pelagius and the Semipelagians on Original Sin, Grace, 
and Predestination. In the Late Middle Ages, we find documentary con- 
demnations of carnal impurities and perversions by the unmarried and the 
married because they are in contravention of the natural law and not sinful 
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because of divine or ecclesiastical will which could have otherwise arbitrarily 
decreed their moral liceity. l 

In the middle of the nineteenth century, the rationalist denigration of the 
supernatural, the miraculous, of divine revelation, the Church itself, prompted 
in reaction Pius IX’s pronouncements on the capabilities, and limitations, and 
liabilities of human reason, of the concordance between faith and reason, and 
of the compatibility of faith and science. (Qui pluribus, 1846; Singulari 
quidem, 1854; Eximiam tuam, 1857; Gravissimas inter, 1862; Tuas libenter, 
1863; Quanta cura, 1864.) The First Vatican Council pronounced on the 
authentic dynamism and ordination of human reason to accord with revela- 
tional verities, i.e., on the natural law governing the operation and functions 
of human intellection. And in turn, the Council taught that for the present 
condition of fallen mankind, revelation is by moral necessity an indispensable 
auxiliary to reason, even within areas of its own competence. 

From Leo XIII to John XXIII, the Second Vatican Council, and Paul 
VI, there is an increasing frequency of referrals to the natural Jaw motivated 
in part by the modern insistence on reasonableness apart from religious pro- 
nouncements—(a riposte to the rationalists. Was not the Medieval Age of 
Faith an Age of Reason more truly than the Age of Enlightenment?). Besides, 
the social, economic, and political inequities and disorders were to be righted 
hardly because of the faith of the people. The encyclicals were to the whole 
world, The problems of peace and war, the confrontation with totalitarian 
regimes, social justice, ethnic and racial relations, underdeveloped countries, 
marital relations, medical-moral questions—all these were to be answered in 
terms of the natural dignity of man and the inherent rights of human nature. 

In the generality of papal pronouncements there is one constant—the 
natural law is authentically existential as a constituent of evangelical morality. 
There is no-dichotomy, no separatism between the two except as a methodolog- 
ical requirement of the philosopher’s speculation. The distinction of the moral 
realities endures authentically through a gradation of orders, in the unity of 
one final end of-man. Patently, the supernatural means a superiority of status 
to the merely natural. But it is in relating properly in conceptual terms the 
two orders that constitutes the classic opposing perspectives of Augustinians 
and Thomists, on nature and grace, and correspondingly, philosophy and 
theology, reason and faith. Be that as it may, grace does not absorb nature but 
grace docs penetrate its inner being; grace is not opposed to nature but, on the 
contrary, besides elevating and sanating it, grace facilitates human understand- 
ing (illumination, an Old and New Testament term) and confers power to the 
will (a Johannine and Pauline term) in order that men may become sons of 
God. Human nature without grace will never attain the beatific vision of God. 
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Grace without the employment of the spiritual and moral capabilities of man 
does not sanctify. The evangelical morality presupposes and perfects the 
natural law even as it goes beyond it. 

The early apologetes and Fathers of the Church who perforce had to phi- 
losophize with their contemporaries gave expression to this ‘integration of the 
supernatural in a logical succession of bolder affirmations. St. Justin’s Dialogus 
cum Trypho, Lactantius’ Institutiones, St. Ambrose’s De O fieüs Ministrorum, 
and, to a lesser degree, Minucius Felix’s Octavius, Athenagoras’ Legatio pro 
Christianis, Irenaeus’ Adversus Haeresis, and Clement of Alexandria’s Stro- 
mates insisted on the compatibility of reason and Christianity, then, on the 
beneficent effects of Christian revelation on reason, further — reason finds its 
own fulfillment and highest achievements in the Christian truths — indeed, 
classical wisdom itself — Plato, Aristotle, the Stoics, had been providentially 
motivated by the advent of Christ. Had not St. John written that the “Word 
enlighteneth every man who comes into this world”? The Petrine exhortation 
to give reason for the faith, an invitation to apologetics, is given a new develop- 
ment best epitomized by St. Augustine’s De Utilitate Credendi. St. Anselm 
made more forceful affirmations — fides quaerens intellectum, credo ut in- 
telligam. 

The conceptual history of the natural law began with the Greeks who saw 
it as an immanent entelechy at work within the natural processes striving 
towards self-fulfillment. The Romans projected this connatural teleology 
against the overall design of the cosmos where the logos conferred on each 
being its “due” place in a hierarchical structure of the universe. This natural 
order was to find its counterpart in the harmony and rectitude of human 
conduct. 

The Catholic canonists, civilists, and theologians strove with scholastic 
vigor to systematize the various categories of law-natural, eternal, civil, and 
ecclesiastical into a coherent pattern of obediences. But for all their zeal for 
definitions and distinctions, the moral problematic was compounded by the 
status of man before and after the Fall. Gratian’s Concordia Discordantium 
Canonum was successful in forging considerable order out of the mass of dis- 
parate laws, but even he could not avoid hyphenations between the natural, 
divine, and human laws. The canonists gratefully took their cue from Gratian 
and identified natural law with scriptural commandments. They were thus 
able to ignore Ulpian’s all-comprehensive definition of the natural as inclusive 
of the instincts of the animal kingdom and accentuate at the same time the 
rationality that sets man uniquely apart from it. Aquinas’ masterly treatise 
in his Summa Theologica defined four categories — eternal, natural, human 
and divine positive law with a separateness that eliminated hyphenations, but 
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withal affirmed a harmonious and orderly interrelationship between them. By 
prescinding from Original Sin, which had complicated the problem for his 
predecessors and contemporaries, Aquinas could distinguish animal appetites 
from sinful concupiscentia. By this method-he was able to show a spiritual 
continuity of the natural appetites of man — all of human biology, with the 
rational and moral, and thus affirm their authentic goodness and capability 
to be infused with grace despite the wounds inflicted by Original Sin. Plato’s 
heavenly paradeigma had become Augustine’s eternal law of the all-provident 
God which neither the Platonic Absolute Good nor the Aristotelian Unmoved 
Movers could even dimly suggest. God’s will entered into the realm of human 
conduct per modum cognitionis, not merely by being subjected to it without 
choice, per modum actionis et passionis. For what is the natural law of human 
nature but the eternal law brought into human psychology. With this the 
decisive philosophic break with cosmological necessitarianism was accom- 
plished. Yet even Aquinas for all the neatness of definition could not shunt 
off his philosophical speculations entirely from revelational data. He held, 
reluctantly, no doubt, that the institution of slavery was justifiably permissive 
as a result of sin. 

The difficulty of the pre-Thomists in disengaging the various classifications 
of law from one another ought not to be attributed simply to a less ingenious 
philosophical acumen than that of Aquinas. Rather it took root from the 
existential ‘integration of the natural in the supernatural. And this in turn 
explains the mutual reliance of philosophy and theology, of reason and faith. 
This found its classic expression in Vatican I. The existence of God can be 
known by reason in accordance with Paul’s Epistle to the Romans (1:20). 
God nonetheless revealed Himself to the human race “in another and super- 
natural way” (Heb. i:iff.) (DS 3004). Then, the Council proceeded further 
to affirm thie-moral necessity of divine revelation in the present condition of 
mankind that those religious truths which are by their nature not impervious 
to reason may be known more readily by all, with firm certitude, and without 
any admixture of error (DS 3005). This proposition has been repeated prac- 
tically verbatim by our natural law Pontiffs and Council (Pius XI, Gasti 
connubii, AAS 22 (1930) 579-80; Pius XII, Humani generis, AAS 42 (1952) 
561-62; Second Vatican Council, Dei verbum, n. 6). 

There are certain discernible characteristics in the referrals to the natural 
law in official Church documents: (i) papal and ecclesial teaching authority 
(there is no other teaching authority in the Catholic Church) has identified 
a natural Jaw precept as deriving from a natural law principle as distinguish- 
able from the evangelical ethic; (ii) the particular concrete application is war- 
ranted by a moral obligation proceeding from that same source; (iii) the desig- 
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nation of the natural law invariably (as best as I have been able to ascertain) 
appears in context related to the lex Christi. This is done in one of three ways: 
(a) either by general all-comprehensive terms that in context preclude the 
exclusion of one or the other — “all his (man’s) actions, insofar as they are 
morally good or evil,” “the moral order,” “the entire moral law, 
issues,” “the total deposit of truth,” etc. (b) by explication — “the entire 
moral law, both natural and evangelical,” “authentic interpreters of all moral 
law, not only, that is, of the law of the Gospel, but also of the natural law,” 
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etc. (c) and by conjunction: “natural law and divine law,” “a teaching 
founded on the natural law, illuminated and enriched by divine revelation,” 
“moral and religious,” etc. (iv) in none of the pontifical and conciliar docu- 
ments do we find a systematic corpus of natural law doctrine or an identifica- 
tion of the Church’s traditional natural law with any particular system or 
theory of a school of natural law — (save the pontifical counsels that seminaries 
follow St. Thomas as a guide in philosophical and theological inquiries, not, 
however, as Pius XI admonished without that “honorable rivalry with just 
freedom from which studies make progress,” cf. Leo XIII, Aeterni Patris, DS 
3135, Pius X, Doctoris Angelici, DS 3601, Pius XI, Studiorum Ducem, DS 
3665). (v) the competence and authority to declare what is contained and 
the extent of the deposit of truth committed to it belongs to the magisterium 
solely. Private “theologians” are free to opinionate on the matter but what 
they say that is at variance with papal and ecclesial doctrine should have no 
validity with the faithful. They have received no apostolic mandate from 
Christ. Indeed, for centuries, theologians in the technical sense did not exist. 
(vi) whenever the Church teaches natural law doctrine or a specific applica- 
tion of it to a concrete moral issue, it does so by virtue of the Petrine com- 
mission, and not as eminent philosophers or world-renown metaphysicians. 
We cannot too strongly stress these propositions because it explains why we 
have said critics of Humanae Vitae who require a philosophically conclusive 
demonstration as a condition for acceptance are misconstruing the scope 
and function of the divinely established magisterium. The Church does give 
reasons for its condemnations of totalitarianism, abortion, artificial contracep- 
tion, of economic exploitation, racial discrimination, etc. But the motive for 
submission to the Church’s doctrinal teaching by the faithful is the divine 
investiture of the magisterium with Christs promise of inerrancy, and not the 
intrinsic merits of its arguments, the persuasiveness of its ratiocinations or 
the conclusiveness — as each may judge—-of its demonstration. But even 
these philosophic expectations are unwarranted. 
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H. RATIONALIST PRETENSIONS 


The naiural law is so called not because it is discernible by a natural fac- 
ulty, human reason, but because it is the law of the nature of man. Nor is 
it called natural law because it is the law of human reason — but because it 
is the will of the divine legislator made manifest in the exigencies of human 
nature as an obligatory norm of moral conduct. To speak of the “appeal to 
reason” and the “law of reason” in the context of natural law should not 
suggest more than a methodological approach. No human reason has the 
power or the authority to legislate its own morality, 

The naturalness of our nature’s moral Jaw is unaffected by the cognitive 
process by which we come to know it. It may be known by natural infor- 
mation (rational speculation, philosophy, synderesis) and by a divine didactic 
(revelation). God may reveal philosophical truths, doctrinal and moral, as 
well as supernatural. If the knowledge of these truths is necessary to salvation, 
then God must will a way by which men may come to know them with 
certitude and without error. It is within the boundaries of these propositions 
that we situate the natural law doctrine of Humanae Vitae as taught by 
virtue of the apostolic authority of the Roman Pontiff. 

It has been customary to speak of philosophy as the knowledge of reality 
by “unaided reason.” This may be misleading. Who, for example, can pre- 
clude the hidden action of grace in human thought? Who will deny the 
influence of religious faith on philosophical inquiry? Did not St. Thomas 
Aquinas, the philosopher, succeed where Plato, Aristotle, and the Greek and 
Roman Stoics had failed because of the undoubted assistance of his Catholic 
Faith on the nature and existence of a personal God, on the divine attributes 
— eternity, infinity, omniscience, omnipotence, universal and specific provi- 
dence — and on the personal immortality of every man? “Unaided reason” 
may mean no more than a conscious, deliberate effort of the Christian believer 
who philosophizes, not to admit an authoritarian proposition as an intrinsic 
element in the process of reasoning. Even here, we encounter an intriguing 
experience. In his classic treatise on Law (Summa Theologica, I-II, Quaes- 
tiones 90-109), in discoursing on the Essence of Law, the Various Kinds of 
Law, on the Effects of Law, on the Power of Human Law, on Change in Law, 
St. Thomas Aquinas, the philosopher, totally dedicated to a purely rational 
approach to natural law ethics, frequently cites and quotes Aristotle — “ac- 
cording to the Philosopher,” “as the Philosopher teaches,” “as is stated in 
Metaphysics,’ “according to Ethics,” etc. This is not unexpected. What is 
striking are St. Thomas’ more prolific citations and quotations from the Old 
and New Testament. A cursory review numbers at least eighty-nine biblical 
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references. A more attentive check might yield a higher count. Not only are 
the number and frequency of scriptural texts impressively notable but even 
more so the wide diversity of scriptural sources employed in a philosophical 
treatise on Law: Exodus, Leviticus, Deuteronomy, Kings, Psalms, Proverbs, 
Ecclesiastes, Isaiah, Osea, Matthew, Luke, John, Acts, Romans, Corinthians, 
Galatians, Timothy, Hebrews, Peter. ‘Though they are hardly quoted as 
authoritative supports — they are used under Objection as well as under Reply 
— surely they are brought into the flow of philosophic argument for the content 
and cogency of expression and, will it or not, as respectable propositions worth 
noting even in an inquiry of “unaided reason.” When a Christian reasons, it 
is a Christian who reasons. “Unaided reason” is not so “unaided” after all. 
The second rationalist pretension is even more unwarranted than the first. 
Should not a natural law precept, one that is grave and necessary for salvation 
within the subsumption of the higher evangelical law, be demonstrable and 
compelling upon each conscience? Such an expectation is unfounded. In 
maintaining the existence, intelligibility, and obligatory force of the law of 
human nature, philosophers within and outside the Church, have never 
affirmed that all men, or the generality of men, or the majority of men — are 
possessed of the same knowledge and convictions on the same moral precepts 
and on identical practical applications. Further, we may well question how 
many “proofs” and “demonstrations” which are conclusive to a philosopher 
are equally so for the generality of philosophers—not to mention the non- 
philosophizing minds. We may go yet further and ask whether there is any 
one “proof” that has won general acceptance. How many proofs are there, 
for example, on the existence of God and personal immortality that is beyond 
contestation among all philosophers? We are speaking of Catholic philoso- 
phers who hold firmly to the same doctrinal propositions but who challenge 
one another’s demonstrations. One need only recall what vicissitudes have 
befallen the quinque viae of St. Thomas. What is most intimate to our very 
being is not necessarily more readily evident to general acceptance. The 
philosopher’s “proof” is not as appealing as the empirical evidence of the 
scientist nor does it appear as conclusive as the mathematician’s Q.E.D. 
Another rationalist pretension bears the credentials of reasonableness. It 
is supposed that by collective and collaborative discourse a general consensus 
might be reached on a moral norm and its practical application. Here the 
history of human experience dispels any such hopeful expectations. It is naive 
to believe that human consciences would be held bound in a grave matter of 
morality by a general consensus, that a majoritarian determination would be 
subscribed to and acted upon by the dissenting minority, an expectation most 
unlikely in an atmosphere of the inviolability of the individual conscience. 
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Compromise and general consensus belong to the political process which 
knows no political absolutes, but expediency, opportuneness, effectiveness, in 
the choice of any number of morally good means and goals. These political 
choices are reversible according to preestablished procedures but the specific 
determination must ever accord with the exigencies of the moral order. 

Philosophic consensus is no less a myth than theological consensus. The 
history of philosophy as well as the history of theology and religion dis- 
closes a centrifugal tendency to division, and proliferation. When we speak of 
philosophia perennis, we are referring to a constellation of basic philosophical 
propositions which thinkers have held in common across the span of centuries. 
Philosophia perennis may or may not prevail at different periods in history 
but it is never beyond challenge and rejection. Theological consensus within 
Christianity has been a derivative of the Teaching Authority of the Catholic 
Church. Outside its fold, theological doctrinal differences and ecclesial divi- 
sions have multiplied to the hundreds especially since the sixteenth century. 

In place of these rationalist pretensions that seem unwarranted to us, 
ought not the reasonable expectation to be the divine provision of an unfailing 
Teaching Authority to interpret and apply the moral imperatives of the 
natural law which are not so easily discernible by “unaided” human reason? 
The philosophizing dissidents have required of the Vicar of Christ what 
philosophers have never achieved themselves. With benefit of the Christian 
vision, reason can have no illusions as to its limits. Least of all should the 
philosopher forget the indebtedness of reason to revelation and on certain 
natural verities its moral necessity. This moral necessity is fulfilled by the 
ecclesial Magisterium, ture divino. There is no other Teaching Authority of 
divine revelation on earth. 


The task of authentically interpreting the word of God, whether written 
or handed on, has been entrusted exclusively to the living teaching Church, 
whose authority is exercised in the name of Jesus Christ (Dei verbum, 
n. 10. Italics supplied). 


“Lord, that I may see” is a prayer which the philosopher and the theologian 
no less than the blind may sincerely utter. 


Wi. CHRISTIAN PEDAGOGY 


Our Divine Lord did not establish a Platonic Academy, an Aristotelian 
Lyceum, the Stoic’s Porch, nor a Schoolmen’s university where reason, the 
appeal to reason, and the intrinsic merits of an argumentation were the prin- 
cipal warrant for acceptance through personal persuasion and conviction. 
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Our Divine Lord did not say, “He who agrees with you agrees with me,” but, 
“He who hears you hears Me.” The expectation that the faithful should have 
of the successor of Peter is not a philosophical accountability when as Supreme 
Pastor of the Universal Church he teaches a moral doctrine of the natural law 
to be binding in conscience. The solemn definitive teachings of the popes and 
of the councils in union with him are not surprisingly similar to the pedagogy 
of the Divine Master. 

When Our Lord is discursive, it is to illustrate by means of similes, meta- 
phors, parables, and examples drawn from daily experience the necessity of 
a prudential judgment which is no less necessary to the spiritual life than to 
earthly concernments. But when He teaches truths, doctrinal and moral, 
ie., His divinity, the Trinity, the Blessed Eucharist, the indissolubility of 
marriage, charity, compassion, forgiveness, etc., He does so by simple dec- 
laration. “The Father and I are One,” “Unless you eat My Body and drink 
My Blood, you shall not have life in you,” “What God has joined together 
let no man pull asunder.” His auditors were “scandalized” at His “hard say- 
ings” and many “walked no more with Him.” He did not call them back 
and reason with them — save in exceptional instances of the briefest apolo- 
getics. “If you do not believe what I say, believe My works.” “If I do the 
works of Beelzebub, then his kingdom is divided against itself.” Nor will it do 
to counter that Our Lord could not explain divine mysteries adequately in 
human terms whose acceptance depended wholly on faith in His divinity. 
The issue before us is whether there are not some natural verities (opus 
creationis) which are necessary to salvation (opus recreationis) which are not 
easily within the capacity of all to discern clearly and with certitude. Whether 
this general intellectual incapacitation constitutes the moral necessity for the 
exercise of the Teaching Authority of the Church in such moral matters. 
If human reason has been auxiliary to revelational theology, it is no less true 
that revelation has been not only auxiliary to reason but also in certain issues, 
doctrinal and moral, an indispensable associate—by the grace of divine 
provision. 

The pedagogy of Scripture is Kerygma, proclamation, and didache, teach- 
ing. When St. Peter exhorted the early Christians “to give reason” for their 
Faith, he gave impetus to apologetics — the pedagogy of rationally explaining 
the credentials of Christianity. But this was hardly an educational exchange of 
philosophical accountability. The four Gospels and the Epistles are declara- 
tive, authoritarian, affirmatory and prohibitory in their pedagogy. We are 
considering the nature and manner of “teaching” by the Roman Pontiffs 
and the councils. In none of the solemn definitions of the councils from 
Nicaea on were the arguments—even these were in considerable part authori- 
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tarian in kind — of the controverted doctrine ever inserted into the ultimate 
formulation of the doctrinal proposition. This is no less true of Vatican II. 
Though given more to discursiveness than any of the preceding ecumenical 
councils, its discursiveness is addressed to those who already hold to certain 
beliefs and convictions. Its discursiveness is expository, hardly demonstrative. 
Two of the Council’s documents which may be described as uniquely modern, _ 
The Declaration on Religious Freedom (Dignitatis humanae) and the Pas- 
toral Constitution on the Church in the Modern World (Gaudium et spes) 
are resonant with such authoritarian phrases as “this Vatican Synod declares,” 
“Synod further declares,” “Religious bodies also have the right,” “the Council 
affirms,” “this sacred Synod likewise professes,” “the Church sincerely pro- 
fesses,” “the Church recognizes’—when speaking of the natural law expli- 
citly or by implication, when discoursing about the dignity of all men (created 
in the image of God) and their connatural rights as being rooted in their very 
being, or when teaching about conjugal love. The occasional “therefore” and 
“hence” are but concatenations in a continuity of progressions of judgments 
and not the conclusion of a syllogistic demonstration nor may they be con- 
strued as such. 

Both the clarity and certitude of the natural verities, doctrinal and moral, 
taught by the Council are put beyond all rational challenge not by an ir- 
refutable philosophic demonstration but by reliance upon biblical revelation 
and principally upon Christian revelation. The Decree on Ecumenism (Uni- 
tatis integratio) with its practical norms for promoting the restoration of unity 
among all Christians is immediately situated in the Introduction and Chapter I 
within the boundaries of Catholic dogmas: the divine establishment of the 
Church; the Petrine commission; the primacy and universal jurisdiction of 
his successors, together with a repetition of those scriptural texts upon which 
the infallibility of Peter and his successors is based (here, too, note the recur- 
rent theme underlying collegiality of Lumen gentium—‘the bishops with 
Peter’s successor at their head”); “the unity of the Church of God”; non- 
Catholic Christians are brought through Baptism “into a certain, though im- 
perfect, communion with the Catholic Church”; “it is through Christs Cath- 
olic Church alone, which is the all-embracing means of salvation, that the ful- 
ness of salvation can be obtained”; “that unity of the one and only Church 
which Christ bestowed on His Church from the beginning. This unity, we 
believe, dwells in the Catholic Church as something she can never lose”; “the 
Catholic Church has been endowed with all divinely revealed truth and with 
all the means of grace”— all these dogmatic affirmations are made in advance 
before the Council Fathers proceed to express their reverence for the sincerity 
and piety of non-Catholic Christians with whom they exhort the faithful to join 
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to charitable discourse and mutual understanding as a practical program 
that may hopefully and prayerfully conduce to the unity of faith of all Chris- 
tians within the Church of Christ. Much is professed because far more is 
presupposed. It is not without significance that the Decree on Ecumenism 
was promulgated on the same day as the Dogmatic Constitution on the 
Church, November 21, 1964. One can search in vain for any philosophic 
proof or demonstrations in any of the sixteen official documents of the Second 
Vatican Council. (Italics supplied.) 

All of our preceding reflections may best be pursed together by a passage 
from the Declaration on Religious Freedom: 


In the formation of their consciences the Christian faithful ought carefully 
to attend the sacred and certain doctrine of the Church. The Church is, 
by the will of Christ, the teacher of truth. It is her duty to give utterance 
to, and authoritatively to teach, that Truth which is Christ Himself, and 
also to declare and confirm by her authority those principles of the moral 
order which have their origin in human nature itself (n. 14. Italics sup- 
plied). 


The Fathers of the Council state that the Church is divinely established to 
teach truth. The Fathers draw no distinction between papal ex cathedra 
definitions, solemn definitions of councils with the approval of the Roman 
Pontiff, definitions of the ordinary, i.e., constant and universal teaching of 
the Church, and the authentic and authoritative noninfallible pronouncements. 
The prefatory phrase, “sacred and certain doctrine,” should in context be un- 
derstood in all its comprehensive meaning. The Church has “the duty to give 
utterance to, and authoritatively to teach, that Truth which is Christ Himself” 
and on that same level of authoritative teaching— “also to declare and con- 
firm by her authority those principles of the moral order which have their 
origin in human nature itself.” The omission of the distinctions noted can 
scarcely be considered an oversight. 

It is notable that only in three paragraphs of the sixteen official documents 
do the Fathers speak of infallibility (Lumen gentium, n. 25). Everywhere 
else the texts read, “the teaching office of the Church,” “teaching authority 
of the Church,” “duty to give utterance to truth,” “authoritatively to teach,” 
and of itself, this Sacred Synod “declares,” “professes, 
menical councils of the past were noted for their solemn definitions, the Second 
Vatican Council is uniquely renowned for elevating the demands of the 
authentic and authoritative “teaching” of the Church not formally charac- 
terized as infallible upon the religious submission of the mind and will of the 
faithful. It is such authoritative “teaching” not formally avowed as infallible 
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proclaims.” If ecu- 
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that is to be the spiritual instrumentalities of achieving the council’s triple 
objective: giving witness to God in the modern world; to build up the Mys- 
tical Body of Christ, His Church on earth; and to restoring the unity of faith 
among all Christians within the fold of the Catholic Church. The dissidents 
have missed the forest for the tree. 


IV. THE NATURAL OF THE SUPERNATURAL 


Historians of philosophy within the Church might ponder with profit how 
much more we have come to know about the nature of man through revelation 
of his supernatural vocation than was known in the pre-Christian period or 
since the advent of Christianity in ignorance or rejection of it. This would 
in no small measure point to the moral necessity of revelation for natural 
verities about man (and God) and explain, too, why natural law principles 
of morality are within the deposit of truth committed by Christ, Our Lord, 
to the Teaching Authority of the Church to teach all men to the end of time. 
Before looking into the biblical basis of the natural law tradition, we ought 
to note that the early Church carried out its evangelization of Jews and Gen- 
tiles for a span of years without any written Gospels and Epistles. It under- 
scores the unique charism with which the magisterium of the Church was 
invested by its Divine Founder. 

In his Epistle to the Romans (1:19-21; 2:14-15), St. Paul declares the 
knowability of God from creation (1:19) and then abruptly states the Gen- 
tiles actually had knowledge of God (1:20). The Apostle does not say by 
what specific manner of reasoning, i.e., analogy, causality — man can come 
to know God from the contemplation of the universe — if he adverted to the 
question at all. But their acknowledgment of the existence of God by the 
use of reason is such as to hold them inexcusably guilty for failing to worship 
Him as they ought. In Romans (2:13-15), St. Paul points to a second source 
of rational cognizance of God, the human conscience, through “the law written 
in their hearts” (i.e., synderesis) (an expression that will reappear repeatedly 
in Church documents). Moral depravity darkens both man’s intelligence and 
his conscience. Certain reflections are here in order. When St. Paul speaks 
of natural law morality, he is far from admitting to a natural morality. The 
validity of the existence, intelligibility, and the obligatory force of the natural 
law does not constitute natural morality. Within the context of the super- 
natural its authenticity is preserved, “taken up,” so to speak, within the Gospel 
ethic. Historically, natural law morality alone more often than not fails. The 
Church since the days of Augustine taught the necessity of divine grace for 
the integral fulfillment of the natural law. As a salvific force it is completely 
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insufficient and ineffective. There is only one way of salvation for all men — 
through the redemptive merits of Jesus Christ, Our Redeemer. There is only 
one saving morality, the evangelical, of which the natural law moral precepts 
are existentially a constituent part. 

When St. Paul preaches natural law morality he is far from teaching a 
duality of moral orders. He makes it clear in his other epistles that natural 
law precepts are taken up within the evangelium. This is clearly evident in 
his first Epistle to the Thessalonians (4, 1-12), where natural law morality is 
contributory to sanctification within the Christian dispensation. Philippians 
(4, 9) summarily purses together the totality of human conduct. “. . . all that 
is true, all that deserves respect, all that is honest, pure, admirable, decent, 
virtuous, or worthy of praise.” 1 Corinthians (7, 10) affirms the indissolu- 
bility of marriage, a natural law precept, and speaks of it as “the Lord’s 
commandment.” 

In the apostolic Church we find recorded evidence of natural law proscrip- 
tions in- the Didache or Teaching of the Twelve Apostles, the first-century 
summary of the teachings of the Apostles for the catechumens. In the category 
of mortal sins listed under the Way of Death (5, 2) is the extinction of life 
by contraceptive drugs (pharmakeia) and abortion (“child-murderers”). The 
identical condemnations are to be found in the Episile to Barnabas (20, 2), 
Clement of Alexandria (Paedagogus, 2, 10, 91, 2), Marcus Minucius Felix 
(Octavius, 30, 2), Lactantius (Divinae Institutiones 6, 20, 25), St. Justin 
(Apologia 1, 29) Athenagoras (Legatio pro Christianis 33). Neither contra- 
ception nor abortion is explicitly mentioned in the New Testament writings, 
yet they, as no one doubts, are human acts under the governance of the moral 
law. Nearer to our modern times, during the pontificate of Alexander VII, 
we find in the Errores doctrinae moralis (Propositiones Decreti, 24 Sept. 1665, 
DS 2021 ff.), condemnations of duelling (n. 2), killing by private judgment 
and authority (ns. 17, 18, 19), unnatural sexuality (n. 24), concubinage 
(n. 41). A decade later, Pope Innocent XI condemned Erroes doctrinae 
moralis laxioris (Decr. S. Officii 2 Mar. 1679. DS 2101 ff.): that there is 
no moral obligation to love our neighbor by internal as well as formal, external 
acts (ns. 10, 11); denial of the need to give alms from superfluities (n. 12); 
satisfaction on the misfortunes of others because of personal advantage accru- 
ing therefrom (ns. 13, 14); oathtaking without intention of meaning to do 
so (n. 25); false witness, concealment of truth, lying (ns. 26, 27); killing on 
private judgment and personal execution (n. 30); killing as an excessive pun- 
ishment disproportionate to the offense (ns. 31, 32); abortion (ns. 34, 35); 
stealing (ns. 36-39); usury (ns. 40-42); false testimony (ns. 43, 44); 
fornication (n. 48); the denial of the intrinsic evil of immoral sexuality (n. 
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49); collusion in illicit sexuality (ns. 50, 51). If someone should object that 
some of these proscriptions have a biblical origin, the objection is prompted 
by a misconception. A natural law precept does not lose its naturalness be- 
cause it is divinely revealed. The naturalness is not transmuted by the cogni- 
tive process. God may choose to reveal His will by a divine didactic other than 
by its evidentiary manifestations in the works of His creation, 


V. INCARNATION AND THE NATURAL LAW 


The truth is that only in the mystery of the Incarnate Word does the 
mystery of man take on light. For Adam, the first man, was a figure of 
Him who was to come, namely Christ the Lord. Christ, the final Adam, 
by the revelation of the mystery of the Father and His love, fully reveals 
man to man himself and makes his supreme calling clear. It is not sur- 
prising, then, that in Him all the aforementioned truths find their root and 
attain their crown. . . . Since human nature as He assumed it was not 
annulled by that very fact it has been raised up to a divine dignity in our 
respect, too. For by His Incarnation the Son of God has united Himself 
in some fashion with every man. He worked with human hands, He 
thought with a human mind, acted by human choice, and loved with a 
human heart. Born of the Virgin Mary, He has truly been made one of 
us, like us in all things except sin (Gaudium et spes, n. 22. Italics sup- 
plied). 


In the Pastoral Constitution on the Church in the Modern World, the 
Council addressed itself “to the whole of humanity” and concerned itself 
principally with “man himself, whole and entire, body and soul, heart and 
conscience, mind and will” (n). The central theme is that the natural dignity 
of man is better understood through the revelation of the supernatural dignity 
of man and above all and much more so by the Incarnation whereby the Son 
of God in the awesome mystery of the hypostatic union assumed an unblem- 
ished human nature in the unity of one divine Person. Apart from the require- 
ments of Redemption, the Incarnation is the greatest compliment paid to 
human nature. In Genesis God created man in His image. In the “fulness 
of time” the Son of God became the Son of man. In a paraphrase of the 
Second and Third Councils of Constantinople, the Council Fathers affirm 
dogmatically that the Son of God assumed a truly human nature — and this 
is what constitutes the unitive likeness between the Incarnate Word and every 
man. Its authenticity is further confirmed by the fact that Christ, Our Lord, 
taught natural law obligations: redemption of debts, payment of taxes, obe- 
dience to civil authorities, the duty to alleviate our neighbors’ burdens, daily 
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sustenance for services rendered, etc. Our Divine Lord and St. Paul spoke 
of recompense for spiritual ministries. 1 Cor. 9:4-18. 

We cannot repeat too often that natural law is inseparable from the being 
of man and secondly, that natural law morality is not natural morality but 
within the supernatural status of man takes on a salvific force only as part 
of the lex Christi. It is in this light that exigencies of the natural law become 
part of that total deposit of truth committed to Peter and His successors to 
teach, interpret, and apply for the salvation of our eternal souls. 


VI, CHRISTIAN VOCATION AND THE NATURAL LAW 


The invitation to the Christian vocation is intelligible in a twofold way, 
in its human articulation and in its resonant response in human capacity and 
experience. The lex Christi not only supposes the intelligibility and knowledge 
of the connatural exigencies of human nature but is built upon it as well as it 
incorporates and elevates it. The evangelical morality is communicated to 
man in that same human language within which the lex naturae is discerned 
and formulated judiciously. When God speaks to man, He speaks in human 
terms; there is no other way of communicating with man unless by the ex- 
ceptional way of infused knowledge and even then God must do so within 
human conceptual intelligence. “If faith comes by hearing,” as St. Paul 
wrote, what is heard must in some way be verbally cognizable so that auditors 
may “walk away” because of the “hard sayings” or follow Him because He 
is “Christ, the Son of God.” Our Lord’s parables are drawn from immediately 
felt experiences: the calculating sagacity of wise stewards; vigilance of shep- 
herds against the thief in the night; reenforcement of garrisons against enemy 
assaults — the centrality of prudence against deception; true life is union 
with God—*“I am the vine, you are the branches. Abide in Me and I in 
you”; the characteristic of love is above all unity of wills: “If you love Me 
keep My commandments”; “Not everyone who calls out, Lord, Lord, will 
enter into the kingdom of heaven, but he who does the will of my Father”; 
“Not My will but Thine be done.” St. Paul’s exhortation for husbands and 
wives to love one another as Christ loved His Church and gave His life for 
it can only be intelligible in terms of human ardor and total fidelity. Some 
Romans who admired courage were converted to Christianity by the example 
of martyrs in the Coliseum. The invitation to be a personal follower of Christ, 
Our Lord, does not exempt but presupposes the fulfillment of existing obliga- 
tions. The rich young man was told to keep the commandments if he would 
attain eternal life. “All these have I kept; what is yet wanting to me?” Then, 
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Our Lord answered, “If thou will be perfect, go, sell what thou hast, give 
to the poor, and follow Me” (Matt. 19, 21ff). 


vo. THE SUPERNATURAL AND THE NATURAL LAW 


Few words are self-definable as supernatural: that to which human 
nature is elevated, presupposes, conserves, and reveals human nature; other- 
wise it would be a contradiction in itself etymologically. The Supernatural 
does not miraculously transubstantiate us from the natural to a status of being 
that eliminates the authentic exigencies of human nature. The First Com- 
mandment calls upon man to love God “with all your heart, with all your 
soul, your whole mind, your whole strength” (Deut. 6, 4 and Levit. 19, 18). 
The summons to grace, the gratuitous gift of supernatural life and the beatific 
vision cannot be earned de condigno. It must nonetheless be worthy de 
congruo. The natural law is part of the whole moral order. The God of sal- 
vation is the God of creation and it is one and the same divine will which 
legislates the lex naturae and the lex Christi. Revelation on the Decalogue 
which the moral consciousness of man already prescribed bore the instruction 
that the natural moral law is divine law. As such, natural law is no less the 
object of theology, natural and revelational, as it is of philosophy. Every 
natural truth is revelabilia without losing its naturalness. When revealed or 
inextricably bound up with the way of salvation it belongs to the deposit of 
truth entrusted to the Church. 

To repeat a caution: there is not a natura] morality and a supernatural 
morality but only one salvific morality, evangelical morality of which natural 
law morality is existentially a part and as such is necessary to and leads men 
to their ultimate end, God, by sanctifying them through obedience to its moral 
precepts, and to those of the Gospel ethics. They are not separate or sep- 
arable in the present dispensation except as a philosophical methodology. 
Christian revelation then, as Vatican II repeatedly affirms, adumbrates the 
whole of humanity, the natural dignity and its supernatural dignity. Rather, 
human nature as illumined by the Incarnation, restored by the Redemption, 
revealed as never before or since by the humanity of Christ, has been en- 
trusted as a treasure “bought by a great price” to the care of His Church 
for its sanctification and salvation. The natural capability for virtue requires 
the supernatural as its necessary complement if it is to have any authentic 
relevance for the supernatural destiny of man. The connatural law of human 
nature is contained within the deposit of revealed truth either explicitly—as 
we have seen in the teaching of Our Lord and in St. Paul — or implicitly, 
or obscurely, of which the abiding presence of the Holy Spirit will give clearer 
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and deeper understanding to the custodians whom Christ, Our Lord, has set 
over His Church “fully reveals man to man himself.” 


VIIL. HUMAN BIOLOGY IS OF HUMAN LIFE 


A recurrent theme of Humanae Vitae that is stated by a rich variety of 
expressions and illuminating insights is that man’s sexuality is never merely 
biological. Carnal communion of the spouses is an act of “total love,” “fully 
human” whose “biological laws . . . are part of the human person.” It is pre- 
eminently personalist because it is expressive “of the reciprocal personal gift 
of self.” This is unalterably true whether the spouses are young or old, fertile 
or sterile, whether the marital act is consummated during periods of natural 
sterility or during the brief intervals of fecundity. The Encyclical rejects as 
morally justifiable by whatsoever motivation the human initiative and com- 
plicity in artificial contraception. 

It borders on the facetious to object that the Encyclical bases its morality 
on the biological process. Should it have ignored it? The biological structures, 
the organic functions, and the course of the development of the natural con- 
sequences of carnal communion are a divinely designed pattern expressive of 
the divine will. When spouses refrain during the fertile period (and they may 
freely abstain at any time with mutual consent) and resort to the naturally 
infertile period, they are acting in conformity with the totality of God’s will 
which has defined the whole ovulatory cycle of the woman. Artificial con- 
traception is not part of that divine design. 

Human biology is of human life. The marital act is procreative in “in- 
tent,” in “ordination,” in “meaning” whether fruitful or not. Conjugal love 
is not love plus sexuality but conjugal love is uniquely expressed in the totality 
of the marital act. It is never merely reproductive as in animal breeding. The 
natural moral law is not restricted to the rational which is intellect, to the 
spiritual as opposed to the physical. The natural moral law covers the whole 
man. His instincts are human instincts to subserve human purposes, his emo- 
tions are human emotions to enrich a human life, his intelligence is human 
reason to give richness and unity to human life, his physical composition—the 
senses, the physical organs and functions, all these while serving partial 
purposes, all unite in the life-giving process. That is why Pope Pius XII forbade 
artificial insemination. Such conception is devoid of the fullness of human 
desire, the communion of beings, the one-in-flesh. In the Allocution of May 
19, 1956, Pope Pius XII had anticipated the high synthesis of Humanae Vitae: 


The child is the fruit of the conjugal union, when it is expressed in its 
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fullness through the simultancous functioning of the organic functions, of 
the sense emotions connected with it, and of the disinterested and spiritual 
love that animates it. It is in the unity of this human act that the biological 
conditions of procreation must be situated. It is never permitted to separate 
these different aspects to the point of positively excluding either the pro- 
creative intention or the conjugal relation. 


It is evident that the scientist and the doctor have the right to concentrate 
their attention -to its purely scientific elements and to resolve the problem 
in function of these data alone. But when we enter into the field of the 
practical applications to man, it is impossible not to consider the reper- 
cussions that the methods proposed will have on the person and his destiny. 


The morality of human sexuality is biologically grounded, very much so. But it 
is a biology that is human and its morality derives from man’s total humanity 
and his eternal destiny. 

It is surprising that anyone should want to challenge a natural Jaw morality 
that is biologically based at a time when so much of our moral anguish is about 
biological needs: material aid to underdeveloped countries, distribution of the 
earth’s resources, nourishment, clothing, decent residence, employment, just 
wages, restrictions on the conduct of war, treatment of prisoners, etc. 


IX. CONSTANCY AND UNIVERSALITY OF HUMAN NATURE 


A two-pronged effort has been initiated in some quarters to weaken cer- 
titude in religious belief and moral imperatives. For example, we are told that 
Semitic and Hellenic categories divide biblical anthropology and patristic and 
scholastic anthropology. Besides the conceptualization, the verbal articulation 
is not so reliable a medium for the inviolate transmission of the Word of God. 
Were not the Hebraic, Greek, and Roman theological propositions “historically 
and culturally conditioned” and their verbal formulations captive in Platonic 
conceptions and Aristotelian categories? (What Ayer had done for logical 
positivism, the theologues would do for the new theology.) All this is further 
compounded by an “ongoing process” of doctrinal development wherein 
doctrinal conformity and dissent interact much like the Hegelian triad to a 
synthesis that in turn is subject to the multiple variants of time, place, seman- 
tics, culture, historical circumstances and motivations. As for articles of 
religious creed, suffice at this time to ask, is it not possible for God to speak in 
time, place, and local language the same way of salvation to all men to the end 
of time without the hazards of serious distortion of His word? Could Christ 
Jesus, true God and true man, effectively guarantee that His Gospel can be 
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preached to all men to the end of time inviolably as He promised, whatever 
the language, the attendant historical circumstances, the cultural differentia- 
tion? Ultimately the question is, is God the Redeemer capable of speaking to 
all men through His Church? 

The assault upon the traditional natural moral law has the unenviable ad- 
vantage of word appeal and a motivation that is sensitively humane. The 
closed-in,” prevents “progress,” 
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archaic, 
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traditional natural law is “static, 
does not “keep up with the times.” 

Let us look at the traditional natural law which was above disfavor as 
recently as Pope John’s Pacem in terris and Mater et magistra. 

Human nature bears within itself the purpose of its existence for itself and 
for others. It is predetermined by its Maker what it ought to be and endowed 
with connatural energies and capacities, physical and spiritual, by whose ex- 
ertions it may realize its own fulfillment or deviate from it. In a word, human 
nature is both normative and perfectible. We do not conceive of it as did the 
eighteenth century philosophes in a state of pure nature. Rather, it is an 
existential human nature constant and universal—of the savage, the barbarian, 
the civilized, the saintly, the wicked. Abstraction from particularities of each 
individual existence, and historical circumstances, does not reduce our human 
nature to a state of pure nature but is simply a philosophical method so that we 
may correctly answer the question, “is it a human being or an animal who was 
slaughtered?” The rational formulations of the exigencies implanted in man by 
God go appropriately by the name of the natural law, being at one and the 
same time, the law of the nature of man and a divine law. The constancy and 
universality of human nature and its laws are the ultimate basis why men in 
every generation have felt righteous anger against man’s inhumanity to man, 
whether Nordic, Latin, African, Oriental. Looking at it in a brighter light, it 
is the reason why we take pride in Socrates, St. Francis Assisi, Dante, Michel- 
angelo, Shakespeare, Newton, etc., because they are one of us. We wonder at 
and pray to angels but we do not take pride in them because they are not one of 
us. Because of this constancy and universality of human nature, we condemn 
contraception, abortion, infanticide, euthanasia, genocide, slavery, human 
exploitation, etc. Constancy and universality are properties of the moral ab- 
solutes which envelop all men with immunity from the arbitrary, with in- 
violability of life and those accompanying liberties that are necessary for man’s 
pursuit of temporal and eternal happiness. It is this transcendental referral 
that invests man with a unique dignity—to have been made in the image of 
God in a manner that no other earthly creature is and to be destined with 
eternal union with Him. This likeness to God is preeminently manifest in the 
human intellectual capacity to reach out to all truth, including God, and the 
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ability to will all goodness, including God. By these capacities men have 
developed a variety of natural sciences astounding in their achievements and a 
rich diversity of arts wonderful to contemplate. Human nature is constant and 
universal, normative, perfectible—and progressive. Collective intellectual and 
spiritual maturity—as the history of “justice” among men testifies—is exceed- 
ingly slow and sluggish. But individual intellectual brilliance and heroic 
sanctity are to be found in every generation. 

One is hard put to understand the charge that traditional natural law is 
static, archaic, unprogressive, when in fact, historically, men’s struggle for rights 
and liberties was in the name of the inviolable law of their nature, newborn 
nations proclaimed their right to be, to originate in natural law, and so much 
of international law has advanced under the inspiration of the natural law. 
The capacity for perfectibility is not vitiated by the malicious ability to be 
perverse, the absoluteness of natural law moral imperatives is not compro- 
mised by the capricious arrogance to defy them. But if men are to respond to 
equality, fraternity, liberty for all, then the human struggle to actualize as much 
of these moral absolutes into historical realities as possible must make its appeal 
to a human nature, and its law that is identical, that affirms thereby the equal- 
ity of all men, the inviolability of that human dignity that is connatural. We 
cannot consistently condemn Dachau—or any other human perversity of the 
past or foreseeable future without acknowledging these moral absolutes of man. 
When St. Paul taught there was no difference between Greek and Jew, Gentile 
and barbarian, he was not speaking only of his contemporaries. 


X. PRINCIPLE OF TOTALITY 


The “positive” basis on which the dissidents rest is an expansionist interpre- 
tation of the principle of totality. An individual act of matrimonial intercourse 
might be morally permissible, they argue, even though the prospects for pro- 
creation were artificially precluded by the spouses for grave reasons provided 
that the totality of married life was sincerely governed by a habitual intention 
to beget children, These “grave reasons” are summarily a conjectural calculus 
of the total family good. 

The papal principle of totality is substantially different. When a part of the 
body endangers the well-being or survival of the whole, that part is disposable. 
It was on such a principle of totality that surgical operations of incurably 
diseased organs were morally justified. Pius XI for the most part applied the 
principle to the physical organism. The moral principle of totality indirectly 
denied absolute dominion over the body but affirmed a justifiably limited one. 
The excision of the incurably diseased organ was an exercise of a direct but 
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restricted dominion over one’s own body. The sexual organs and functions 
were never to be impaired. 

The excision of an incurably diseased sexual organ would be morally 
justifiable by the same principle of totality in the exercise of a direct dominion. 
The excision of sexual organs or loss of their functions which are not physically 
disabled is morally allowable only as an indirect and unavoidable incidence of 
a directly intended surgical removal, i.e., of a cancerous womb. While the 
principle of totality warrants the direct disposition of individual members and 
functions of the body for the sake of the survival and well-being of the total 
person, the disposability of procreative faculties falls under a second moral 
principle, that of double effect. That is why directly intended sterilization, 
temporary or permanent, is morally forbidden. Contraceptive artifices and 
contraceptive uses of the anovulants are direct sterilization and as such are 
morally illicit means of restricting conception. The direct dominion over 
members and functions of the body is a limited one. It can never be morally 
arbitrary and as regards surgery a sufficiently justifying reason must exist. The 
direct dominion of spouses over their procreative faculties is restricted to their 
choice to engage in carnal communion or not. But once the marital act is 
begun (opus hominis), this limited direct dominion ceases. Thereafter the 
course of natural development and consequences (opus naturae) is totally 
inviolable against any human interference or frustration. 

The principle of totality safeguards the human body against mutilations. 
Pius XII enlarged upon his predecessor’s application of the principle and 
applied it to the totality of human personality. Questions beyond mere surgery, 
i.e., spiritual benefits, intellectual and emotional, that may ensue from sound 
psychiatric treatment were adjudged worthy of moral justification. The tem- 
porary arrest of the patient’s free will and the facile disclosure of innermost 
thoughts, desires, fears, frustrations, and haunting memories to another’s prying 
interrogations and temporary mastery are justifiable only if thereby the intent 
and conduct of the psychoanalysis were such as to release the patient from 
psychic disorders and perturbating indispositions. Pius XIIs broadened prin- 
ciple also provided moral justification for transplants of organs from a donor 
to another not only to the advantage of the recipient but also as a profound 
expression of fraternal charity. The donor does not deprive himself of a biolog- 
ical function but rather shares it with another: blood transfusion, kidney trans- 
plant, skin and bone grafting, transplant of arteries and veins. The Second 
Vatican Council in the Pastoral Constitution on the Church in the Modern 
World (Gaudium et spes) stressed the unity and totality of man in body and 
soul to reaffirm that all of man is preeminently spiritual in his biological needs, 
in conjugal sexuality, in social relations, 
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Central to the papal principle of totality is the basic notion that nature is 
analogous. There are bodily organs which structurally and functionally exist to 
be, bonum esse, and whose reason to exist is to subserve other bodily organs 
and collaborate with the multiplicity of biological functions to the principal 
benefit of the entire human organism. They achieve partial goods and they are 
contributory participants in a superior all-enveloping good. When they 
threaten the survival and well-being of the whole person, they are disposable. 
Their activities are contingent; once initiated they may be interrupted. The 
marital act is uniquely different. The procreative faculties are not expressive of 
a partial good. They do not subserve a good higher than their own specific 
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immanent “intent,” “ordination,” “essential and inseparable meanings” of the 
conjugal act. It is a totality in itself, expressive of a totality of being. This 
is the mystery of love revealed by God, that human love be an analogue of the 
eternal divine generation. The conceivable would be consubstantial with the 
father and mother, one with them in the unity of human nature, distinct 
from each. It is for these reasons that “each and every marriage act (quilibet 


matrimonii usus) must remain open to the transmission of life.” 
XI. UNPRINCIPLED TOTALITY 


At no time prior to the contraceptive controversy—neither in Pius XI, 
Pius XII, nor in the Pastoral Constitution (Gaudium et spes) of Vatican II— 
was the principle of totality ever extrapolated beyond the physical person to the 
collective or corporate personality of the family. Pope Paul analyzed this “so- 
called principle of totality’ (H.V. n. 3) (which he contrasts with the correct 
understanding of the “principle of totality,” n. 17), as follows: 


... could it not be admitted that the intention of a less abundant but more 
rationalized fecundity might transform a materially sterilizing intervention 
into a licit and wise control of birth? Could it not be admitted, that is, 
that the finality of procreation pertains to the ensemble of conjugal life, 
rather than to its single acts? It is also asked whether, in view of the in- 
creased sense of responsibility of modern man, the moment has not come 
for him to entrust to his own reason and his will, rather than to the biolog- 
ical ryhthm of his organism, the task of regulating birth (H.V. n. 3). 


This conceptual innovation, together with studious inattention to the analogy 
of nature and unrestricted by the principle of double effect, rests on several 
questionable suppositions, 

The first supposition suggests that each and every sexual act is not intrinsi- 
cally valued morally and that a “materially sterilizing intervention” may be 
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transformed into a morally acceptable act by virtue of a superseding principle 
of family calculus. But the point is that an intentionally contrived act of arti- 
ficial contraception can scarcely be considered as “a materially sterilizing inter- 
vention.” It is, morally, a formal act of intervention and as such intrinsically 
illicit. Further, the theory of moral conversion or transformation supposes that 
the act in itself is either invested with moral import or is morally indifferent 
until ennobled by a prudential calculus of family providence. The first meaning 
would entail a moral contradiction. As for the second meaning, this writer, 
for one, disallows the indifference of means. There is a coordinate correlation 
between the goodness of the means and the goodness of the end. Every means 
anticipates the end. The choice of a means is never in vacuo. There is a mu- 
tuality of goodness between means and ends. God’s goodness is participated in 
no less by means than by ends. That said, we affirm that the carnal communion 
of the spouses is not a means but an end in itself. And any relationship between 
marital intercourse and the totality of family good is not a relationship of sub- 
ordination but a logical relationship of time and consequences. 


The second supposition denies at least implicitly the uniqueness of the 
matrimonial act as a totality in itself and as an end in itself. Nor is the con- 
notation of habitual intention to beget children in “the ensemble of conjugal 
life” relevant. A habitual intention is one which, if at a particular time it is 
not thought of, is nonetheless extant. 


The third argument is one for responsible and providential parenthood, an 
end which the Encyclical itself commends. But planned parenthood is pre- 
sumptive when it will not conform to God’s own provision for natural limita- 
tion of family. While the lengthy period of natural sterility is for the benefit of 
recuperating the woman’s energies and resettling her physical faculties, none- 
theless this natural disposition provides that facility for corresponding human 
dominion with God’s dominion over the bodies of spouses for regulation of 
families during infecund periods as well as for corresponding to God’s will 
during the brief interval of fertility. This is collaboration, cooperation with 
God whensoever the spouses choose to join in carnal union. 


It is much too facile to have recourse to the choice of the lesser of two evils. 
This principle is inapplicable to marital relations. Correctly understood, the 
lesser of two evils refers not to the personal commission of the lesser of two 
evils but to the tolerance—say, by the state for houses of prostitution—for the 
protection of individuals against rape. God never intends anyone to be placed 
in a forcible choice of one evil or another. In marital relations, the spouses are 
never confronted with such a choice. The underlying rationale for this un- 
warranted recourse to the lesser of two evils is that abstention during the short 
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interval of fertility may be hazardous to marital fidelity, We think such fears to 
be unduly excessive. 

Abstention is much a part of married life. The generality of doctors 
counsel abstention during the time of advanced pregnancy and for a time after 
the birth of the child. These acts of abstention are acts of tender regard for 
the child to be born and for the mother. Not infrequently spouses are hospital- 
ized for lengths of time in their youth as well as in later years. There are many 
occasions of geographic separation—business trips, visiting sick relatives, times 
of bereavement, military service. Continence during these interludes of separa- 
tion are acts of fidelity and unfailing devotion. And what of excessive fatigue 
or that moderating restraint which a heart condition would strongly commend? 
A carnal act that is selfishly imposed would scarcely be expressive of conjugal 
love and may be deeply resented. And what of young widows and widowers— 
ought they not bear witness to God’s commandments and the life of grace? 
Abstention is part and parcel of married life. It is hardly unnatural; rather, it 
fosters its own virtuous advantage, conjugal chastity. For those who abstain 
during the fertile period—even with the addition of days to minimize mis- 
calculation—grow in that discipline of strength so necessary to them when 
occasions will occur for their temporary separations. Not every act of absten- 
tion is an act of frustration; rather it may be the manifestation of a deep com- 
passionate love, a tender concern, a thoughtful unselfishness that cultivates a 
greater conjugal love and belief in one another’s fidelity. 

There has evolved in modern times a meaning of love that stresses affection 
more than devotion, the varieties of romantic expressions more than fidelity, 
thoughtfulness, daily providence—it stresses enjoyment more than sacrifice, the 
temporal context of love almost to the exclusion of its eternal dimension. In 
antiquity love between spouses was not a consciously definable experience nor 
did it ever inspire a Greek or Latin Romeo and Juliet. The Pauline exaltation 
of conjugal love to the likeness of Christ’s love for His Church and .His self- 
expenditure for her sake does not readily suggest an accentuation upon the 
romantic or passionate. It may be that the most poignant remembrances of 
married life which constitute the humanitatis solatium in advanced age or after 
separation by death are those acts of tenderness, compassionate understanding, 
mutual trust, and the countless courtesies. Those who insist on recourse to 
artificially induced contraception during the brief periods of fertility rather than 
to abstinence motivated by a prudential calculus of the “total family good” are 
unduly overstating the urgencies of marital intercourse. 

There is a totalitarian hazard, real and actual, immanent in the expansion- 
ist “principle” of totality that finds its justification in the name of communal, 
regional, and national interest. In our times, not a few public officials and some 
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prominent citizens have advocated legally imposed fiscal restraints for families 
beyond a fixed limit. Pope Paul took full measure of a conjectural calculus of 
communitarian totality of self-interest that is regulated by artificially controlled 
procreation. He lays bare the inescapable logic of an a fortiori rationalizing 
moralism that takes as its premise and point of departure the permissiveness of 
artificial contraception for the sake of the family “good.” 


Let it be considered also that a dangerous weapon would thus be placed in 
the hands of those public authorities who take no heed of moral exigencies. 
Who could blame a government for applying to the solution of the problems 
of the community those means acknowledged to be licit for married couples 
in the solution of a family problem? Who will stop rulers from favoring, 
from even imposing upon their peoples, if they were to consider it necessary, 
the method of contraception which they judge to be most efficacious? In 
such a way men, wishing to avoid individual, family, or social difficulties en- 
countered in the observance of the divine law, would reach the point of 
placing at the mercy of the intervention of public authorities the most 
personal and most reserved sector of conjugal intimacy (H.V. n. 17). 


XI. BONA MATRIMONI 


Critics of the Encyclical point to the absence of any mention of the primary 
and secondary ends of marriage in the text on Marriage and Family (Gaudium 
et spes, ns, 42-52), They infer that such a silence connotes a de-emphasis on 
procreation as the primary end of matrimony. They are correct in that ex 
litteris these terms do not appear at all in the Council document. But the in- 
ference they draw is baseless. At least twice the Council expressly states: 


By their very nature, the institution of matrimony itself and conjugal love 
are ordained for the procreation and education of children (n. 48). 


Marriage and conjugal love are by their nature ordained toward the be- 
getting and educating of children (n. 50). 


And again, God 


wished to share with man a certain special participation in His own creative 
work, Thus He blessed male and female, saying: “Increase and multiply” 
(n. 50). 


Parents should regard as their proper mission the task of transmitting 
human life and educating those to whom it has been transmitted (n. 50). 
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Indeed, the Council adds that “those merit special mention . . . who bring up 
suitably even a relatively large family” (n. 50). It is our considered judg- 
ment that the substantive content of the primary and secondary ends of mar- 
riage are stated unequivocally in the Council doctrine even if the terms do not 
appear verbatim. In fact, neither does Humanae Vitae use the traditional 
terms primary and secondary ends of marriage, yet who could doubt that if 
each and every marriage act must remain open to the transmission of life 
(H.V. n. 11) the procreative purpose is the primary end of marriage? Still the 
question bears examination. What may have been the reasons why these terms, 
primary and secondary ends, were not mentioned in the Council document 
and later in Humanae Vitae? 

Let us first note the Fathers did not intend a comprehensive doctrinal pre- 
sentation. They concentrated on “certain key points” of the Church doctrine 
(n. 47) and addressed themselves to those Christians and other men “. . . to 
keep sacred and to foster the natural dignity of the married state and its super- 
lative value” (n. 47. Italics supplied). The Council in a word addressed its 
teaching on all valid marriages, of Christians and non-Christians, of the young 
and old, of the fertile and the infecund. This catholicity of vision while hardly 
minimizing the procreative purpose of marriage focuses on the ensemble of 
conjugal love, the “various ways” of “fostering this community of love,” “this 
many-faceted love,” which will endure “with unbreakable oneness” and “per- 
petual fidelity.” It is “an intimate partnership,” an “intimate union,” of 
“mutual help and service to each other.” Christ’s love and union with His 
Church are the model of matrimonial love and total dedication of the spouses 
to one another. This devotion is manifest “in bright days or dark” and bears 
the qualities of prayerfulness, “largeheartedness, and the spirit of sacrifice.” In 
the marital act which “uniquely”—but not exclusively—is expressive of con- 
jugal love—there is so much more to the daily providence of matrimony than 
the marital act—the spouses become cooperators with God. What seems to this 
writer to be the principal emphasis in this document of traditional doctrine on 
matrimony is that it is a way of sanctification, The spouses “increasingly 
advance their own perfection, as well as their mutual sanctification, and hence 
contribute jointly to the glory of God” (n. 48). It is a recurrent theme that 
weaves through every consideration: “growing in perfection day by day,” 
“caught up into divine love,” “this love can lead the spouses to God,” “pene- 
trated with the spirit of Christ,” “human maturity, salvation, and holiness,” 
“love, merging the human with the divine, strengthened by grace for holiness 
of life.” Matrimonial love that is in the likeness of Christ’s love and which 
cooperates with the love of the Creator could not but sanctify. The un- 
doubtedly calculated omission of the terms “primary and secondary ends” does 
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not constitute any novel doctrinal stance but is an act of prescinding com- 
pletely in accord with the catholicity of perspective. “The work of mutual 
sanctification” pervades the totality of conjugal love. Those who marry in ad- 
vanced age and those young whose marriage is barren of progeny are not 
inferior in the Christian vocation of marriage to those who are blessed with 
children. The matrimonial life of Elizabeth and Zachary is illustrative of the 
stirring aspirations and community of love of spouses. 


XII. A HISTORICAL SUMMARY 


Commentators point joyfully to the advance of the Second Vatican Council 
on preceding traditional teaching of the Church on marriage. Whatever may 
be this advance, this newness—how much of it is indebted to traditional 
teaching? > 

From the first centuries of Christianity, we find condemnation of contracep- 
tive purposes, and occasionally the similitude of the love of the spouses for each 
other to Christ’s love for His Church (Ephesians 5:25). Clement of Alexan- 
dria, changing gender, used I Timothy (2:25): “He shall be saved by child- 
bearing” (Siromata 2,12,19). St. John Chrysostom gave a more expansive 
attention to Ephesians (5) than any of the early Fathers. In Irenaeus, Jerome, 
and Ambrose marital intercourse is for procreative purpose. And among the 
apologetes, use of the Pauline loci classici on natural law struck a welcome 
resonance among the Roman adherents of Stoicism. But it is to St. Augustine 
(and later to St. Thomas) that we must turn for that language and the 
substantive doctrine on matrimony that prevailed unchallenged to our times 
in the generality of moral theology texts. The title of his work, The Good of 
Marriage (de bono conjugit) sets the tone. Proles, fides, sacramentum, these 
constitute the good of marriage. The primary and principal purpose is pro- 
creation, then, a bond of mutual indebtedness to supply one another’s needs, 
and thirdly, the indissolubility of marriage doubly reenforced by the 
Christian sacrament. The Augustinian stress is on procreation, a higher and 
more intimate partnership of the spouses with God than in mere reproduction. 
And even procreation has a more extensive meaning. “The receiving of them 
(progeny) lovingly, the nourishing of them humanely, the educating of them 
religiously” (On Genesis 9,7). Procreation is an expression of the natural 
“capacity for friendship” (de bono conjugii 1). And for the Christians there is 
the unique benefit of generation of the faithful. Procreation, not merely repro- 
duction, rebirth, not merely birth, Augustine also taught that marriage is for 
an affectionate and compassionate companionship—humanitatis solatium— 
(de bono viduitatis 8,11), a notion that goes beyond the basic remedium con- 
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cupiscentiae. Some historians have suggested that the positive values implied 
in St. Augustine’s bona matrimonii are not directly related to marital inter- 
course, or, put in another way, the positive meaning of marital coitus itself is 
not expatiated on. Further, they say the teaching of St. Augustine on mar- 
riage was forged as a polemic response to the Gnostics and Manichaeans’ teach- 
ing on marital sexuality. The course of doctrinal development might have 
centered more on the centrality of love in carnal union of spouses had St. John 
Chrysostom’s teaching prevailed instead. The insinuation is that St. Augustine’s 
doctrine was historically conditioned, that is, directed to a specific objective, 
and formulated not as an exposition of the entire objective nature of marriage 
according to its natural institution and its Christian sacramental character. 
There is much to distinguish between a historically provoked moral teaching 
and a historically conditioned one. In a predominantly pagan society given to 
sexual degradations and perversions and even to a religious cult of sexuality 
which a darkened intelligence and stultified conscience had come to accept as 
moral (cf. Romans 1, 24-28), the Augustinian stress on procreative purpose 
is the necessary corrective of the pagan, Gnostic, and Manichaean distortion of 
human sexuality. But it is far from correct to suppose that Augustinian doctrine 
itself has been corrected by Vatican II and by Humanae Vitae. On the con- 
trary his essentials, his very terminology prevail through succeeding centuries, 
passed on by St. Thomas, and incorporated in Casti Connubu, Gaudium et 
spes, and Humanae Vitae; proles, fides, sacramentum, amicitia conjugalis, 
pacto conjugalis, mutuum adiutorium. Latter-day criticism has placed St. 
Augustine in the exceptional company of St. Paul who has been faulted because: 
of redditio debiti (1 Corinthians 7,3) despite the highest exaltation of conjugal 
love in Ephesians (5, 25). The critics see redditio debiti as a cold legal exaction 
on the part of one spouse of the other. But the full context discloses that St. 
Paul is teaching against the selfish, capricious one-sided choice, the mutuality 
of marital rights and the union of consensual disposition on carnal communion 
or abstinence between the spouses, an astounding affirmation of equality in 
marital sex relations to a pagan society wherein the wife was in an inferior 
status sexually. The patristic bona matrimonii were analytically singled out 
by Schoolmen with a passion for distinction and systematization through 
hierarchy of ends. The distinction between primary and secondary ends of 
marriage could express—as it etymologically does—the concomitant sexual 
affectivities and consequent human solaces attendant upon a truly desirous 
procreative intent—whether fruitful or not. “Delight follows operation,” “De- 
light is the perfection of operation,” so wrote Aquinas specifically of sexual 
pleasure (cf. On the Sentences 4, 31, 2; 4, 49, 3). When moralists discussed 
the bona in a context of conflict, the numerically suggestive terminology re- 
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solved the problem in a hierarchy of ends. This in no small part was historically 
prompted by the polemics against the Cathars, Albigensian, and Patarine’s _ 
advocacy of sexual pleasure without seminal intromission. True human love, 
the most intimate human capacity of man, paradoxically had to wait for 
divine revelation of its nature in the advent of the Incarnate Word. . It took 
centuries for our sluggish human nature to enlarge upon our concept of spir- 
itual love to a noble and gallant romanticism and to incorporate it within mar- 
ried life itself. But this slow process belonged to human experience itself of all 
mankind and was not the resultant of restrictions of a moral doctrine on love 
in marriage. 


XIV. HUMANAE VITAE 


The substantive content of the primary and secondary ends of marriage is 
in Gaudium et spes and in Humanae Vitae. The absence of these terms in both 
these documents may be justified on the ground that they are no longer suit- 
able to signify that fullness and richness of the bona matrimonii as enunciated 
in Humanae Vitae. Pius XI had expressed it earlier: 


This mutual interior formation of husband and wife, this persevering en- 
deavor to bring each other to the state of perfection, may, in a true sense, 
be called, as the Roman Catechism calls it, the primary cause and reason of 
matrimony, so long as marriage is considered, not in its stricter sense, as 
the institution destined for the procreation and education of children, but 
in the wider sense as a complete and intimate life-partnership and associa- 
tion. 


This much-ignored passage from Casti Connubiü (ns. 24, 25) may rightly be 
considered a summary precis of numbers 47-51 of the Pastoral Constitution. 

In Humanae Vitae we have a radiant synthesis of the traditional teaching 
of the Church on marriage. It is ironical that this sublime document which 
gives expression to the essential humanity of the biological processes of man, 
to the companionship in salvation, to mutual personal perfection, to total self- 
donation, to responsible parenthood in collaboration with God’s design both 
in the fertile and the nonfertile period, a total love which is “a very special 
form of personal friendship,” to a totality of conjugal love that of its very 
nature cries out for similitude of the spouses—whether fruitful or not—that 
finds this totality in an openness to the transmission of life should have been 
criticized by the dissidents as too biological, unprogressive, nonpersonalist, etc. 
St. Thomas had written that God “has imparted His own goodness to created 
things in such a way that each of them could transmit to the others what it had 
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itself received. Consequently those who withdraw from things their own op- 
erations, do wrong to the goodness of God” (deirahere ergo actiones proprias 
rebus est divinae bonitati derogare” Contr. Gent. III. 69). This comprehensive 
principle is no less applicable to man’s disposition-of his own natural faculties as 
to his use or abuse of the operations of other beings. 

The supernatural status of man, the assumption of human nature with 
all its connatural exigencies as well as its supernatural gifts in the mystery of 
the Incarnation, the undoubted teaching of natural law precepts by Our Divine 
Lord, the teaching of natural law precepts by St. Paul as part of the evangelical 
law, the presupposition of natural law obligations in the Christian vocation, the 
necessary ordination of certain grave natural law precepts to salvific dispensa- 
tion, the papal and conciliar teaching of natural law precepts without ever 
designating any limitation of competence and authority to do so without error 
—all these considerations point to the inclusion of natural law precepts within 
the total deposit of truth committed to Peter and his successors for communica- 
tion to all mankind, interpreting it, and applying it to concrete issues. Con- 
versely, there is no evidence in any of the Church official documents that 
explicitly states or even implicitly suggests that there is an area of morality 
outside the teaching mission of the Church as divinely mandated. Nor is there 
any evidence in any official Church document that in natural law verities the 
ecclesial magisterium is philosophically accountable. Papal and conciliar 
magisterium rests wholly upon the Petrine commission and the obligation for 
acceptance on the part of the faithful relies primarily and principally upon the ~ 
divine warrant of inerrancy. “He who hears you hears Me”——-not—‘‘He who 
agrees with you agrees with Me.” What the Church may teach iure divino and 
with what degree of authoritative affirmation belong exclusively to the teach- 
ing authority of the Church to declare. 


* * = 


On the last day of the year when the Church of England decided by 
. majority to vote to reverse its centuries-old moral ban on artificial contracep- 
tion, December 31, 1930, Pope Pius XI promulgated the encyclical Casti 
Connubü. We conclude with his assessment of the Church in the modern 
world: 


The Catholic Church, to whom God had entrusted the defense of the in- 
tegrity and purity of morals, standing erect in the midst of the moral ruin 
which surrounds her, in order that she may preserve the chastity of the 
nuptial union from being defiled by this foul stain, raises her voice in token 
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of her divine ambassadorship and through Our mouth proclaims anew: 
any use whatsoever of matrimony exercised in such a way that the act is 
deliberately frustrated in its natural power to generate life is an offense 
against the law of God and of nature, and those who indulge in such are 
branded with the guilt of grave sin. 


Each and every marriage act (quilibet matrimonii usus) must remain open 
to the transmission of life. (AAS, 22, 559-560). 


CHRISTIAN NATURAL LAW 
THE SPIRIT AND METHOD OF 


Giovanni Ambrosetti* 





I, THE PROBLEM TODAY 


METHODOLOGY IS ALWAYS important in a scientific investigation, but it will 
be particularly so in this article. Our very theme, in fact, is open to objection 
on two counts. First, is “Natural Law” possible? For most people the term 
means a unitary explanation of the juristic world that implies the existence of 
a “nature” removed from the vicissitudes of history. It is an abstract and 
essentially rational (or even rationalistic) formulation. Philosophers often 
criticize Natural Law as being a grotesque substitute for that theoretical 
dimension to which law can never aspire. Legal scholars on the other hand 
fight against it as being the enemy of living and positive law. 

Secondly, can there be a Christian Natural Law? What common ground 
can exist between a doctrine which seems to be inevitably rationalistic, and 
Christianity, which is a Revelation, a sign of the Divine Love and a way to 
attain that love, a movement on the part of man and a free gift on the part of 
God? 

As we shall show, these objections arise from a number of misconceptions. 
For this reason it is important to have a proper understanding of what Natural 
Law is and how it can be linked with Christian Revelation. Such a synthesis, 
we hold, is not only possible but is expressive of the needs of our times and 
offers a valid philosophical support to Christian culture. What follows is an 
attempt to develop these ideas and show their value for present-day thought. 


I. NATURAL LAW 


It will not be necessary to conduct a complete investigation into the notion 
of Natural Law. We must however make clear just what we mean by this 
term, and we must establish the historical conditions in which the idea 
developed. 


* Professor of Philosophy of Law, University of Modena, Italy; Member of the Pontifical 
Academy of St. Thomas Aquinas, Rome. This article is adapted from the Introduction to 
the author’s forthcoming book, Diritte Naturale Cristiano: Metodo, Storia, Teoria, to be 
published by STUDIUM, Rome. Translated and adapted by James M. Crowley, University 
of Notre Dame Law School; Ph.B. 1965, S.T.L. 1969, J.C.L. 1971, Lateran University, 
Rome. 
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Today Natural Law is generally considered to neglect history and to 
explain legal obligation by judging human activity in the light of a standard 
which can never be precisely defined. While we do not agree with this char- 
acterization, we feel it can be used as a starting point for our discussion. From 
it we hope to arrive at an understanding of the doctrine’s real validity and 
usefulness. 

Natural Law is often regarded as the expression of the doctrine of the 


Rationalist Natural Law School* represented by Grotius (d. 1645), Rousseau 
(d. 1778), and Kant (d. 1804). Although it made use of several different 
formulations, this school emphasized the self-sufficiency and individualistic 
character of law. The subjective element was highlighted, and the whole 
juristic world was considered a system of inborn rights. Such an affirmation 
of the individual as an independent being led inevitably to rationalism and 
to the divorce from history which characterizes this school. 

We maintain, however, that there is more to the Natural Law tradition 
than the teaching of Grotius, Rousseau, and Kant. Most important are those 
ideas to be found in the scholastic tradition of the philosophia perennis. Orig- 
inating in Oriental and Greco-Roman antiquity, this tradition passes through 
the unique experience of Christian Revelation and beyond St. Augustine and 
St. Thomas to arrive, still vibrant, in our own times, Its development has been 
incomparably more vast than the theory of the Rationalists. 

Although the two schools have some common elements, we will show that 
they are profoundly different. What then has led modern culture to assign to 
all Natural Law the characteristics of the Rationalist School? 

A partial answer to this question is found in the ambivalence of the term 
itself. The scholastic tradition recognized the concept of lex naturalis, which 
was in balanced dialectic with the concept of jus naturale. Lex naturalis 
implies an objective explanation of the idea of justice, while jus naturale in- 
volves more subjective elements. The Rationalist School, with its concentra- 
tion on the individual, tended to lose sight of the lex naturalis. Its main con- 
cern was with jus naturale, conceived of more as natural right than as natural 
law. ‘This change in emphasis is obscured by modern terminology, which 
tends to use a single term for both Latin concepts. 

The pre-eminence of the subjective (natural right) approach was further 
enhanced by later developments. The first of these was the success of the 
Rationalist School. Its tenets, in the name of pure reason, were made the basis 
of the Code Napoleon and subsequent codes. The Romantic School, reacting 


* The expressions “Rationalist Natural Law School” or “Rationalist School” will be 
used in this article to translate the Italian giusnaturalismo or scuola giusnaturalistica. 
“Rationalists” will be used to translate giusnaturalisti. (Trans. note.) 
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against this, tended to consider all Natural Law thinking in terms of the school 
it found in possession of the field. Hence the “fatal mistake”! of seeing the 
Natural Law as a minute code of regulations, in theory derived from a rational 
understanding of human nature, but actually quite arbitrary.? 

Recently the contrast between Scholastic Natural Law and that of the 
Rationalists has been outlined by Leclercq: 


One difference . . . is that the Catholic tradition is extremely cautious 
about what is evident in Natural Law. In a very important passage St. 
Thomas says, “. . . with regard to its basic principles, the Natural Law 
cannot be erased from the heart of man” (Summa Theo, I* II”, Q. 94 at 
6c). He is clearly insisting that only the most general principles are im- 
mediately evident.3 


All this reveals how important an exact understanding of the term “Natural 
Law” really is. If historical development is neglected, then important dis- 
tinctions are lost; and scholars let their dislike for a term hinder them from 
appreciating the value of a doctrine which allows man to know what is good 
by looking inside himself. l 

Piovani’s important essay on Natural Law theory and “modern ethics” 
illustrates the pitfalls we have mentioned.4 Throughout this work the author 
prescinds from historical research into the ideas of Natural Law and styles 
Natural Law theory as, a “unitary and absolutistic pretense.”5 He so misses 
the distinction between scholastic and rationalistic theory as to call the first an 
indispensable model for the second.6 Moreover, certain ideas which he calls 
typical of all Natural Law thinking are nowhere to be found in Thomistic 
writing on the subject.” Aquinas’ works contain, for example, no Enlighten- 
ment-variety cosmopolitical structures; and his version of Natural Laws always 
remains open to history. Unfortunately, misunderstandings such as Piovani’s 
are the rule rather than the exception; and this fact highlights the need for 
a scholarly reconsideration of the ideas and complex interrelationships hidden 
beneath the term Natural Law. 


1 J. Maritain, Man and the State (London, 1945), p. 75. 

2 See, e.g., I. Petrone, La fase recentissima della filosofia del diritto in Germania (Pisa, 
1895), pp. 219-221; L. Legaz y Lacambra, Filosofia del derecho, 2d ed. (Barcelona, 1961), 
pp. 309-313. - 

3 J. Leclercq, Du droit naturel à la sociologie (Sociologie d’aujourd’hui), I (Paris, 
1960), p. 134. 

4 P, Piovani, Giusnaturalismo ed etica moderna (Bari, 1961). 

5 Ibid. cf. Preface and passim, 

8 Ibid., p. 82. 

7 Ibid., pp. 72-73. 
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W. THE CHRISTIAN ELEMENT 


When we begin to speak of positive religious doctrine in the present con- 
text, we realize the difficulty of combining such doctrine with a purely 
philosophical formulation. Today it is maintained that Christianity has no 
fundamental philosophical basis and that the historical framework within 
which Christianity developed has little relevance for our times, We hope to 
show that such is not the case, but to do so we must first consider what 
Christianity is. 

It is first of all bound up with a definite historical fact, with the appear- 
ance in history of Jesus Christ, who revealed a series of truths to man. These 
truths were not strictly required by human nature; they told of, and at the same 
time were, a gift to man. Leaving aside rigorous theological formulas, we can 
observe of these truths first, that they operate on two levels, individual and 
social. Man is called to a supernatural dignity and ransomed from sin, but this 
takes place only within the context of a spiritual society, the Mystical Body, 
of which Christ is the Head. Secondly, these truths are superior to human 
nature but not contrary to it. In fact certain truths of a purely rational nature 
are sometimes found together with the totally supernatural elements of Revela- 
tion. Finally we must emphasize that Christianity is not merely a collection of 
abstract verities. Truth must be made concrete in the life of the Christian. 
Grace must be seen as a supernatural aid, not only to the mind, but also to the 
will, 


IV. THE SYNTHESIS OF CHRISTIANITY AND NATURAL LAW 


Having considered our basic terms, let us examine the relationships they 
have with one another. The synthesis we are proposing cannot of course be 
totally alien to theodicy and ethics, but because of this we must make one 
thing clear at the outset. In speaking of Christian Natural Law we definitely 
reject the idea that there is some revealed supernatural element from which 
Natural Law derives its existence. We hold only that Natural Law is a core of 
truths by which to judge our historically and socially conditioned principles of 
activity. Such principles are logically prior to Revelation but are nonetheless 
bound up with it in a highly significant, even determinative, relationship. This 
relationship is similar to the more general one between Christianity and 
philosophy. It consists neither in a subordination of the rational element to the 
supernatural, nor even in an ordering of the first to the second. It is rather 
that Revelation gives a more certain witness to the basic juristic framework 
of the Natural Law doctrine. 
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The synthesis between Natural Law and Christianity can be called con- 
crete because it is the product of certain distinct and identifiable elements. 
More important, however, it is a living synthesis. Christianity is more than an 
intellectual position; it looks to life. God’s gift elevates not only man’s mind, 
but also his will. When Grace is joined with Natural Law, the result is not 
only an easier knowledge of the principles and developments of the law, but 
also divine assistance in the fulfillment of the law. This appears most clearly 
when we consider those aspects of revealed truth dealing with law, justice, and 
the implementation of doctrine. Some of these truths are: God is loving, 
personal, provident; and lawgiving. Human nature and the human person 
have value because they are the objects of God’s love and the recipients of His 
Grace. God’s universal call to a communitary salvation engenders a new moral 
and spiritual solidarity in the human race. This solidarity finds its concrete 
and necessary expression in a spiritual society (the Mystical Body of believers), 
whose object is the spiritual life of man. 

These truths, which influence law and politics by becoming both questions 
for investigation and goals for life, illustrate the dialectical nature of Christian 
Natural Law. Once we affirm that Natural Law and Revealed Truth are 
distinct, we can show how the one affects the other. Basically, Christian 
Natural Law, developing in history and oriented by the Christian message, 
represents ‘an authentic and necessary movement toward Revealed Truth. 
This is especially true when the Christian, in the turmoil of daily life, seeks 
from revelation and grace the strength to put into practice the whole of the 
Natural Law. 

The position just outlined is quite different from those which are limited to 
either doctrinal or intellectual aspects. Troeltsch for example was one of the 
first to deal with Christian Natural Law, but in his writings we can see the 
effects of an incomplete handling of the subject. 

Comparing Stoic-Christian Natural Law with the rationalistic variety, 
Troeltsch considers only the intellectual aspects of the problem. He begins 
by distinguishing two directions in Christian Natural Law thinking. The one is 
pessimistic. It sees law (jus) as fundamentally interior (positive laws and 
institutions being necessitated only by the fact of sin). The other is objec- 
tivistic and sees law (lex) as an emanation of the legitimate authority of the 
state. The first trend, he says, took its inspiration from Stoic culture and 
reached its peak in St. Augustine. The second draws more on ancient phi- 
losophy and is found in the later Catholic doctrine. He thus maintains that the 


8 E. Troeltsch, “Das stoischt-christliche Naturrecht und das moderne profane Natur 
recht” (paper for the Deutsche Soziologische Gesellschaft Congress, October, 1910), pub- 
lished in Gesammelte Schriften (Tübingen, 1925), IV, 166-191. 
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formation of the Natural Law within Christianity was always ambivalent. The 
second theory, the objectivistic, which expresses itself in the lex naturalis and 
which works within authority and institution, represents for him a compromis- 
ing of genuine Christianity. Such a theory, he maintains, is typical of the 
Church,® while the first theory, original Natural Law (jus naturale) is typical 
of Christianity—witness the freedom from laws found among the early mystics. 
For Troeltsch authentic Natural Law is Christianity’s response to the Stoic 
ideals of interiorization, individuality, and universality.1° 

According to Troeltsch this ambivalence in Christian Natural Law reveals 
that conflict between Spirit and law which is of the essence of Christianity. In 
Troeltsch’s view objectivistic Natural Law does not enter within the ambit of 
spirituality; rather it quenches the enthusiasm of the spirit. This however shows 
the purely intellectual meaning he gives to Christian Natural Law. In seeing 
objectivistic Natural Law as the product of an unauthentic phase of Christian- 
ity (i.e., the Church) he neglects to consider the social communication of 
supernatural grace and love, just as he neglects the laws and institutions neces- 
sarily connected with that communication.!! What is decisive in Troeltsch’s 
view is Stoicism, which he opposes to Aristotelianism and regards as coextensive 
with Christianity. This is evident from the facility with which he uses the 
term “Christian” to describe the Natural Law theories of Hobbes, Grotius, 
Locke, and Wolff since subjective Natural Law does tend to reduce the the- 
ological element to a purely intellectual plane.1? 

We on the other hand reaffirm that the synthesis between Natural Law and 
Christianity is possible in the terms we have outlined. It is not inevitable that 
the rational element be absorbed into the supernatural, or that the supernatural 
be excluded in the name of pure reason. Moreover, we hold that the super- 
natural element receives its most authentic expression in the teachings of 
Catholicism. In Catholic thought the synthesis between reason and faith is a 
basic notion, and the idea of justice is reconciled with man’s naturally un- 
fulfillable desire for God’s favor. The pre-eminence of the Catholic tradition 
in this regard has also been recognized recently by writers like Rommen,!3 
Legaz y Lacambra,!# and Composta.t5 

Appreciating this pre-eminence, we are led to give great weight to the 


® Ibid., pp. 178-179. 

10 Ibid., pp. 184-188. 

11 H. Getzeni, “Troeltsch,” Staatslexicon, 5th ed., (Freiburg i. B., 1932) V, c. 425. 

12 Troeltsch, of. cit., pp. 189-196. Cf. Ges. Schriften, I, 156-166 for Christian Natural 
Law. 

18 H. Rommen, Die ewige Wiederkehr des Naturrechts, 2nd ed. (Munich, 1947), p. 39. 

34 L, Legaz y Lacambra, op. eit., pp. 309-319. 

15 D, Composta, “Prospettive per una teologia del diritto,” Salesianum, XXIX (1967), 
pp. 67-68. 


296 THE AMERICAN JOURNAL OF JURISPRUDENCE 


official teaching of the Church concerning Natural Law. To be sure, the 
individual statements of the Magisterium are the Church’s response to varying 
historical situations and are not intended to form an organic treatment of the 
subject; but in them we notice throughout a reaffirmation of the philosophical 
dimension and an insistence on the relevance of theology to politics and to 
questions of justice. 

An outline of this teaching can well begin with the Council of Trent’s 
treatment of the fundamental goodness of man and the capabilities of the 
human will since it provides a basis for later explicit statements about law and 
justice. 


The Council declares ... that although mankind lost its innocence 
through the sin of Adam, man’s free will, even though weakened . . . , was 
not taken away.16 


The first modern formulation of Natural Law in Catholic teaching was 
given by the Syllabus of Pius IX. This was followed by the First Vatican 
Council, which outlined the possibilities and conditions for our knowledge of 
God’s existence and nature.17 In the light of this knowledge, our awareness 
of Natural Law is increased; and we are assisted in its practice. The Social 
Encyclicals had great importance in developing Natural Law doctrine because 
they applied the theory to concrete situations such as family relations,1® gov- 
ernmental activities,19 and economic enterprise.2° Pius XII in Humani 
Generis expressed confidence in the efforts of human reason and praised 
that philosophy which has regard both for human intellectual activity and 
for the help afforded by Revelation.?! On the fiftieth anniversary of Rerum 
Novarum, Pius spoke explicitly of the dignity of the Natural Law, saying that 
its precepts run parallel to revealed truth since both the natural order and 
revelation have the same source. 


There is an unchangeable order which God the Creator and Redeemer has 
manifested through the Natural Law and Revelation—a twofold manifesta- 
tion which Leo XIII wisely spoke of in his Encyclical. The dictates of 


16 Sess, IV, De Justif., c.I., Denzinger-Schoenmetzer, Enchiridion . . ., 34th ed. (Bar- 
celona, 1967), p. 360, No. 1521. 

17 Ibid., pp. 588-595. 

18 Quod apostolict muneris (1878), (Leo XIII). 

19 Immortale Dei (1885), (Leo XIII). 

20 Per la civiltà cristiana (1944), (Pius XII). For Leo XIII, see also J. Scull, The Rela- 
tionship of Institutions of the Natural Law with the Supernatural Order: A Study of the 
Pontifical Documents of Leo XIII (Omaha, 1967). 

22 A.A.S., XLII (1950), p. 571 et seq. 
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Natural Law and the truths of Revelation derive, in different ways but like 
two parallel streams of water, from the same Divine Source.?? 


Most recently we have seen the teaching of the Second Vatican Council. 
This is explicit with regard to Natural Law and the dignity of the human 
person. 


In the depths of his conscience, man detects a law which he does not 
impose upon himself, but which holds him to obedience. Always sum- 
moning him to love good and avoid evil, the voice of conscience can when 
necessary speak to his heart more specifically, do this, avoid that. For man 
has in his heart a law written by God. To obey it is the very dignity of 
man; according to it he will be judged.?8 


And further: 


Man’s social nature makes it evident that the progress of the human person 
and the advance of society itself hinge on each other. For the beginning, 
the subject, and the goal of all social institutions is and must be the human 
person which for its part and by its very nature stands completely in need 
of social life. This social life is not something added on to man. Hence, 
through his dealings with others, through reciprocal duties, and through 
fraternal dialogue, he develops all his gifts and is able to rise to his destiny.?4 


The value of the Catholic position as we have sketched it lies not only in 
its recognition of man’s nature and of the Natural Law governing his social 
and individual activity, but also in the way it shows how man achieves his 
final purpose in a world which in its turn has a destiny, a world whose activity 
springs from its own nature, not from a fortuitous combination of unrelated 
forces.25 


V. THE BASIS OF NATURAL LAW THEORY 


In examining the different trends in Natural Law, we have pointed out 
the one we consider most valid. Let us now consider how this theory operates, 
especially when joined with Christianity. 

It has been objected that Natural Law is impossible to pin down, that it 


22 A.A.S., XXXIII (1941), pp. 196-197. For the Natural Law thought of Pius XII, see 
F. Favara, De jure naturali in doctrina Pii XII (Roma-Paris-Tournai-New York, 1966). 

23 Constitutio Apostolica “Gaudium et Spes”? Art. 16. [Documents of Vatican II (Lon- 
don, 1966), p. 213]. 

24 Ibid., Art. 25. (Documents, supra, p. 224.) 

25 See V. Cathrein, Die Lehre der christlichen Offenbarung ueber das Naturrecht in 
Recht, Naturrecht und positives Recht, 2nd ed. (Freiburg i. B., 1909), pp. 268-277. 
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is -philosophical only insofar as it renounces its strictly legal character, and 
vice versa. We will show, however, that the Natural Law theory we have 
proposed is both legal and philosophical, although in a unique way. 

Human social activity is essentially intersubjective, and the fundamental 
demands of respect for the human person are expressed in right-duty relations. 
The consequence of a recognition of these relations is a series of precepts which 
are binding on all. The binding force of such precepts (their legality) does 
not come from the juristic form in which they are couched, nor does it come 
from a sanction attached to them. It derives from the fact that they reflect 
certain basic qualities of human nature and from the recognition of a need for 
consistency between theoretical and practical reason. This consistency must 
reveal itself in interpersonal social relationships, Because these precepts derive 
from human nature, we call them Natural Law. Because the rights and duties 
they envision must be given effect in a social context, the precepts themselves 
must have a juristic form. 

It is important to understand the relation between the philosophical and 
legal elements of Natural Law,?® otherwise Natural Law becomes either simple 
morality or pure command. The French scholar, Michel Villey has made 
important contributions along this line in examining the truly legal character 
of Natural Law norms; but, we believe, he falls down in not giving sufficient 
importance to the need for consistency between nature ut ratio and human 
activity.27 A concentration on the nature of man, he says, is typical of Stoicism 
and of Rationalistic Natural Law, while the study of social groups is more in 
the Aristotelian-Thomistic tradition. 

“Tt is the study of the internal structure of social groups, not of the nature 
of man, which constitutes the method of Natural Law, at least in its classic 
and original form.”28 This position leads Villey to affirm that a definition of 
justice can be found on a purely positive level with the result that for him 
Natural Law loses much of its speculative dimension.?9 

Here we must part company with Villey. The speculative dimension of 
Natural ‘Law is central to the position we have been defending. Unless we 
accept Natural Law as a truly legal system whose legality is based on the con- 
sistency of its precepts with the individual nature of man, independently of 


26 G, Graneris has done much important work on this problem; see especially his La filo- 
sofia del diritto nella sua storia e nei suoi problemi (Rome, 1961); Contributi tomistici 
alla filosofia del diritto, (Turin, 1949), and Philosophia Juris, I, “De Notione Juris,” 
(Turin, 1943). 

27 M. Villey, “Observations d'un historien sur le droit naturel classique,’ Archiv für 
Rechts- und Socialphilosophie, LI (1965), 24. 

28 Ibid., p. 24. 

29 Cf. Villey, “Une définition du droit,” Archives de philosophie du droit, Droit et 
histoire (Paris, 1959), pp. 47-65. 
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any direct theological intrusion, we can never join it with Christianity, whose 
message brings salvation to individuals (always, however, in the communitary 
context spoken of earlier) and whose grace assists the individual faculties of 
intellect and will. 

In writers like Fasso and Cotta we can see the effects of a failure to accept 
the importance of man’s nature as both the measure of legality and the basis 
of Christianity. According to Fasso, law is only a logical ordering of the varying 
elements of society; Christianity on the other hand was at its beginning beyond 
rationality just as it was beyond society and the “world.” When it accepts law, 
it accepts the “world” and in this respect becomes identical with Stoicism.?° 

Cotta does much the same thing when he considers Natural Law in St. 
Thomas®! and politics in St. Augustine.3? He holds that the Natural Law is 
completely extraneous to the development of rules of law. All that nature can 
offer to man’s investigation is man’s own finiteness, which leads him to open 
himself to the Absolute, to God. 


Between the sphere of legality, whose foundation is social utility, and that 
of justice, whose foundation is the love of God, there is a radical and in- 
surmountable difference of kind.33 Neither the eternal law, which means 
the providential presence of God’s love in all the created universe, nor the 
Natural Law, which identifies itself with the Eternal Law, has a normative 
character. Both are the revelation of God to the consciousness.34 


665 32 


Cotta, then, makes a strict division between “is” as nature and “ought” 
as a value; this is his reason for the supposed axiological insignificance of 
Natural Law.35 According to him, fundamental human characteristics as they 
exist cannot be held to limit the free play of conscience or experience in the 
development of norms;?® Natural Law can exist, at most, on a sociological and 
historical plane.37 

To these two authors we can only reply, first, that by failing to see the 
true relationship between law and human nature they have presented an 
incomplete version of the Christian message and have severed human norma- 
tivity from the contribution it can receive from Revelation. And, second, that 
since the legality of Natural Law comes from its reflecting a necessary con- 


30 G. Fassò, Cristianesimo e Società, 2nd ed. (Milan, 1969), pp. 105-106. 

31 S. Cotta, H concetto di legge nella Summa Theologica di San Tommaso d’Aquino 
(Turin, 1955). 

32 §. Cotta, La città politica di S. Agostino (Milan, 1960). 

33 Ibid., p. 149. 

34 Ibid., p. 151. 

35 S5, Cotta, “Diritto Naturale,” Enciclopedia del Diritto, XII (Milan, 1964), 647-652. 

36 Ibid., p. 650. 

37 Cf. “Diritto naturale e diritto positivo,” Justitia, XV (1962), 3-18. 
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sistency between nature and action, human actions are “good” only insofar as 
they are in conformity with precepts springing from human nature, independ- 
ently of any divine command or prohibition. 

Turning to the methodology we ourselves consider proper to our subject, 
it appears that throughout history three ideas have been central to Christian 
Natural Law. The first is reason considered as the principle of correspondence 
between nature and action. The second is God considered as the ultimate 
source of legal and moral obligations. The third is history, the development 
of the rational, essentially social nature of man. 

These ideas are prior to revelation, but revelation has built upon them, 
first, by giving us a concept of man as being free and responsible for his 
destiny, second, by showing that God is provident and distinct from the world, 
third, by making clear the eschatological rather than cyclic nature of history. 

Christian Natural Law is the chronicle of a meeting of reason, theology, 
and history, with reason serving as mediator between the Creator of human 
nature and nature’s manifestation in history. It is important to note, however, 
that the three elements have retained their individuality and that this in- 
dependence guarantees the philosophical basis and true legality mentioned 
earlier. Even considering, for example, the help given by grace to man’s 
understanding and carrying-out of the law, such fulfillment of the law is still 
considered the expression of man’s social] faithfulness to his own nature. Even 
within the framework of revelation there is need for a natural theology which 
recognizes God as the supreme legislative mind at the center of social reality. 
Even after the re-consecration of the whole range of human institutions by 
Christianity, we must still consider the rational presuppositions which lie at 
the base of historical reality. Thus these three elements of reason, God, and 
history give us the guidelines within which the essential legal and philosophical 
validity of Christian Natural Law can be examined and understood. 


VI. NATURAL LAW AND SYSTEMATIC THEOLOGY 


The ultimate acceptance of all that we have been saying with regard to a 
union between Natural Law and Christianity rests in large part on the view 
one takes of systematic theology. For many, a theology made up of logically 
elaborated principles and deductions, expressed in documents of the Magiste- 
rium, is out of touch with the authentic spirit at work in the Church today. De 
Lubac for example writes that: 


We are tending to recognize that theology, however much it makes use of 
the “instruments of reason,” however independent of exegesis in its com- 
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plete “autonomy of technique,” never really goes beyond the Word of God, 
which must always measure, impregnate, and judge it.38 


Personal surrender to the supernatural love communicated by the Gospel is 
seen as incompatible with logical and systematic formulations. The objectivity 
of theological truth is seen as a hindrance to the action of grace. It is clear 
that in such a context the question of Christian Natural Law cannot even be 
raised. 

This approach however seems completely unjustifiable. Theology must 
remain in contact with all aspects of human spiritual reality, including the 
intellectual and objective ones. If this is done, the relationship between the- 
ology and Natural Law is seen to be not only spontaneous but necessary. The 
themes of fundamental justice found in Natural Law are the jumping-off point 
toward the fullness of ethical life. The truly legal norms dealing with basic 
human relationships are expressive of justice on the natural level; but when 
elevated by grace, they are assimilated into that sublime reality to which all 
theological doctrine is ordered, love. From justice man passes to love, but love 
does not consume the law of justice. Love then presupposes the observance of 
law and proceeds upward from there. 

In this interplay we see the method of Christian Natural Law in operation. 
Fundamental human norms are elaborated on a purely philosophical basis, 
but account is always taken of well-defined theological concepts. And even 
when the starting point is a pronouncement of the Magisterium, the process 
will never be dogmatic because within the pronouncement is contained an 
underlying rationality. 

The value today of such a balanced approach is evident. It offers the 
basis for an ever-deepening awareness of Christian Revelation while at the 
same time providing a measure by which to judge the value of new intel- 
lectual and theological directions. 


38 H. de Lubac, The Mystery of the Supernatural (London, 1967), p. 5. 
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For a good many decades now—indeed almost since the time of David Hume— 
the adherents of skepticism, subjectivism, and noncognitivism in ethics have been 
in absolute control of the field. So great has been their ascendancy that for a 
philosopher even to suggest that there might be such a thing as moral knowledge 
was to forfeit his claim to intellectual respectability. The advocates of ethical 
emotivism, cultural relativism, and the persuasive definition preached that moral 
judgments were merely the expression of individual or group approval, and their 
only function was to gain assent. The dogmatic positivists of the Vienna Circle 
established themselves as the spearhead of the revolution by maintaining that any 
predication of value could be equally well expressed by an exclamation mark. 
While still others proclaimed themselves to be the only hardheaded ethical realists 
by interpreting moral propositions as prescriptives or imperatives, which are backed 
by authority and so can assure compliance. 

The principal stock in trade of all of these schools consisted in a series of 
invidious and rhetorical disjunctions: between “is” and “ought,” “fact” and 
“value,” “reason” and “feeling,” the “actual” and the “ideal,” “descriptive” and 
“normative.” These disjunctions were rarely justified by any cogent and sustained 
argument; the technique was simply to declare by fiat that the first term of each 
of them was associated with such prestigious philosophical concepts as “truth,” 
“reality,” and “logic,” and then to denounce the second term on the ground that 
it differed from the first. The sheep and the goats of the intellectual world were 
arbitrarily designated at the start of the discussion, so its outcome was preordained. 
In sum, this movement was sustained less by philosophical persuasion than by a 
campaign of academic intimidation. 

In retrospect, the long ascendancy of these schools is difficult to understand. 
Their success was certainly not based on the intrinsic merits of their position, for 
this—as I have suggested above—was less a reasoned conclusion than a parti pris. 
Rather, the movement gained its dominance by taking advantage of a random 
set of adventitious circumstances. It first established itself as the true faith by 
claiming Hume as its apostle and founder. And it then defined the tenets of this 
faith by a gross oversimplification of its master’s teaching. The rock on which its 
advocates chiefly rest their case is the famous passage in the Treatise (III, iii, 1), 
as equivocal as it is brief, in which Hume points out that you cannot deduce an 
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“ought” from an “is.” When science displaced philosophy as the ultimate source of 
knowledge, the noncognitivists took shelter under its wing, arguing that theirs was 
the only truly “scientific” ethics, as they acknowledged the same data and employed 
the same methods as the scientists. This appeal to hard facts and strict verification 
was made more attractive by contrast with the extremes of speculation to which 
the absolute idealists had gone. Finally, ethical subjectivism and relativism were 
agreeable to the growing popular temper of individualism and moral tolerance. 

Noncognitivism never, of course, had the field entirely to itself. There were 
always some who maintained that ethical principles have a real objective basis 
and that ethical propositions can be known to be true or false: such men as 
G. E. Moore, H. A. Prichard, W. D. Ross, and Brand Blanshard come imme- 
diately to mind. Furthermore, as one would expect, the position of emotivism and 
subjectivism was modified in the course of time, becoming more moderate and 
finding at least some place for “good reasons” in moral discussions and decisions. 
Criticism of noncognitivism has grown steadily more general and more acute, 
preparing the ground for an alternative approach. And now these three books 
have appeared which have not only mounted a full-scale rebuttal of noncogni- 
tivism but have also, each in its own way, advanced careful and detailed argu- 
ments in support of ethical cognitivism. 

My purpose in this study is to examine the broad thesis of moral cognitivism as 
it is presented in these works, to consider their accounts of moral knowledge and 
the techniques they suggest for the verification of moral propositions, and to 
evaluate the adequacy of these accounts and of their supporting arguments. I am 
more interested in the common ground that these men share than in the par- 
ticularities of their separate positions. And I will be especially concerned, at the 
conclusion of this study, to point out what seems to me to be the common error 
that, despite their real excellence and the valuable contributions that they make, 
finally undermines all of these books. Stated briefly, this is what I would call a 
too narrowly rationalistic bias. For all three of these philosophers appear to hold 
the conviction that there are no primitive and indigenous moral data that furnish 
the raw material for moral knowledge; rather, for them, moral truths are deriva- 
tive, being deduced or inferred from other more basic modes of knowledge. That 
is, we learn and validate our moral obligations not from a direct appeal to experi- 
ence but indirectly from other more fundamental truths. I here state this conclu- 
sion and objection quite baldly, only to give warning of possible prejudice on my 
part in the accounts and interpretations that follow; I hope to justify this view 
in the body of the study. 


II 


The posthumously published papers of Professor Lewis will serve as a con- 
venient point of departure and focus for my presentation, since they raise all of 
the critical questions in explicit fashion and approach them from various points 
of view, though always with the same solution in mind. Approximately half of the 
book consists of four lectures, collectively entitled “The Foundations of Ethics,” 
that were given at Wesleyan University in 1959; the rest is composed of miscel- 
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laneous talks and articles that bear dates between 1948 and 1958. These are all, 
then, what might superciliously be called “occasional pieces.” In a sense, this 
indictment would be correct, as these papers lack the close reasoning, the attention 
to detail, and the anticipation of objections that are typical of Lewis at his best: 
arguments are left incomplete, difficulties are mentioned but not disposed of, and 
loose ends are left lying about in abundance. But in another sense this judgement 
would be quite false, for it is completely obvious that in all of these pieces Lewis 
is writing with dead seriousness and is trying to resolve problems that he regards 
as being of the first importance, both theoretically and practically. One gets the 
sense that Lewis is here working not as a detached philosopher but as an involved 
person. He is no longer the precise logician and epistemologist, treading warily 
among thorny issues and concerned above all not to take a false step; he is now 
the stern moralist, convinced of the importance of certain beliefs and commitments 
and anxious to establish these on a secure basis. Most of the papers read like a 
series of footnotes or appendices to The Analysis of Knowledge and Valuation, 
intended to settle in a positive fashion certain basic questions regarding which 
Lewis had in that work reached a skeptical or agnostic conclusion. 

These questions center around two issues: they have to do with the possibility 
of knowing the values that we should pursue in life and the validities (or obliga- 
tions) that we must acknowledge. Regarding these matters, Lewis holds that it is 
vital that we should have “clarity and firmness,” but instead we now find only 
“confusion and doubt” (p. 13). What is responsible for this unhealthy state of 
affairs is the prevalence of an intellectual climate in which “ethical statements and 
moral convictions are being challenged by the allegation that they are non-cogni- 
tive” (pp. 18, 19); for this doctrine holds that “appraisals of the good and bad 
and assessments of the right and wrong have nothing more fundamental as their 
basis and their sanction than our emotive drives and our subjective persuasions of 
attitude” (p. 20). It is this skeptical noncognitive doctrine that Lewis seeks to 
refute, and the validity and verification of the knowledge of the good and the right 
that he seeks to establish. 

The argument advanced in these pages is extremely repetitive: it is apparent 
that throughout the decade that they cover Lewis is struggling for solutions that 
he never achieves. Instead, his reasoning keeps leading him to two critical ques- 
tions; and to these he cannot return satisfactory answers, because he either fails 
to recognize or is unwilling to acknowledge the only kind of evidence that can 
afford him these answers. So Lewis goes around and around in a closed circle, 
unable either to-escape or to find rest. This being the case, I will not attempt any 
summary of these separate pieces, but will concentrate on the structure of the 
argument that appears in all of them. 

Lewis’s general philosophical position, as he himself describes it, is that of 
empiricism, pragmatism, and naturalism; and it is the second of these doctrines 
that he relies on most largely, appealing to the others only at certain points in his 
argument. Furthermore, and this point is crucial, Lewis maintains that his ad- 
herence to this position is complete and consistent, while that of the ethical non- 
cognitivists is partial, biased, and dogmatic: they espouse these doctrines in order 
to establish the principles and procedures they want to defend—those of logic and 
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science—but refuse to apply them in the field of morals. That is, Lewis charges 
his opponents with incomplete skepticism, and then insists that such a posture is 
quite unjustifiable. Either you must be consistently skeptical, which is pragmati- 
cally untenable because futile; or you must apply the same criteria in judging the 
claims of moral knowledge as you apply to other knowledge claims. When you do 
the latter, then moral knowledge is easily vindicated. 

Stated more positively, but still only generally, Lewis’s argument has the 
following form. All of our uses of the term “right,” and all of the imperatives 
that issue from and sanction these “rights,” have a common ground: “This 
ground lies, on the one side, in facts about the way the world is, and, on the 
other, in the nature of man as an active being, capable of self-government, and 
one who determines whatever he does deliberately by reference to what he thinks, 
and what he expects as consequences of what he chooses to do” (p. 63). This 
argument rests on two postulates that Lewis treats as self-evident, or, put differ- 
ently, the denial of which he treats as a reductio ad absurdum. First, man natur- 
ally seeks the good, as that which satisfies and gratifies him; second, man is im- 
pelled to accept and follow the right, as that which leads to the good. The 
constant preoccupation of these pieces is to defend—to “demonstrate” as Lewis 
says, though obviously not in the sense of deducing—these postulates. That is, two 
questions demand firm answers. Can we know, and if so how, what is good for 
man? Can we establish, and if so how, an obligation or imperative for man to do 
the morally right? 

Lewis’s treatment of the first question can be disposed of briefly, as it follows 
the pattern of his earlier work and is current doctrine in contemporary value 
theory. This rests on the distinction between intrinsic and extrinsic values. 
Intrinsic values are exclusively conscious occasions: only occurrences in experience 
have value in themselves. Such experiences are directly known and recognized: 
they can be roughly characterized as enjoyable, satisfying, gratifying, pleasant, 
and so forth. In this category, Lewis makes a further distinction between the 
immediate and the contributory value of experience. The former is the hedonic 
tone that the experience has in its occurrence. The latter is its power to enrich 
and refine future experience and so to enhance the quality of life. Things— 
physical objects, social situations, human relations and actions—have extrinsic 
value to the extent that they further the occurrence of valuable experiences. This 
value may be inherent in these things if they are immediately conductive to 
pleasure; or it may be only instrumental, if these things serve for the production 
and use of other things having inherent value. In both cases, however, this 
extrinsic value is an objective property of things. Immediate intrinsic values are 
directly known in experience, their determination constitutes empirical knowledge 
in the strictest sense. Contributory intrinsic values, and extrinsic values both 
inherent and instrumental, are known by generalization from past experience. 
We learn what sorts of experiences are gratifying, what sorts enhance life as a 
whole, and what sorts of objects, actions, and situations promote these experiences 
either directly or indirectly. 


All of this is familiar doctrine. But it is more than doubtful that it will satisfy 
the objections of the ethical subjectivists and cultural relativists, For granting all 
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this, they will still insist that it does not constitute public, verifiable knowledge. 
Instead, they will pose a question: how can any individual, or even group or 
institution, tell other individuals what constitutes the good for them? Since value 
is an occurrence in someone’s experience, it is a private and personal fact. So how 
can a person be advised, much less compelled, to seek some modes of experience 
and avoid others? By what criteria, other than each person’s individual satisfac- 
tion (pleasure, enjoyment, gratification, or what have you), can we judge value 
experiences and so justify ourselves in encouraging (requiring) people to seek some 
types and discouraging (prohibiting) them from seeking others? 

These objections can be answered satisfactorily only if one is willing to invoke 
such concepts as human nature, the essence of man, mankind, or the human 
telos. And Lewis balks at this appeal. His argument keeps leading up to this 
claim, and he is obviously tempted by it; but at the last minute he always shies 
away. Instead, he takes refuge in “the generality of men,” the lessons of experi- 
ence, and the pragmatic sanction: if men will seek experiences of certain kinds, 
then they will attain deeper and more lasting satisfactions. But there is nothing to 
substantiate and sanction this argument, and no justification for condemning those 
who spurn its recommendations. If, as it certainly seems, “the generality of men” 
prefer trash on television to serious programs, electronic jazz to string quartets, 
and sentimentality to art; if they would rather watch professional athletes than 
cultivate their own physical skills, rather see pornography on the stage than 
grapple with real passion in their own lives, and rather read escapist novels than 
discipline their minds; if they find protest better than persuasion, crime better 
than hard work, and escapism than participation, then that settles the matter. 
These are the types of experiences that men find enjoyable, gratifying, and 
satisfying, so they are ipso facto intrinsic values. To maintain that other experi- 
ences are “better,” or “higher,” or more “valuable” is either to fly in the face of the 
evidence or to change the meanings of terms in the middle of an argument. 


Lewis is too good an empiricist to commit the former of these errors and too 
good a logician to commit the latter. But he is also too sensitive a moralist to be 
happy with this axiological solipsism. Lewis works desperately to be able to judge, 
criticize, and arrange in a rank order the kinds of experiences that people find 
enjoyable and gratifying, that is to say: valuable. He wants to be able to hold 
that intrinsic values differ qualitatively as well as quantitatively. But he can do 
this only if he is willing to go in back of value experiences to the activities that 
give rise to these experiences, and then in back of these activities to the human 
talents, powers, and abilities that are expressed through these activities, and, finally, 
in back of these human traits to human nature itself, viewed as a system of 
potentialities. That is, he must recognize that man has an essence and a telos, and 
that activities and experiences vary in value as they further the realization of this 
telos. But Lewis is unwilling to take this metaphysical journey. Indeed, he is 
unwilling to take even the corresponding scientific journey and to speak of human 
values as having a base in man’s genetic endowment and biological needs, since 
he explicitly rejects this appeal (cf. esp. p. 117). Instead, he holds to his prag- 
matic stance, He talks much of the predictability of the value-quality (the 
satisfaction) that experiences will yield, of the importance of contributory value 
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in constituting a life that is “satisfying-in-the-whole,” of the different potentialities 
of things to further value experiences as being grounded in the real properties of 
these things, and even of value judgments as being capable of being “developed 
and refined” by scientific techniques. 

But all of this applies only to helping people to acquire the experiences that 
they regard as satisfying and so valuable. And this last and most important element 
remains absolutely personal and private. For since value is an occurrence in 
someone’s experience, it is “an empirical datum-fact when that experience is 
given, and does not need to be judged” (p. 9). This statement is certainly true. 
But it is not nearly strong enough. For not only is it the case that such “occur- 
rences of value-quality” do not need to be judged. Further, and far more sig- 
nificantly, they cannot be judged. Instrumental, inherent, and contributory values 
can all be analyzed rationally and evaluated as a means to the securing of valuable 
experiences. But these latter, as “data-facts,” simply are what they are: at once the 
source, the sanction, and the measure of value. This is the predicament in which 
Lewis is landed by the glorification of individual consciousness. And try as he may 
he cannot escape it. 

This same tension characterizes Lewis’s treatment of the morally right, and he 
finds himself in a similar predicament. As a firm advocate of pragmatism, Lewis's 
natural inclination is to define the “right” in terms of the “good,” to make morality 
dependent upon axiology, and to derive obligation from value. This theme is 
reiterated throughout these essays and its pervasive influence upon Lewis’s doc- 
trine in all of its aspects can be clearly shown through a few citations. Thus Lewis 
says: “It is the sense of good and bad which is primal, and the sense of right and 
wrong to do which is derivative and dependent” (p. 25). Again: “Without refer- 
ence to what is good and what is bad there could be no determination of anything 
as right or wrong to do—to bring about” (pp. 30, 31). And again: We must Jook 
“to the good in general, and in its various senses, as the justifying aim of whatever 
it is right to do” (p. 41). And yet again: “Whatever is right to do—in any sense 
of ‘right to do’—is so because there is a justified expectation that the consequences 
of it will be good” (p. 62). And finally: “There is no concrete act or specific way 
of acting which could be determined as right or wrong without reference to the 
anticipatable consequences of it as good or bad. And there is nothing relevant to 
any concrete act or specific way of acting by which what the categorical principles 
dictate could be determined except such predictable value-consequences of this 
way of acting. No act could be either right or wrong except by reason of something 
good or bad which is at stake in the decision of it. In fact, if there were nothing 
by reason of which men suffer or enjoy, the terms ‘right’ or ‘wrong’ would have 
no meaning” (p. 112). The good is thus given every conceivable sort of priority 
over the right: temporal, logical, epistemological, ethical, and ontological. This is 
sound pragmatic and utilitarian doctrine, and quite what one would expect. Acts 
are judged by their consequences, and the consequences that finally count are the 
enhancement of value-experiences. The “right” action is that which will produce 
the greatest amount of intrinsic value. 

However much Lewis reiterates this thesis and argues in its support, he cannot 
persuade himself to accept it. And this for the simple reason that the compelling 
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evidence of direct experience forcefully refutes it. The obligations that we feel, the 
“oughts” and “ought nots” that move us, have a distinctive quality of their own, 
quite apart from any ends that they may serve. The sense of duty asserts its own 
imperative and conscience is its own sanction. We often feel obligated to do things 
though we know that they are futile or even that they will produce less intrinsic 
value than could be otherwise achieved. In short, the sense of right and wrong 
expresses itself as an autonomous force, and the demands of morality assert them- 
selves as categorical, not hypothetical. As a good empiricist, Lewis recognizes and 
acknowledges this. This acknowledgement is at first rather mild and tentative: 
“It is a necessary condition of the rightness of an act, and of the validity of any 
directive of doing, that the way of acting in question be one we are justified in 
expecting to lead to a good result. But this is not always a sufficient condition of 
the rightness of an act or the validity of a directive of action” (p. 27). But this 
acknowledgement soon becomes more definite: “But perhaps it will be agreed that 
whatever is right is imperative in some sense which is consonant with the rightness 
of it, and that the sense of that which it is imperative to do or take as end is not 
to be identified with the sense of that which gratifies” (p. 99). This is at once 
stated even more strongly: “The good and valuable as such, and the right and 
imperative as such, are distinct and answer to essentially diverse criteria, however 
the two classes so distinguished stand related” (p. 100). And Lewis finally sums 
up this difference pointedly: “The good solicits but the right commands, It is 
desirable to cleave to what is good, imperative to conform to what is right” 
(pp. 106, 107). 

This vacillation regarding both the nature of the right and its relation to the 
good persists throughout these essays. As we have seen, Lewis’s natural inclination 
as a pragmatist is to derive both the content and the sanction of the right from the 
good. But since Lewis defines the good in terms of satisfying experiences, it in- 
evitably bears the taint of the subjective and the relative. The right must then 
inherit this taint. And Lewis is unwilling to accept this conclusion to which his 
doctrine forces him. So he tries to find another source and support for the right. 
In this search he remains true to his commitment to pragmatism, and seeks to 
solve his dilemma by broadening his pragmatic base. That is, he sets out to estab- 
lish a moral imperative that is at once categorical and pragmatic. 

The challenge that Lewis has to meet here is the familiar one of the skeptic: 
why be moral? His strategy in dealing with it employs three principal weapons: 
a reductio ad absurdum argument; the countercharge of incomplete skepticism; 
and the notion of “pragmatic contradiction.” Lewis contends that when the skeptic 
asks, “Why be moral?” we can with equal legitimacy ask him, “Why be logical?” 
“Why be prudent?” and “Why pay heed to empirical evidence?” He insists that 
there is no answer to any of these questions save the pragmatic one, and that this 
answer serves equally well in all four cases. Man simply is a creature who antici- 
pates the future, seeks some outcomes (intrinsic values) rather than others, and 
plans to secure these. In short, if man is to achieve his purposes he must be 
logical, empirical, prudent, and moral, As Lewis puts it: “It would be further 
desirable to observe here that there are likewise different imperatives, different 
modes of the required criticism of deliberate actions and of decisions to be taken, 
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There is the logical imperative to decide consistently, the further imperative to 
decide cogently in view of evident fact, the prudential imperative to avoid what 
will later be regretted, and the imperative to respect the interest of others as we 
would call upon others to respect our own” (p. 100). All of these imperatives have 
precisely the same sanction and justification: they do some good. Not to follow 
these imperatives is to involve one’s self in a pragmatic contradiction. And if the 
moral noncognitivists insist on the logical and empirical imperatives, as they 
surely would, then it is inconsistent of them not to accept likewise the prudential 
and moral imperatives. 

As regards the logical, empirical, and prudential imperatives, this argument has 
a certain cogency. If man is to realize the satisfactions he seeks, then he must 
have a proper regard to the way the world is and to his own nature. Though even 
here, as we have seen, it leaves the satisfactions that men seek to be determined 
only by individual preference. But the argument breaks down altogether when we 
seek to apply it to the moral imperative, which requires us to have the same 
regard for others as we have for ourselves. For Lewis’s moral pragmatism rests 
upon the fundamental datum (or assumption) that every man does seek his own 
good. But this “good” is defined in terms of enjoyable and gratifying experiences. 
And it is an obvious fact of life that actions that will satisfy the doer often entail 
harm or pain for others. The pursuit of our own pleasures frequently conflicts with 
the like pursuit of others. In short, the moral and the prudential imperatives are 
often contradictory. 

Plato recognized and expressed this long ago in the myth of Gyges’ ring. Lewis 
also recognizes this problem and tries to deal with it. But his doctrine is simply 
incapable of affording a solution. He obviously recognizes this, too, for his two 
proposed solutions are tentative, hasty, and apologetic. One of these consists in 
the transparently illicit device of defining the moral imperative as that which 
takes precedence to all others, but no reasons or arguments support this assigned 
priority. This comes out clearly in the following passage: “I would define ‘moral’ 
by reference to that mode of valuation which, for any given problem, answers to 
that imperative which is taken as ruling, or as overruling, any other which may be 
pertinent to the decision of that problem. The morally right is what is best in that 
manner of value-assessment which is to be accepted as taking precedence, in the 
case in hand, over any other mode of assessing values which are involved” (pp. 
101, 102). The other “solution” consists in attributing to man a compassionate 
regard for others. That is, “we know him to be as real as we are, and his joys and 
sorrows to have the same quality as our own”(p. 141). But this solution defines 
the moral by reference to emotion, feeling, intuition, conscience, or a moral sense. 
And Lewis explicitly and repeatedly repudiates any form of moral intuitionism. 
So this appeal is altogether illegitimate. Lewis, alas, recognizes even this and his 
argument fades away with the apologetic remark that the moral imperative must 
be motivated by “a little empathetic imagination” (pp. 141, 142). 

Lewis’s doctrine thus breaks down at its two most critical points, First, he 
cannot establish an objective and cognitive doctrine of value, because values are 
occurrences in experience and so depend entirely upon what any individual hap- 
pens to find enjoyable, satisfying, and gratifying. He can instruct a person how to 
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get what he wants, but he cannot criticize or correct what he does in fact want. 
Second, Lewis cannot establish his moral imperative, “Do no act which contra- 
venes any precept which you would call upon others universally to respect” 
(p. 110), because his pragmatic sanction will not support it. That is, there is 
nothing in human nature and the human situation, as Lewis conceives these, that 
makes it a “pragmatic contradiction” to defy this imperative. 

In summation, I would suggest that all of Lewis’s efforts to establish values 
and obligations on an objective basis are vitiated by one fundamental error: this 
consists in his excessively individualistic conception of man. This is an error that 
he shares with most modern British and American philosophers, among the very 
few significant exceptions being Dewey, Whitehead, and, most ironically, David 
Hume, who made no bones about speaking of “human nature” and “the universal 
sentiments of mankind,” which notions are regarded by his self-proclaimed fol- 
lowers as devoid of either meaning or reference. In Lewis’s case, this individualism 
has three important facets. In the first place, he thinks of man as a solitary 
creature, sufficient unto himself, and having no essential dependence upon, rela- 
tionship with, or regard for his fellows. It is this notion that undermines Lewis’s 
deontological doctrine, for if each individual is self-centered, then the moral 
imperative has no basis in reality. But this notion is an obvious absurdity: for 
man is born of man and woman, and, therefore, into a complex social situation. 
Secondly, Lewis thinks of each man as individually sui generis in the strict sense. 
So absolutized is the individual, Lewis is unable to take the concept of “man” or 
“human nature” as having any real referent. This notion undermines Lewis’s 
axiological doctrine, for it makes individual conscience the sole source and sanction 
of value. But this is equally absurd for every human being carries a genotype that 
he shares with all others, and in which common characteristics far outweigh 
unique features. Thirdly, Lewis's conception even of the individual is seriously 
truncated, for he regards man as an exclusively rational creature. This means 
that moral knowledge must be by reason out of sense experience, as these are the 
only human faculties that Lewis recognizes as having any objective validity. Lewis 
will not deign to even argue against doctrines that appeal to conscience or a 
moral sense, rejecting them with a few comments that are as superficial as they 
are scornful. This undermines all of Lewis’s arguments in a still more fundamental 
sense, for it means that he cannot accept morality as having an independent basis, 
but must try to derive it from either formal logic or empirical science: that is, he 
is forced to build an ethical doctrine on a moral vacuum. But this again is an 
absurd view, for everything we now know about man indicates that instinct, 
feeling, and sentiment are at least as basic and pervasive in his makeup as that 
late development, the famous “big brain.” The former play at least as significant 
a role in defining his beliefs and attitudes, in informing him of what life and the 
world require of him, and in determining his conduct, as does the latter. 

This extremely individualistic and truncated view of man inevitably drives 
Lewis’s thought upon the shoals of solipsism. For if each man is isolated both 
from mankind and from his fellow men, it is obviously impossible to establish an 
objective basis for either values or obligations. The moral objectivity that Lewis 
so ardently seeks forever eludes him because he is unable to envisage the individual 
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subject as fashioned and constrained by either his specific or his social nature. 
As long as man is conceived as a pragmatic egoist, both his axiology and his 
morality must, in the last analysis, be defined solely by what he happens to find 
gratifying and convenient. 


III 


The above-mentioned works by Professor Johnson and Professor Kalinowski 
are of particular interest because they constitute two equally determined but 
otherwise quite different attempts to avoid the predicament in which Lewis leaves 
himself. Both men are unequivocal in their repudiation of mora] noncognitivism 
and in their espousal of the thesis that ethical propositions are objectively meaning- 
ful and verifiable. Furthermore, they are fully alert to the twin pitfalls of indi- 
vidualism and a compromise with skepticism: the first leading inexorably to 
solipsism, while the best one can gain from the second is company in his misery. 
So both philosophers are careful to avoid these traps. But their paths toward their 
common goal diverge widely. 

Johnson’s book consists of a single line of argument that is extremely concen- 
trated and direct. The task that he sets himself is to “justify the moral ‘ought’ ” 
(p. 10); that is, to supply good reasons why men ought to behave morally. His 
point of departure is the thesis of Hume, given a new lease on fame by H. A. 
Prichard, that one cannot derive an “ought” from an “is.” Taken at its face value, 
this thesis is truistic: the conclusion of a syllogism cannot contain a term that 
does not occur in one of its premises. However, the seeming simplicity of this 
thesis covers some very questionable assumptions and confusions. But that can wait. 

Accepting the Humean thesis, Johnson’s problem is to discover an “ought” that 
is self-justifying. The obvious place to look for this is within the moral life and 
moral experience. Since it is moral obligation that we are seeking to ground, it 
would seem natural to scrutinize those occasions on which we acknowledge and 
fulfill obligations, in order to see what they have to say for themselves. But this 
path leads to moral intuitionism, which Johnson rejects as built on sand. His 
arguments on this point will be subjected to a closer scrutiny, as they are most 
revealing. They are so clearly presented that they compel their own refutation 
and so prepare the rehabilitation of intuitionism. His own doctrine will, however, 
be presented first. 

If we cannot derive an “ought” from an “is,” and if there is no self-justifying 
moral “ought,” the two major ethical traditions of teleology and deontology are 
both bankrupt. The only alternative that is left, if one is not to accept skepticism, 
is to seek some other kind of “ought” that is self-justifying and from which the 
moral “ought” can be derived. This is the path that Johnson takes. 

He finds such an “ought” in the dictum that “one ought always to be rational,” 
where “a rational person is one whose beliefs are determined by the weight of 
evidence and argument that can be given in their support” (p. 37). Johnson 
recognizes, of course, that this “ought” can itself be challenged. One can always ask, 
“Why ought I be rational?” His answer to this is to maintain that irrationality 
is indefensible. But this seems to me plainly wrong. It is quite simple in principle 
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to defend irrationality. One need only insist that reason is a lower, or subsidiary, 
or deceptive faculty, and the truth is to be found by other means. There are 
numerous philosophers who have in fact taken this position. Irrationality is cer- 
tainly indefensible if one accepts reason and logic as the ultimate criteria of truth. 
But there is nothing that makes such acceptance an absolute obligation. What 
Johnson calls by the negative name of “irrationality” becomes a positive and de- 
fensible position as soon as one identifies and supports a faculty that stands above 
reason and judges it. 

But, for Johnson, reason is absolute and ultimate, so the “ought” that it asserts 
is. self-justifying: we have an “unescapable obligation to be rational” (p. 57). So 
Johnson’s task becomes that of deriving a moral “ought” from this rational 
“ought”: that is, he must establish an obligation that “satisfies the conditions both 
(1) of being logically inescapable and (2) of demanding action that is moral in 
nature” (p. 42). He accomplishes this in three steps. First, he argues that “life 
takes on a moral dimension when our acts affect the happiness of people other than 
ourselves, whether directly or indirectly” (p. 42). Second, he defines an act as ar- 
bitrary “if it affects the happiness of persons other than the agent, whether directly 
or indirectly, and is performed for a reason that is equally a reason for not per- 
forming it or, equivalently, for performing some alternative, incompatible act 
instead” (p. 43). Finally, he concludes that “just as one ought not to embrace 
irrational beliefs (i.e., accept as true propositions for which no reasons can be 
given) so one ought not to perform arbitrary actions (i.e., do things that affect 
others for which no reasons can be given)” (p. 43). 

This conclusion has moral content. But Johnson recognizes that it is practically 
impotent, for it does not prohibit or prescribe any specific act. This Jack is made 
good by the introduction of two further concepts: the Principle of Equal Rights 
and the Principle of Personal Impartiality. The first of these asserts that every 
person has an equal right to happiness; the second asserts that one should never 
do an act that discriminates between persons on the basis of their individual 
uniqueness alone. Together, they enunciate the doctrine that “in all our acts we 
ought to consider the equal happiness of individual persons, whoever they may be, 
equally” (p. 62). In reaching moral decisions, we are theoretically obligated to 
consider the happiness-yielding consequences of our actions to the utmost limits 
of both space and time. Furthermore, we must do this with no consideration at 
all for the merits or claims of different individuals. 

As Johnson acknowledges, this is a counse] of perfection: it overtaxes both 
our practical reason and our moral sensibility, Nevertheless, these principles can 
serve as a counterweight to our natural egoism and favoritism. Furthermore, this 
doctrine is brought closer to the realities of life when Johnson introduces the 
notion that we all can and do mutually waive our right to equal treatment by our 
fellows. That is, we agree to define for ourselves a more restricted moral context. 
With this notion of the waiver of the right to identical consideration, Johnson has 
staked out his general position. The rest of his book is a closely reasoned elabora- 
tion of its meaning for moral action and a defense of it against various objections 
that might be brought. 

There are two points about this theory that are particularly bothersome, one 


IREDELL JENKINS 313 


having to do with its content and the other with its ground. As regards the first, 
the Principle of Equal Rights leaves no room at all for consideration of personal 
merit in the making of moral decisions, and even denies that this has a place. 
Johnson insists that “no one has any more right to happiness than anyone else” 
(p. 62). This seems to me to carry the doctrine of equality to an extreme that is 
inherently absurd and that flies in the face of both our moral sensitivity and our 
moral practice. It is certainly true, as Johnson insists, that “we are all born 
naked” (p. 62). But we do not remain in that state of nature. Some people create 
happiness in the world around them while others destroy it, and common sense is 
deeply committed to the view that the former deserve better of us than do the 
latter. The Principle of Equal Rights makes sense only if we accept either a rigid 
determinism or the notion that everyone is reborn every moment. And on either 
of these doctrines the very notion of moral “ought” becomes meaningless. 

My reservation concerning the ground of Johnson’s theory is a good deal more 
serious because more basic, and is the one alluded to briefly above. Johnson is 
quite mistaken in the radical and invidious distinction that he seeks to establish 
between moral and rational intuitions, and his case falls to the ground as soon as 
it is critically examined. The crux of this distinction, and the foundation of his 
entire theory, is his contention that the rational “ought” is self-justifying while the 
moral “ought” is not. But his argument in support of both sides of this contention 
strikes me as inadequate. 


He raises two objections against moral intuitionism. First, “it eliminates the 
possibility of pseudo intuitions. Whatever one ‘intuits’ to be his duty is his duty. 
It is impossible for anyone ever to make a moral mistake” (p. 21). Second, if one 
adopts this doctrine, then “in order to decide what he ought to do, one does not 
turn outward, to some feature of the world independent of himself, but inward, to 
some ‘faculty’ of his own conscious life” (p. 92). The slightest appeal to moral 
experience shows these charges to be groundless. In making moral decisions, it 
is simply not the case that we just introspect some special faculty. Instead, we 
examine the situation we confront, the values that are at issue, the possible out- 
comes and their consequences, we appeal to established moral rules and principles, 
we consider past experience and consult the opinions of others. Of course, we do 
attend to our own intuitive feel for the situation: we appeal to what we call our 
moral sense, or conscience, or sense of duty. But this is not a court of sole or last 
resort. In contradistinction to Johnson, I would urge two points. First, our moral 
intuitions are indeed corrigible. Men constantly criticize, modify, and refine them. 
Second, these intuitions have a solid objective basis in the structure of human 
nature and the human situation. The most significant and forceful feature of duty 
and obligation is that they are imposed on us from without. When we explain 
what our duty is, or why we have an obligation, we do not rhapsodize about our 
feelings. Rather, we talk about the human and social situation that we face. The 
case is exactly the same in regard to moral intuition as it is in regard to perceptual 
intuition: both of these are certainly psychic or neurological events; but both are 
also responses to and ways of manipulating the world around us. I think that what 
has happened to Johnson here is that he has fallen victim to the subjectivism and 
phenomenalism that have vitiated philosophy for some three hundred years. 
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Johnson’s argument in support of his claim that the rational intu 
ought always to be rational,” is self-justifying and undeniable see 
weak. There are three principal statements of this supposed truth. The 
that “one ought always to accept as true a proposition whose trutl 
demonstrated” (p. 38). Another holds that rational conclusions “ar 
because they are intuited in some way, but because they are logically 
(p. 85). Finally, it is said that “the obligation to be rational is absolı 
irrationality is logically indefensible” (p. 99). It seems to me that all o: 
really an argument— much less a proof—but rather the reiteration of 
tautologies. For the concepts “true,” “demonstrated,” “rational,” an 
are defined in terms of one another and constitute a closed system! of me 
this is to argue in a circle. One could as easily prove that moral int 
self-justifying by making simple substitutions. Thus, for example, “the 
to be moral is absolute, because immorality is ethically unjustifiable.” 

In short, I can see no sound reason at all for ascribing priority to 
logical intuition. I would say that the case is exactly identical in tł 
perceptual, and moral contexts. In all three, we start with subjective i1 
experiences. But these have an immediate objective source and referen 
alike carry our attention to the world and our involvement in the worl 
all alike compel our acceptance of what they proclaim. Of course, 
accept their reports uncritically or passively. Instead, we deliberate. \ 
interpretive frameworks, contextual systems, bodies of rules, methods 
and verification. So reason, perception, and conscience are corrected 
coherent. No single pronouncement by any of them is accepted witho 
as “absolute” or “self-justifying.” It is the logical, empirical, and mc 
that are built up out of these intuitions that serve as our standards and 
Existence, entailment, and obligation—what is, what must be, what ou; 
are all in the same boat. 

As I have made abundantly clear, I think that Professor Johnson 
attempt to derive a viable moral doctrine from a self-justifying ration. 
But this is by no means to say that his book is itself a failure. A work 
closely reasoned is not only a delight to read and to argue with, it 
excellent lesson in philosophical analysis. Furthermore, Professor John 
nates many facets of the moral life in the course of elaborating the ethic 
he builds on his two principles of Personal Impartiality and Equal Rigk 

But the greatest value of the book is to be found beyond these 
cogency and insight. His really lasting contribution lies in the fact th 
makes a sustained and coherent effort to place moral obligation 
foundation. The philosophical scene has for much too long a time beer 
those who were either moral skeptics or moral dogmatists: they assum 
and hurled epithets and anathemas at one another. This book gives us 
not rhetoric. If I am wrong in my judgment, and Johnson’s argumer 
his achievement is of the highest importance, for he will then ha 
foundation for a thoroughly rational ethics. But even if I am right, hr 
a significant contribution. For if this extremely cogent and sensitive 
derive moral obligations from the dictates of reason fails, then that fai 
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go far to establish the futility of any such effort. And this would prepare the way 
for a new look at moral intuitionism: that is, for a fresh effort to derive an ethical 
theory from the data of the moral life itself. This is the manner in which all other 
theorizing goes on, and it is long overdue in ethics. 


IV 


Professor Kalinowski’s book is a good deal broader in scope than either of the 
preceding, and I can give only a rough outline of much of its content. The 
problem to which the book is addressed is that of the truth value of moral and 
legal judgments. It asks whether such judgments are true or false, and if they 
are, how they are verified. _ 

Approximately the first half of the book is occupied with a survey of philo- 
sophical opinions on this subject. This does not pretend to be an exhaustive 
history, but merely seeks to elicit the most representative and influential views on 
both sides of the issue. The first chapter is devoted to the partisans of the negative 
thesis, the skeptics and irrationalists who deny that moral judgments have any 
verifiable cognitive content. There is a brief discussion of voluntarism, with special 
reference to Duns Scotus, William of Ockham, and Hobbes. But the major 
attention is given to the thought of David Hume and his successors, the emotivists 
and positivists. The exposition and critique of these theories is unusually careful 
and scrupulous. Kalinowski is particularly acute in his argument that the followers 
of Hume have exaggerated and distorted the teaching of their master, emphasizing 
those doctrines that they favor, taking ideas out of context, and neglecting many 
points on which Hume himself insisted. As expounded here, Hume comes through 
as much more a common sense Scottish realist and advocate of a moral sense view 
than as a modern adherent of positivism and emotivism, reductionism and rela- 
tivism. And this does indeed seem closer to the whole body of Hume’s work, as 
distinguished from a few dramatic passages. 

The second chapter consists of a similar survey of the partisans of the positive 
thesis, those who defend the objective reference and the verifiability of moral 
knowledge. Kalinowski divides this group into two subclasses, roughly identifiable 
as intuitionists and rationalists. Discussion of the former centers largely on such 
representative phenomenologists as Brentano, Husserl, and Scheler, and of the 
latter, on Aristotle, Aquinas, and particularly Thomas Reid. The treatment of 
these various doctrines is balanced and sympathetic, with emphasis thrown on 
their positive contributions and on the gradual emergence of a common body of 
opinion, However, the theme of moral cognitivism is still neither as precise nor 
as coherent as one could wish. Especially, in the estimation of the author, the 
distinctions between the different types of moral propositions have not been made 
sufficiently clear; and the problem of the verification of these different types has 
not been properly explained. The second part of the book is devoted to these 
problems, and to certain others that derive from them. 

Professor Kalinowski begins the presentation of his own doctrine with a 
careful analysis of the types of propositions that have a practical bearing and 
hence a moral significance. As he states the matter, these are propositions that 
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influence and direct human action in one way or another. Stated differently, what 
is involved here is an analysis of the process of moral deliberation. When we 
deliberate with ourselves, or advise others, regarding a moral choice, what are the 
factors that enter into consideration and determine our decision? In the logical 
language preferred by the author, in what sorts of propositions is mora] discourse 
embodied? ; 

Kalinowski identifies three basic types of moral propositions: these are judg- 
ments of value, norms, and imperatives. Value judgments attribute goodness or 
badness to certain ends and outcomes of human action. Normative propositions 
assert obligations to do or not to do certain things: they are typically expressed by 
the terms “ought” and “ought not.” Imperatives are commands to perform or 
refrain from certain actions, whether generally or in a particular case. In addition 
to these basic types of moral propositions, Kalinowski identifies several other sub- 
types. These include: metapropositions in which we refer to moral propositions; 
promises and resolutions; statements announcing sanctions; factual] statements 
which serve directly to determine our actions. 

With these distinctions established, attention is centered on demeni of 
value, norms, and imperatives. As regards each of these, two questions are central. 
First, in what sense are such propositions true or false? Second, how are they 
verified? These questions are particularly crucial when addressed to judgments of 
value, since norms and imperatives both derive their validity from such judgments. 

Kalinowski’s theory of value, and his accounts of how we reach and certify 
our value judgments, are firmly based in the Aristotelian and Thomistic traditions. 
Man, as a created being, has an essence which demands to be realized: man is 
more potentially than he is actually. It is man’s task to achieve the fullness of 
being that is properly his. It is man’s essence that grounds and defines value; and 
his actions have value to the extent that they express and realize this essence. 

Value judgments, then, are statements about human nature and the modes 
of behavior that are proper to it. That is, Kalinowski willingly takes the step over 
which Lewis hesitates and finally declines and that Johnson regards as irrelevant 
to the central problem of obligation. Value judgments are true if the ends that 
they propose to man, and the forms of action that they recommend, are in accord 
with real objective human nature. Otherwise they are false. Whenever we judge 
a thing to be good or bad, better or worse, we have in mind a clear conception 
of what this thing should be and do: we have a model and a standard, So we 
are not often seriously bothered when we judge a horse or a house, a drama or 
a novel, an automobile or piece of furniture, to be good or bad: we are at ease, 
because we feel that we know what these things should be. Our skepticism 
regarding judgments of moral value springs from the fact that we are uneasy 
about what man should be; the ideas of freedom and equality have seduced us 
into accepting the doctrine of the ultimacy of the individual, with the result that 
every man becomes the sole judge of his own good. 

Kalinowski feels no such doubts. The essence or nature of man, viz., the idea 
that man can form of the Idea in view of which God created him, is the object 
of moral knowledge. But how do we acquire and justify this knowledge? This is 
tantamount to asking how we know man’s nature or essence. And the answer is, 
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in exactly the same manner that we acquire knowledge of any other subject 
matter, by empirical evidence and rational analysis. From the very idea that we 
form of man, we can immediately infer a great deal regarding his proper end and 
the modes of behavior that will further the attainment of this end. Furthermore, 
our nature inclines us to actions of many sorts that will express, exercise, and 
develop our various faculties and powers. And we can know, from the relative 
sense of satisfaction and realization that different actions yield, the degree to 
which these further our realization. Finally, the systematic investigations of many 
disciplines, such as genetics, biology, psychology, anthropology, sociology, and 
others yield us much knowledge of the kind of creature that man is, can be, and 
should be. 

Modern ethical thought has hopelessly obscured this matter by first imposing 
impossible conditions upon moral knowledge and then setting hopelessly high 
standards for this knowledge. It has assumed, with no argument offered, that 
moral knowledge is not “natural”; so it must be acquired through some extraor- 
dinary technique. It has then demanded that this knowledge be “absolute” and 
“indubitable.” Kalinowski very properly denounces these errors and very skillfully 
avoids them. We come to know our natures as men partly by living these natures 
and partly by studying them. Through living, we learn the meaning of life and 
the conditions of its success. We generalize from experience, systematize what we 
have learned, and teach this as a basis for further advances in understanding. 
There is nothing “unnatural” in any of this. 

Kalinowski argues all of this forcefully. But probably his most significant con- 
tribution to this issue is his insistence that moral knowledge does not consist of 
scattered and unconnected moral insights or perceptions, but forms a coherent 
system. The ultimate data of the moral life are the occurrences in consciousness 
that we call feelings, intuitions, insights, convictions, and so on. These can be 
called collectively the deliverances of conscience (Kalinowski refers to them as 
les evidences). These data include such givens as our feelings of obligation, 
duty, sympathy, approbation, responsibility; and such negative symptoms as blame, 
reprobation, guilt, remorse, and the sense of unjustice. The common tendency of 
moral] skepticism is to consider each such datum separately, and to demand that 
it justify itself in abstraction from any system of data and principles. That is, 
every mora] datum is regarded as absolute and autonomous. And since these data 
are sometimes mutually contradictory (my moral sense differs from yours, and 
mine may proclaim different things on different occasions) it is then concluded 
that these data are totally unreliable and unverifiable. 


Kalinowski answers this by pointing out that these data are not individually 
ultimate. We use them to correct one another; we generalize from them to arrive 
at rules and standards; we form them into a coherent system, by reference to 
which aberrant or erratic moral impulses can be detected and restrained. In short, 
we do in morality exactly what we do in all empirical and rational undertakings. 
Because a stick under water looks bent but feels straight, we do not denounce the 
senses as totally deceptive. And because Newton’s generalizations give way to 
Einstein’s, we do not reject reason. There is no more reason to do so with our 
estimations of value, taken as evidences of real objective value. All we need do, 
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here as elsewhere, is consider these carefully, weigh them critically, and derive 
from them a coherent system of principles, rules, and standards. If this argument 
of Kalinowski’s is taken with the seriousness it merits, it should do much to clear 
the current ethical air. 

Given this realistic theory of value and this manner of validating value judg- 
ments, the justification of normative and imperative propositions poses no prob- 
lems to Kalinowski. The obligations that are expressed in normative propositions 
impose themselves on us rationally once we recognize that the actions they propose 
will effectively further human good. That is, we are obligated to do those actions 
that are means to the end of human fulfillment. And the same is true of impera- 
tives, which command us to do what we ought to do; they are justified if the 
actions they command are effective means to true ends. 

It is through these doctrines that Kalinowski moves beyond Lewis and Johnson 
to a theory of morals and the moral life that is thoroughly realistic and objective. 
But it will at once be objected that this theory depends upon metaphysical and 
epistemological assumptions that are quite unacceptable. And if one takes his 
stand on the empirical and positivistic ground that is current in contemporary 
philosophy, this objection is unimpeachable. For Kalinowski’s position is based on 
two very fundamental claims: first, that man does have an essence and hence 
a telos which defines his “fullness to being” (plénitude ontique) and so determines 
the moral value of his actions; second, that just as man can know directly through 
his external senses the existence and characteristics of particular objects in the 
world, so he can know directly through his internal sense, or conscience, the 
moral goodness or badness of a particular human action. If one starts with the 
implicit convictiöns that only extended things and efficient causes have any status 
in reality, and that perception is the only mode of experience that has referential 
meaning, then of course these claims of Kalinowski’s will be rejected out of hand. 
But these convictions are fragile and easily impeached. All that is needed to do 
this is to adopt a more open attitude toward reality and toward the reach of 
experience and the powers of mind. I am far from sure that Kalinowski’s vocabu- 
lary and manner of argument will persuade anyone who is immersed in the dialect 
now current in Anglo-American philosophical circles. He is writing in another 
tradition and using a different rhetoric. But his basic contentions and the reason- 
ings that support them are solid enough to survive translation into the language 
of science and analysis, and their value more than justifies this effort. 

TREDELL JENKINS 


Man ann NATURE. Selected Essays by Giorgio Del Vecchio, Ralph A. Newman, 
editor; translated by A. H. Campbell. Notre Dame, Indiana-London: 
University of Notre Dame Press, 1969. Pp. xxvi, 197. 


The grand old man of Italian jurisprudence is honored in this book by two 
laudatory forewords (one by the editor and the other by the translator) and by 
the collection of twelve papers that Del Vecchio wrote between 1928 and 1965. 
(The most recent of these appeared in English in the Natural Law Forum of 
1966.) In spite of the complicated and eclectic character of Del Vecchio’s phi- 
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losophy of law, there is a remarkable consistency to his views. Here is a man who 
wrote his first book seventy years ago (Il sentimento giuridico, 1902) and who 
published his most recent work (Lo Stato moderno) in 1967! Throughout all 
this productive period Del Vecchio has stood fast to his special conception of 
natural Jaw jurisprudence. 

Giorgio Del Vecchio thinks that he is carrying on the great classical tradition 
of the law of nature—which originated with the Greeks, was developed by the 
Romans, and was given fuller expression by Thomas Aquinas in the thirteenth 
century. Actually Del Vecchio’s legal position is rooted in the idealism of Im- 
manuel Kant and in a reaction to Italian positivism of the nineteenth century. 
His philosophy bears little resemblance to the older natural law theories. In the 
classical view existing realities were thought to have specific interrelations which 
were discoverable by human intelligence. These relations (logoi, rationes) were 
constitutive of the real and existing fabric of the universe. They were not innate 
forms of the human mind. Thus, one such ratio was the observable fact that men 
require water to maintain life. This was not simply a matter of preference, or of 
arbitrary fiat, but it was a knowable relation of suitability between one kind of 
thing, water, and another kind of thing, man as consumer. On this basis, “right” 
designated this fitting relation between human drinking and its object, water. 
Contrariwise, it was observably “wrong” for man to drink a strong acid (provided 
the circumstances in both cases do not change the meaning of the action), In 
this ancient view rightness is an observable fact, and it is also normative, in the 
sense that under ordinary circumstances a man should avoid a harmful drink and 
he should take a helpful drink. Whether or not this classical realism in natural law 
thinking will stand up today is not the point here, however. The point is that Del 
Vecchio has read Aristotle, the Stoics and Cicero, Augustine and Thomas Aquinas 
-~and he has not come near to understanding them. This is very discouraging, 
for he is an intelligent man who has certainly devoted enough time to his subject. 


Once a man’s mind has been trained in the methodology of one kind of 
philosophy, he finds it very difficult not to translate all other types of philosophy 
into what he has originally learned. Nowhere is Del Vecchio’s Neo-Kantianism 
more evident than in the third of these essays (“Natural Law as the Foundation 
of a Society of Mankind”), where he speaks of a “community of nature” among 
all men and mentions the classic term recta ratio but then goes on to describe 
justice as an a priori category of the human mind (p. 28). The next essay (“The 
Unity of the Human Mind as a Basis for Comparative Legal Study”) appeared 
in the Notre Dame Law Review in 1951; it develops the same idealistic theme. 
Del Vecchio denies that he is a Platonist: he does not think that universals exist 
as transcendental realities. Neither do people in the classic tradition of natural 
law, But he is not a realist in any sense, as he explains (p. 32): 


Admitting, however, that there are a posteriori notions which are derived in 
some way from the senses, it must not be forgotten that these also imply a 
relationship with the mind or spirit which apprehends them; remember the 
“nist ipse intellectus” of Leibniz. There are, moreover, concepts which the 
mind draws from itself, and these bear characteristics of universality and 
necessity which experience cannot give us. One of these concepts is law, under- 
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stood as a pure form of intersubjectivity, according to which the subject must 
recognize in others his own quality as a subject. 


This purely mental explanation for “natural” Jaw is fully developed in several 
of Del Vecchio’s books, notably in the work translated under the title, Justice 
(Edinburgh, 1952). He has never wavered from this subjectivism, nor has he 
seemed aware of its incompatibility with the realism of Thomas Aquinas whom he 
quotes at every opportunity and with full approval. Del Vecchio sums up his own 
rationalism in a brief paper on “A Unitary Program of Education,” reprinted 
herein from the Scottish Schoolmaster (1963). There (p. 133) he again declares: 


From the idea of justice, universally understood, will be deduced the duty of 
respect for the dignity and value of the human person. The natural rights of 
man and citizen should be clearly affirmed as maxims of reason: freedom of 
thought, of speech, of work, of meeting, and of association, and the opportunity 
to share in the legislative power and activity of the State according to one’s 
capabilities. 


Ralph Newman recognizes this as Neo-Kantian jurisprudence but he claims 
(p. xi) that Del Vecchio’s position “encompassing a body of unchanging basic 
principles susceptible of changing application to meet expanding concepts of social 
needs, has provided a counter-balance to the parallel growth of the influence of 
Neo-Scholastic natural law consisting solely of absolutes.” This sort of charge is 
extremely difficult to handle, for I am sure that some Neo-Scholastics have given 
the impression that moral] laws are absolute and unchanging. But I really know 
no thinker in this tradition who has maintained that the concrete applications of 
these laws are absolute and unchanging. Indeed, the whole Scholastic teaching on 
moral conscience and the use of practical reasoning indicates the contrary. From 
the Middle Ages into the twentieth century, all Scholastics that I have read teach 
that personal and prudential moral judgment varies with the circumstances of the 
case, Contrary to Newman’s claim, it is in his view of the importance of changing 
circumstances to the variability of personal moral decisions that Del Vecchio comes 
closest to the Scholastic tradition. 

On the other hand, the Kantian subjectivism on which Del Vecchio builds his 
legal philosophy provides no basis for objective verification of his moral ideals. To 
say that all people accept these values is hardly true—and if it were, then, such an 
argument would fall outside the orbit of pure forms of subjective consciousness. 
Sometimes Del Vecchio does appeal to sociological data, and even to a meta- 
physical community of human nature; perhaps this evident eclecticism is one of 
the saving features of his thought. 

On certain special issues in contemporary morality and legality, Del Vecchio 
takes an open and even liberal view. Thus he argues forcefully against capital 
punishment in the article that is reprinted from the Natural Law Forum. Evil, he 
thinks, is only repaired by good; and depriving a convicted criminal of his life 
makes no reparation (p. 166). Instead of recriminative punishment Del Vecchio 
would require criminals to work, “and the product of their work would be assigned 
as payment of their debt.” Indeed he seems to hold that imprisonment is not 
required, except in the case of the most incorrigible offenders. 
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Similarly, the paper on “Truth in Morality and Law” (written originally in 
1947 but published in English in the Iowa Law Review of 1953) stresses the gen- 
eral obligation to convey the truth to others, or else to remain silent, but it also 
leaves room for concrete exceptions. Here, he would differ with Kant who took a 
rather rigid position on lying. Del Vecchio argues that one need not keep an 
agreement, for instance, with a person who has already broken the agreement 
(inadimplenti non est adimplendum). This bears on the special problem of lying 
promises. Del Vecchio says (p. 108): “Veracity, like charity, should be illumined 
by the intellect.” 

The legal and moral philosophy that runs through these essays is not popular 
today—-except among a small group of experts who see that something like this 
ethical intuitionism may be really needed to maintain civilized living in the future. 
Without professed and practiced ideals men become brutes, There are not very 
many ways of getting to ideal values. History, science and social studies can be 
twisted to back up almost any form of prejudice. Del Vecchio, after all, lived 
through Italian Fascism. Hard and earnest thinking may unveil a set of moral 
axioms commonly held by most men, as Del Vecchio argues, but to say that these 
are innate forms of understanding seems to this reader a very weak gambit, This 
does not mean that I condemn Del Vecchio’s thought as useless. His essays are 
stimulating and all are worth careful reading. He has influenced people as diverse 
as Lord Denning, Paul Tillich and Aldous Huxley. Perhaps the publication of 
these representative essays will extend his impact to more thinkers in America. 

VERNON J. BOURKE 


ABORTION: THE MYTHS, THE REALITIES, AND THE ARGUMENTS. By Germain 
Grisez. Washington D.C.: Corpus Books, 1970. 


Grisez’s compendious five-hundred-page work joins the spate of recent leading 
studies on the abortion controversy and must rank among such notables as 
Noonan’s, Lader’s, and Callahan’s studies. This plethora of polemics might have 
suggested that nothing new could be added to the subject, but there is no denying 
Grisez’s real contributions to the debate. Unlike Callahan, he makes no pretense 
of keeping a low profile or walking softly with a big stick: his work stands out 
from the others with its outspoken defense of the fetus. It is equally distinguished 
by its voluminous statistical data, exhaustive study of legal precedent on fetal 
rights, confrontation of nearly all the proabortion arguments and by its hasty and 
polemical style and format, neither of which, fortunately, interferes unduly with its 
exhausting content. The topics of most interest in his work are likely three: the 
biological indications of humanity, the legal precedent on fetal rights, and the 
more philosophical discussion of public policy. 

The biological discussion rightfully begins with an awareness that the question 
central to the abortion debate is: when does the fetus become a human being? 
This query really involves a four-part succession of questions about whether the 
fetus after conception is (a) alive, (b) human, (c) individual, and (d) a person. 
The latter issues in this quadrate spin more obscure webs than do the former, Fetal 
life, for example, can be readily demonstrated by reference to the cellular growth 
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of the fetus within hours after fertilization. Humanity is far more difficult to 
establish. Grisez attempts to prove it by the genetic argument joined to a theory 
of Aristotelian substantial change, effected, he argues, when sperm and ovum 
produce in their union a really distinct entity: 


The sperm and the ovum, prior to fertilization, obviously can be considered 
as belonging to those from whom they derive. But once conception occurs, a 
cell exists which cannot be identified with either parent. The fertilized ovum 
is something one derived from two sources. As the facts of genetics reviewed 
in chapter one make clear, the unity of the fertilized ovum is continuous with 
that which develops from it, while the duality of the sperm and ovum are 
continuous [sic] with the duality of the two parents. Thus the proper demarca- 
tion between parents and offspring is conception, and so the new individual 
begins with conception. From this point of view, then, it is certain that the 
embryo from conception until birth is a living, human, individual.1 


Grisez notwithstanding, this Aristotelian notion of substantial change establishes 
only that there is after fertilization a newly existing entity substantially distinct 
from sperm and ovum. It does not conclude to the humanity of the fetus on its 
own merits, nor in Aristotle’s own mind, nor in Thomas’ either. Perhaps sensing 
this, Grisez weaves the genetic argument repeatedly into the Aristotelian context. 
About that argument two things can be said: first, that genetics is probably as close 
as one can come to demonstrating a human structure in the fetus, since the 
deoxyribonucleic acid (DNA) strands at conception are species-specific and remain 
so throughout adulthood; secondly, that the structural humanity established by 
genetics is rooted in chemical value only, a possible though tenuous basis for 
locating the wide-ranging human values one is accustomed to revere. Is it DNA 
or rationality that constitutes humanity? It seems clear that specific DNA is a 
necessary condition for humanity; whether it is a sufficient criterion is a more 
difficult affirmation. More familiar definitional forays into humanity would 
eschew chemistry to focus on such functional evidences as love, rationality, and 
social interaction, each present in the fetus, however, only by a potentiality 
affirmed much later. If human value is attributed to the fetus on the basis of its 
DNA code, the corollary must be that an artificially generated fetus in a test tube 
with the same code is also a human being with all the rights possessed by a 
naturally conceived fetus. While some may find no difficulty in this test tube 
corollary, the analogy at least illustrates the unavoidably tenuous equation of 
humanity with a chemical pattern. 

Grisez’s discussion of fetal humanity might well have included treatment of the 
“morphological argument” that the early fetal form is not that of a human being. 
Since Darwin’s time biologists have known that the exterior form of the very 
young human fetus recapitulates the phylogeny of the lower evolutionary tree: the 
early embryo is first plant-like in form, then successively worm-like, fish-like, and 
animal-like before acquiring a distinctively human morphe at a later stage of 
gestation. Proabortionists take this as evidence that the early stages of fetal growth 
are not human, The morphological argument is probably specious, since it con- 


“1 Germain Grisez, Abortion: The Myths, the Realities, and the Arguments (Washing- 
ton, D.C.: Corpus Books, 1970), p. 274. 
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centrates on such transient external data as tails and gill slits and ignores perdur- 
ing features such as the genetic code and ascending continuity of development. 
One looks in vain in Grisez for a discussion of this morphological data. 

Like humanity, the individuality of the fetus is a difficult point to establish. 
It must be established by overcoming oft-repeated charges that the fetus is physi- 
cally and metaphysically dependent on the mother as a “growth” or as “part” of 
the mother’s body. The Aristotelian doctrine of substantial change might per- 
suade the philosopher of fetal individuality, but the anguished woman would 
probably be more impressed by such biomedical facts as that the early fetus has 
a genetic structure distinct from the mother, a distinct heartbeat, distinct brain 
waves and, at eight weeks, can reflexively react to sensory stimuli. A careful 
description of an eight-week fetus by Dr. Paul E. Rockwell might lend visual 
support for individuality: 


Eleven years ago, while giving an anesthetic for a ruptured ectopic pregnancy, 
(at two months gestation), I was handed what I believe was the smallest 
living human being ever seen. The embryo sac was intact and transparent. 
Within the sac was a tiny (approximately 1 cm.) human male swimming 
extremely vigorously in the amniotic fluid, while attached to the wall by the 
umbilical cord. This tiny human was perfectly developed, with long, tapering 
fingers, feet and toes. It was almost transparent, as regards the skin, and the 
delicate arteries and veins were prominent to the ends of the fingers. The 
baby was extremely alive and swam about the sac approximately one time per 
second, with a natural swimmer’s stroke. This tiny human did not look at all 
like the photos and drawings and models of “embryos” which I have seen, nor 
did it look like a few embryos I have been able to observe since then, obviously 
because this one was alive! 


.... When the sac was opened, the tiny human immediately lost its life and 
took on the appearance of what is accepted as the appearance of an embryo 
at this age (blunt extremities, etc.) .2 


The fourth issue in the quadrate, the personhood of the fetus, is the most 
difficult of all issues to resolve, since every definition of personality in philosophy 
and psychology fixes on specific rational, social, or emotional functions which the 
fetus simply does not and cannot exhibit. On this functional criterion, the strongest 
conclusion is that the fetus is a human individual destined to become a person. 
What is lacking in any such biological argument, however, is a dimension of tra- 
ditional norms of human value, the “lived” values emphasized by the “social 
development” school of abortionists who claim that human value stems exclusively 
from social interaction. In this view, espoused by Ashley Montagu and others,3 
we protect the humanity of an entity which demonstrates valuable social inter- 
action. The advantage of this view is that it gives a definitional handle to person- 
hood whereby we can attribute humanity on the basis of social acts. The greater 
disadvantage of this social development view, of course, is that it clearly justifies 
the elimination not only of fetal life but also of individuals already born whose 
social interaction does not match the value standards Lader and others decree. 

The unusual strength of Grisez’s work consists in a legal excursus on the rights 


2 Id. at 274. 
3 Albany Times Union, March 10, 1970, at 17, col. 3. 
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of the fetus nowhere discussed in such detail in Noonan, Lader, or Callahan. An 
erudite discussion of the rights of the fetus to inherit property presages the holding 
in Industrial Trust Co. v. Wilson (Rhode Island, 1938)4 that a posthumous child 
could begin sharing in a trust at the time of her father’s death prior to her own 
birth. In torts, several major cases recognize the rights of the unborn. Torigan 
v. Watertown News Co. (Mass., 1967)5 holds that a born, viable child who died 
two and a half hours after birth merited recovery for prenatal injuries caused by a 
truck in his fourth month of gestation. More importantly, Porter v. Lassiter (C. 
A. Ga., 1955) 6 holds that a nonviable fetus stillborn after an injury occurring at 
six weeks of gestation could recover from the defendant “the full value of the life 
of such child.” Bonbrest v. Kotz (D.C., 1946)7 similarly permits recovery for 
prenatal injury to a viable child. That court went further, however, to reject 
explicitly an older legal finding that the child in the womb was part of the mother. 
The state of medical knowledge in the twentieth century, said the court, implies 
that a living fetus cannot be considered an integral part of the mother. 

Further development in this line of reasoning appears in Kelly v. Gregory 
(1953) 8 which held that “legal separability should begin where there is biological 
separability,” and that the latter “begins at conception.”® Of similar tendency is 
Puhl v. Milwaukee Automobile Association (1959) ,10 in which the court asserted 


4 Letter to the Editor, The New York Times, March 9, 1967, at 38, col. 6. 
5 61 R.I. 169, 200 A. 467 (1938). 
6 352 Mass. 446, 225 N.E. 2d 926 (1967). 
7 91 Ga. App. 712, 87 S.E. 2d 100 (1955). 
8 65 F. Supp. 138 (D.D.C. 1946). 
9 282 App. Div. 542, 125 N.Y.S. 2d 696 (1953). 

10 125 N.Y.S.2d at 697. The most significant developments in the evolution of the 
unborn child’s rights in tort are those decisions which allow the parents, or survivors, to 
maintain a wrongful death action where the child is stillborn. In these cases, the unborn 
child to whom live birth never comes is held to be a “person” who may be the subject of 
an action for damages arising from his death. At the present time, sixteen states have 
decided that a cause of action exists for the wrongful death of a child who is stillborn; 
Connecticut: Hatala v. Markiewicz, 26 Conn. Supp. 358, 224 A.2d 406 (1966); Gorke v. 
LeClerc, 23 Conn. Supp. 256, 181 A.2d 448 (1962); Delaware: Worgan v. Greggo @ 
Ferrara, Inc:, 50 Del. 258, 128 A.2d 557 (1956); Georgia: Porter v. Lassiter, 91 Ga. App. 
712, 87 S.E.2d 100 (1955); Iowa: Wendt v. Lillo, 182 F. Supp. 56 (N.D. Iowa 1960) 
(applying Iowa law); Kansas: Hale v. Manion, 189 Kan. 143, 368 P.2d 1 (1962); 
Kentucky: Mitchell v. Couch, 285 S.W.2d 901 (Ky. 1955); Louisiana: Valence v. Louisiana 
Power & Light Co., 50 So. 2d 847 (La. App. 1951); Cooper Tursi v. New England Windsor 
Co., 19 Conn. Supp. 242, 111 A.2d 14 (Super. Ct. 1955); Fallow v. Hobbs, 113 Ga. App. 
181, 147 S.E.2d 517 (1966); Illinois: Amann v. Faidy, 415 Ill. 422, 114 N.E.2d 412 (1953); 
Rodriguez v. Patti, 415 Ill. 496, 114 N.E.2d 721, rev’g 348 Ill. App. 322, 108 N.E.2d 830 
(1952); Louisiana: Cooper v. Blanck, 39 So. 2d 352 (La. Ct. App. 1923); Maryland: 
Damasiewicz v. Gorsuch, 197 Md. 417, 79 A.2d 550 (1951); Massachusetts: Keyes v. Con- 
struction Service, Inc., 340 Mass. 633, 165 N.E.2d 912 (1960); Minnesota: Verkennes v. 
Corniea, 229 Minn. 365, 38 N.W.2d 838 (1949); Mississippi: Rainey v. Horn, 221 Miss. 
269, 72 So. 2d 434 (1954); Missouri: Steggall v. Morris, 363 Mo. 1224, 258 S.W.2d 577 
(1953); Nevada: White v. Yug, 458 P.2d 617 (Nev. 1969); New Hampshire: Poliquin v. 
MacDonald, 101 N.H. 104, 135 A.2d 249 (1957); New Jersey: Smith v. Brennan, 31 N.J. 
353, 157 A.2d 497 (1960); New York: Woods v. Lancet, 303 N.Y. 349102, N.E.2d 691 
(1951); Kelly v. Gregory, 282 App. Div. 542, 125 N.Y.S.2d 696 (1953); North Carolina: 
Stetson v. Easterling, 274 N.C. 152, 161 S.E.2d 531 (1968) (action would have been main- 
tainable if child had lived or if damages resulting from the death could have been proved) ; 
Ohio: Williams v. Marion Rapid Transit, Inc., 152 Ohio St. 114, 87 N.E. 2d 334 (1949); 
Oregon: Mallison v. Pomeroy, 205 Ore. 690, 291 P.2d 225 (1955); Pennsylvania: Sinkler 
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that the “child is no more part of its mother before it becomes viable than after 
it is viable. It would be more accurate to say that the fetus from conception lives 
within the mother rather than as a part of her.”t1 

Two New Jersey cases furnish strong support for Grisez’s contention that the 
law traditionally has protected the fetus from parental destruction. In Hoener v. 
Bertinato,12 when parents would not consent to a blood transfusion at birth for 
their then unborn child, the court held that the fetus was “before the court,” 
claimed jurisdiction to “protect such persons with disabilities who have no rightful 
protector,” held the fetus to be a “minor child” within the guardianship statute, 
and arranged for the transfusion to be made on the basis that “it is now settled 
that an unborn child’s right to life and health is entitled to legal protection, even 
if it is not viable.”13 Three years later in 1964, the New Jersey Supreme Court 
compelled a pregnant woman with religious objections to undergo blood trans- 
fusions on the basis of the unborn child’s right to survival: “We are satisfied,” said 
the court, “that the unborn child is entitled to the law’s protection.”14 What 
these cases illustrate is that in the last twenty years tort, property, and criminal 
law developments have afforded wide-ranging protection to the unborn child 
against both parental and other aggressors, a protection clearly not dependent on 
viability or live. birth. In this light, the recent decisions in California,15 Washing- 
tion, D.C.,18 and in Wisconsint? put the law in a schizoid light: the law now 
protects the rights to property and bodily integrity of one who has no legal right 
to exist, with the paradoxical result that it is legally permissible to kill but not to 
injure the fetus, 

The final section of Grisez’s book contains a lengthy and more philosophical 
attempt to argue for a sound public policy liberal enough to include in its ranks 
those human beings not yet born: 





v. Kneale, 401 Pa. 267, 164 A.2d 93 (1960); Rhode Island: Sylvia v. Gobeille, 220 A.2d 
222 (R.I. 1966); South Carolina: Cooper v. Blanck, 39 So. 2d 352 (La. App. 1923) (dic- 
tum); Maryland: State ex rel. Odham v. Sherman, 234 Md. 179, 198 A.2d 71 (1964); 
West Virginia: Panagopoulous v. Martin, 295 F. Supp. 220 S.D. (W.Va. 1969) (applying 
West Virginia law); Wisconsin: Kwaterski v. State Farm Mut. Auto. Ins. Co., 34 Wis. 2d 
14, 148 N.W.2d 107 (1967); see also, Gullborg v. Rizzo, 331 F.2d 557 (3d Cir. 1964), 
upholding recovery for wrongful death of stillborn child, applying Pennsylvania law on first 
impression. However, a later case decided by the Pennsylvania Supreme Court held the 
opposite view: Carroll v. Skloff, 415 a. 47, 202 A.2d 9 (1964). 

11 8 Wis. 2d 343, 99 N.W. 2d 163 (1959). 

12 99 N.W. 2d at 170. 

18 67 N.J. Supp. 517, 171 A. 2d 140 (1961). 

14 171 A.2d at 144, 

15 Raleigh Fitkin-Paul Morgan Memorial Hospital v. Anderson, 42 N.J. 421, 201 A. 2d 
537, cert. denied, 377 U.S. 985 (1964). Right to recovery for prenatal injuries is permitted 
in twenty-nine states: California: Scott v. McPheeters, 33 Cal. App. 2d 629, 92 P.2d 678 
(Dist. Ct. App. 1939), aff’d per curiam, 93 P.2d 562 (1939) (decision based on statute) ; 
Connecticut: Hall v. Murphy, 236 S.C. 257, 113 S.E.2d 790 (1960); Tennessee: Shousha 
v. Matthews Driverurself Serv., Inc., 210 Tenn. 384, 358 S.W.2d 471 (1962); Texas: Leal 
v. C. C. Pitts Sand & Gravel, Ine., 419 S.W.2d 820 (Tex. 1967); Washington: Seattle- 
First Nat’! Bank v. Rankin, 59 Wash. 2d 288, 367 P.2d 835 (1962); West Virginia: 
Panagopoulous v. Martin, 295 F. Supp. 220 (S.D. W. Va. 1969) (wrongful death action 
applying West Virginia law); Wisconsin: Kwaterski v. State Farm Mut. Auto. Ins. Co., 34 
Wis.2d 14, 148 N.W.2d 107 (1967). 

16 People v. Belous, 80 Cal. Rptr. 354, 458 P.2d (1969), on grounds of vagueness. 

17 United States v. Vuitch, 305 F. Supp. 1032 (D.D.C. 1969), on grounds of vagueness. 
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I submit that the correct public policy for a pluralistic society is to accept the 
more comprehensive view rather than an exclusive one. Regardless of the 
ultimate validity of a worldview that regards the sixteen-cell individual as a 
person, if the pluralistic society is really going to be pluralistic, then that 
individual ought to be treated as a legal person.18 


The obvious objection to this is that this ideal implies rule by minority, either 
by the minority of unborn infants or by the minority of the population opposing 
liberalization of abortion. Is not such a minority rule an infringement on the 
rights and sensitivities of the mother or of the majority? The solution, according 
to Grisez, is to look upon the unborn not as objects but as subjects who would, if 
they could, claim their own right to life: 


The real issue is what the law should suppose the unborn would claim 
for themselves, if they were able to make the claim. No one can say, of course, 
what they would claim; that question is meaningless. But the law should sup- 
pose that the unborn themselves would claim a right to live, that they would 
accept the view according to which they would be legal persons. To take a 
different assumption is in fact to impose on the unborn a theory of personality 
we, in a free society, have no right to assume they would share.19 


This argument on the supposed subjectivity of the fetus is as weak as it is hypo- 
thetical; yet there is some legal precedent to support attributing subjectivity to the 
unborn, In Zepeda,2© Williams,?1 and Gleitman,?2 the courts did assume that 
the infant plaintiffs would have claimed the status of persons and preferred life 
to the void of nonexistence. Though these decisions went against a claimed right 
not to be born, not in favor of a right to be born, the courts viewed the unborn 
infant at the beginning of its existence as a subject rather than as an object, The 
language in Gleitman is significant: 


It is basic to the human condition to seek life and to hold onto it however 
heavily burdened. If Jeffrey [the deformed child, whose parents brought suit] 
could have been asked as to whether his life should be snuffed out before his 
full term of gestation could run its course, our felt intuition of human nature 
tells us that he would almost surely choose life with defects as against no life 
at all.23 


Grisez’s monumental polemics will occupy a central position in the abortion 
debate. He does not argue from a narrow religious position but from a sound 
scientific and legal basis, and the results he achieves merit consideration as sincere 
as is accorded proponents of abortion. In the end, however, Callahan’s criticism 
of the traditional Catholic position also encompasses Grisez’s approach, for 


18 Babbitz v. McCann, 310 F. Supp. 293 (E.D. Wis. 1970), on grounds of a constitu- 
tional right to abort an unquickened fetus. 

19 Grisez, Abortion: The Myths, the Realities, and the Arguments, 418-9. 

20 Id. at 419. 

21 Zepeda v. Zepeda, 41 Ill., App. 2d 240, 190 N.E. 2d 849 (1963), cert denied, 379 U.S. 
945 (1964). 

22 Williams v. State, 46 Miss. 2d 824, 260 N.Y.S. 2d 953 at 959. 

23 Gleitman v. Cosgrove, 49 N.J. 22, 227 A. 2d 689 (1967). 
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Grisez argues with unilateral stubbornness for the rights of the fetus in almost 
total insensitivity of the competing arguments of the mother and the camps of 
woman liberators, zero populationists, and “quality of life” advocates, Once again, 
the need is not so much to take the mother’s side as it is to take it into con- 
sideration. 

RUDOLPH J. GERBER 





ETHICS IN THE Situation. By Thomas E. Davitt. New York: Appleton-Century- 
Crofts, 1970. Pp. XII + 253. $3.50. 


I. This work is divided into two parts: a theoretical (chapters 1-3), 
and a casuistic (chapters 4-8). 

A. The theoretical part begins with a historical sketch of the question 
of the subjective and objective factors of morality (pp. 5-20). The author himself 
takes the view that morality has both kinds of factors, which rest on certain basic 
human drives determining or influencing all moral judgments and decisions (pp. 
20-44). Since, with this view, Professor Davitt has already replaced the natural 
law with another norm of morality, Chapter 2 is used for justifying this replace- 
ment; whereas Chapter 3 contains the detailed analysis of the various objective 
and subjective factors with regard to both value-judging and decision-making. 

B. Part Two applies this theory according to man’s basic drives to certain 
human acts concerning life, sex, knowledge, property and association. Each 
chapter is built around one or more concrete situations taken from contemporary 
life, and evaluated in terms of the objective and subjective factors in the light of 
two or three moral principles called norms. 

II. This work may be evaluated according to its form and content. 

A. The form of the work deserves praise for two reasons: its brilliant 
structure reaches down to the smallest topica] units, and the author habitually 
employs clear definitions. The structure renders the reading of the book an in- 
tellectual enjoyment; the definitions offer the reader a refreshing change from in- 
numerable works on ethics poorly written and filled with conventional or novel 
terms which are never defined. 

B. As to the content, some doctrines are quite traditional; others, to- 
gether with their casuistic applications, more or less unorthodox. For the sake of 
brevity, conformity to St. Thomas’ views will be used here as a sign of the ortho- 
doxy of any given doctrine. 

1. Orthodoxy can be found among ethical and psychological doctrines, in 

the casuistry, and in the evaluation of situation ethics (mainly that of Fletcher). 
(a) Among the orthodox ethical doctrines one finds some of the most basic 
components of the author’s ethical theory, such as that the total and actual morality 
of the human act is determined by both objective and subjective factors (pp. 41- 
44) ; that the objective factors include the “what” or object and various circum- 
stances, whereas the subjective factors are motive and intention (pp. 76-81); that 
the morality of every factor depends on its conduciveness or harmfulness to man 
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(p. 36) ;1 the formulation of the principle of twofold effect;2 and the doctrines 
concerning the requirements of just war? and the nature of personal right.* 

(b) The author’s orthodox psychological views underlying his ethical theory 
include: that man is composed of body and a spiritual life principle, with the latter 
having two specifically human powers, viz., the intellect and the free will;5 that 
man is not free in regard to his master-drive for self-perfection;6 that freedom is 
rooted in reason (p. 93); that emotions and other factors may decrease or even 
destroy our freedom in given situations (p. 102); that sensory and rational knowl- 
edge is basically different (p. 28); and that love is a delightful intentional union 
desiring the presence of the beloved (p. 99).7 

(c) Similarly, quite traditional are the author’s theistic evaluations of such 
acts as suicide,8 therapeutic abortion (pp. 134f., 140), and lying? as well as his 
criticism of situation ethics for its “faulty model of specification” (p. 20,n. 32) and 
its views on values (pp. 137f.), on love and its relation to law and justice (pp. 
144, 145), on killing versus murder and killing “out of love” (pp. 113,n. 6; 142), 
on lying (pp. 182f.), and on political ethics (p. 226) .10 

2. The unorthodox features of the book can be divided into signs of the 
author’s deliberate efforts to break loose from scholastic ethics, and some funda- 
mental doctrines and implications. 

(a) Among the signs of wanting to be free of the past, one can find at least 
the following six: 

(1) Careful and consistent avoidance of traditional terms which may commit 
the author too strongly to views questioned or rejected by most contemporary 
thinkers (e.g., “life,” “bio-principle” and “life principle” instead of “soul”) ; 

(2) The use of conspicuously modern terminology (e.g., “meta-ethics” and 
“meta-morals”) ; 

(3) The extensive reliance on contemporary bibliography and quotations (pp. 
20-102) while, for instance, St. Thomas is used for doctrinal reasons only three 
times (pp. 93, 123, 145)—-a definitely strange practice in support of such age-old 
doctrines as those on the good, obligation, love, and moral responsibility (pp. 
33, 38, 99f., and 101); 

(4) The casuistic method of building the treatment of a moral issue around a 
concrete situation, with the result of impairing or sacrificing the rigor of the treat- 
ment and ignoring the complexity of the issue at hand (cf. the identification of 

1 Confer these three doctrines with St. Thomas, Summa theologiae, I-II, qq. 6-9, 12, 
and 18-21. In support of the first doctrine, the author himself refers to Aquinas; in support 
of the third, to Aristotle. (P. 7,n. 6; p. 32,n. 62.) 

2 Cf. p. 123 with St. Thomas, S. theol. IL-II, q. 64, a. 7. 

3 Cf. p. 214 with ibid., II-II, q. 40, a. 1. 

4 Cf. p. 40 with ibid., II-IL, q. 57, a. 1. 

5 Cf. pp. 225, 24f. and 27£. with ibid., 1,75,4; 76,1; 79,1, ad 4; and I-II, 13, 1-2. 

e Cf. p. 39 with ibid, I-IL,1, aa. 5 and 7; 13,4. 

7 See for these four doctrines ibid., 1,79,1, ad 1; 83,1; I-IL6,1; 13, aa. 1-2; 17;1; 
33,3; 45,4; 1,78-79; I-II,26-27. On the first of the four theses, the author himself quotes 
Aquinas, but the reference is a misprint (p. 93,n.26). It should read S. theol. I-II, q. 17, 
a. 1, ad 2. 

8 Cf. pp. 121f., 126, and 139 with ibid., II-II,64,5; 59,3, ad 2. 

9 Cf. pp. 176 and 178 with ibid., II-II, 110, 3. 

10 Some arguments brought against Fletcher are weak or could be formulated better. 
(Cf. pp. 141, 166, 168f., and 172.) 
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the morality of conscientious objection to war with the morality of thermonuclear 
war, and the failure to consider additional alternatives in cases of the plague and 
the diseased uterus: (pp. 215-218; 117f.; 1208.) ; 

(5) The frequent use of anthropological and historical evidence, even when 
speculative reasoning would be more effective and relevant;11 and, 

(6) The emphatic willingness to agree with certain contemporary views even if 
such a willingness is not easily reconcilable with other views held by the author 
(e.g., the stated unwillingness to commit the “naturalistic fallacy” after Aristotle 
was quoted on the nature of the good, and the denial of the need of a “formalized 
principle of the double-effect” for two quite weak reasons) .12 

(b) The main components of the unorthodoxy of this work are the replace- 
ment of natural law by human drives as norms of morality and the mere juxta- 
position of different, if not opposite, moral principles (“norms”) for value-judg- 
ments on the same human act. 

(1) The author endeavors to justify the replacement of natural law by three 
generic arguments. 

The first generic argument is that there is a semantic problem with the phrase 
“natural law,” since various meanings have been given to the phrase (pp. 45-52). 
But, if the multitude of definitions of a given term would justify the rejection of 
any traditional term, such age-old philosophic terms as “matter,” “form,” “nature,” 
“God,” “act,” “truth,” “beauty,” etc., should also be avoided by all contemporary 
thinkers. On the other hand, any semantic problem is easily solved by a clear, 
essential definition of the term in question. 

The third generic argument is similar to the first: there have been loose and 
unjustified uses of the notion of natura] law (pp. 65-67). But this is a historical 
fact which is connected with the natural law only per accidens. Thus, to deduce 
from it the need of rejecting natural law as a moral norm is not less a fallacy of 
non sequitur than Fletcher’s antilegalism is on grounds of occasional or widespread 
misuses of the Scriptures by Jewish and Christian moralists.13 

The second and principal generic argument asserts that the notion “natura! 
law” is so ambiguous and misleading as to constitute a “substantive” problem of 
communication (pp. 45, 53ff.). The most significant specific proof for this 
thesis points out that “what is law (the eternal law) is not natural in the sense of 
created nature; and what is natural (men’s created drives) is not law” (p. 55). It 
can be pointed out, however, that, just as God’s creative plan obliges or 
“demands,” so does, analogously, the God-conceived human nature with its needs 
and drives. Thus, human nature may be analogously called a law which has God 
for its lawmaker and the drives as its expression or promulgation. The key to this 
and the second specific argument as well as to St. Thomas’ various meanings of 
natural law (p. 52,n. 16) is, thus, analogy—the basic feature of God-created 
reality. 

(2) The second major doctrinal heterodoxy is the identification of the norm of 


i! Cj. pp. 73,n. 66; p. 118,n. 11; pp. 125, 140, 143, 205, etc. 

12 Pp. 32f.; p. 123,n. 16. The usefulness of a principle does not depend on its original 
application; and the analysis of the various factors does not per se safeguard the rightness 
of the moral judgment. 

13 J, Fletcher, Situation Ethics (Philadelphia: Westminster Press, 1966), pp. 18-21. 
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morality with the basic human drives, the basic drives of every normal person, 
aiming at man’s self-perfection (pp. 67-70; 85-89; 100f.). Although it may sound 
Aristotelian or Thomistic, this doctrine places morality on scientific-empirical 
(biological, psychological and economic) rather than philosophic grounds (pp. 29, 
34; p. 35,n. 73), i.e., on the level of variable accidents instead of the invariable 
human essence or nature. The inevitable implication of this thesis, however un- 
realized and unaccepted by the author it may be, is moral relativism. The sound, 
traditional distinction between objective and subjective morality becomes thereby 
secondary and limited to the “normal” people, and the norm of morality becomes a 
variant of the normalcy or abnormalcy of the individual human agents (p. 36). 

(3) The third dominant factor of the author’s moral unorthodoxy is implicit 
but extensive. It lies in the method of juxtaposing the various conceivable or 
historically known principles (“norms”) in evaluating every concrete situation or 
human act listed in Part Two, without ever pointing out for the reader which of 
those listed “norms” is right and why.14 As a rule, the last of the listed norms of 
evaluation seems to be favored by the author; but this is not made clear. That, for 
example, he is against “social” abortion is explicitly stated on page 168 only, 32 
pages after he finished the dialectical evaluation of abortion; and when he finally 
does state his view, he overstates the case by declaring without any qualification 
that “abortion is murder.” This casuistic dialectics may lead some readers to 
think that, according to the author, the morality of the human act is a matter of 
personal preference since it varies with the principles used by various people as 
norms of moral evaluation. 

(4) In addition to these elements of heterodoxy and of an implicit tendency 
toward moral relativism, there is also, ironically enough, an orthodox feature in 
this book which further weakens the intellectual structure of the author’s ethical 
theory. It consists in mixing elements of faith or theology into his moral philosophy 
at the speculative level (pp. 42-44, 69-70, 54) as well as in the casuistry (pp. 
142, 157, n. 8; 217£., 221f., and 226)—a procedure which turns moral philosophy 
into moral theology of some sort. 

III. The above criticism of the unorthodoxy of this ethical theory must 
not be taken as if it were supposed to imply that any deviation from ethical tradi- 
tion is per se wrong or condemnable. One of the deepest and most natural ambi- 
tions of any thinker is to be original to some extent at least. Indeed, Professor 
Davitt deserves compliments for some of his insights in criticizing certain tradi- 
tional mora] distinctions and terms!5 and for one argument used in the defense 
of some of his rather liberal views, concerning the use of natural powers contrary 
(or, rather, in addition) to their primary purpose (pp. 180f.). One cannot suffi- 
ciently stress the error of some applications of the principle, “Interference with 
human nature is per se evil.” 

All in all, this work is a brilliantly construed expression and fruit of a serious 
attempt at synthesizing moral orthodoxy and heterodoxy by utilizing the philo- 
sophic wisdom of the past as well as the discoveries of modern sciences. Equally 


24 P, 109f., 130-136, 187-190, 194-197, 199-201, 207-210, etc. 
15 See intrinsic and extrinsic good, mala in se and quia prohibita, and “slurred-over 
‘whats’? on pp. 82-85. 
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respectable is the firm stand that the author takes on Fletcher’s situationist ethics. 
Yet, this reviewer cannot help wondering whether the inner logic of the uncritical 
listing of opposite principles of moral evaluation and of the identification of the 
norm of morality with the basic drives of normal persons rather than with human 
nature itself does not push the author’s Ethics in the Situation closer toward 
Fletcher’s Situation Ethics than the author has either realized or intended it. 
Francis J. Kovaca 
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ARISTOCRACY AND NATURAL RIGHT 


E. A. Goerner 





The notion of a nature of man inescapably includes reference to the 
dynamics of differentiation of individual men in a variety of ways. At 
least some of that diversity and differentiation is a necessary part of the 
development of the potentialities of the species through functional inter- 
dependence. Natural Jaw and natural right doctrines (but not natural 
rights doctrines) envisage the end of those potentialities as being a com- 
mon good, that is to say an intrinsically public or communicable good. 
But the dynamics of differentiation include differentiation in degree of 
communication in the common good that is functionally expressed in 
the differentiation of rulers and ruled. Natural law and natural right 
thinkers have not shown such differentiation to be unnatural by showing 
that a mass of individuals undifferentiated as to virtue is the norm of na- 
ture. In consequence, natural law and natural right doctrines cannot 
successfully hold, as Yves Simon and Jacques Maritain have attempted to 
do, that the many, the demos, are naturally possessed of political author- 
ity. On the contrary, such doctrines must hold that the best, if there be 
any, are the only ones to whom political authority might belong by 
nature, That aristocratic bias is at odds with the predominantly dem- 
ocratic character of contemporary discourse, both public and theoretical, 
about politics, Nevertheless, it is inherent in natural law and natural 
right doctrines. 


ANYONE WHO ATTEMPTS TO STUDY the nature of something sooner or later 
finds himself involved in the tension between, on the one hand, the common- 
ness among the group that is implied by the notion of a nature or kind or class 
or species and, on the other hand, the irreducible element of diversity present 
in the particulars that make up the species or class or kind or nature. In rela- 
tively simple matters such as atomic particles there appears to be a serious 
problem posed by the inability to move from the sphere of statistically valid 
predicates concerning the behavior characteristic of a given kind of particle to 
the sphere of predicates concerning the behavior of any single particle in that 
class or kind. In somewhat more complex matters, such as geology, students 
discover that it is difficult, if not actually impossible, to tell whether a certain 
rock, coarse in texture, was once actually molten or rather was formed by a 
process of atom by atom replacement while the rock, as some geologists think 
was sometimes the case, remained continuously solid. Or, in a still more 
complex matter, one who is studying Canada geese finds that their color varies 
to some extent, their sizes range greatly (some adults being twice as large as 
others that are no bigger than mallards in length and wingspread, and some 
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adults weighing over five times as much as others), and they differ in behavior 
patterns or habits (in feeding for example). So ornithologists dispute as to 
whether the species Branta canadensis ought to be divided into this or that 
group of races or even whether Branta canadensis is really only a genus cover- 
ing a number of distinct species. 


Evidently, when it comes to studying man the problem of variations within 
the species is far greater still. Not only is man chemically and biologically 
very complex but he has a range of possible modes of being and acting not 
easily comprehended, if indeed they are comprehensible as a whole, as a kind 
or species or nature. 


What I should like to focus our reflections on today is a central aspect of 
the problem posed for any study of or search for natural law or natural right 
by the fact of that great diversity of men. 


Evidently, if one attempts to discover whether there is a natural law for 
man and, if so, what it is, or whether there is something naturally right for 
man and, if so, what, one is looking for things that are characteristic of, ap- 
propriate to the whole species or kind. That sort of search for characteristics 
that members of a species share produces two groups of candidates for in- 
clusion: characteristics that the species shares with other species of a common 
genus and characteristics appropriate to the species alone. But one seems not 
to be concerned with characteristics peculiar to some one or some few within 
the species. That is to say that studies of natural law or of natural right are 
concerned with what is common to all members of mankind. For that reason 
such studies appear to take on the character of a search for a lowest common 
denominator, of a search for characteristics that may safely be predicated of 
any man. 

That search for a lowest common denominator can surely be undertaken 
in a simplistic and trivial fashion but, in itself, it is a very difficult and delicate 
affair due to a characteristic of species-being in general. The individuals of a 
species sometimes (or perhaps always, or perhaps only sooner or later) exist 
in self-contradictory tension between their species-being and their peculiar, 
individual being. Thus hungry men in the northern wilderness often follow 
the natural path of hunting and eating the filling and appetite-satisfying game 
that can be captured with the least expenditure of energy. When that game 
is rabbit and the hunter subsists on it, he develops, although he did not know 
that would be the case, digestive difficulties and diarrhea and shortly dies. In 
other cases, men, who seem by nature to prefer the pleasant to the unpleasant, 
choose knowingly to consume such particular, pleasant things as eventuate in 
their deaths. In both kinds of case, the one where the actor knows the con- 
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sequences and that where he does not, the individual man acts in a way 
that destroys him as a man and as a member of his species. 

The “dead man” did not utterly fall out of existence but destroyed himself 
as a member of his species, thus becoming decaying organic matter of human 
origin. This kind of possibility of existence in self-contradictory tension 
(namely, the existence of the man and his self-destructive behavior for a 
greater or lesser time before the actual accomplishment of his destruction) 
makes the task of talking about a natural law or natural right in lowest com- 
mon denominator terms exceedingly difficult. 

If one man may, for a considerable time, engage in activity that tends to 
destroy him as a member of the species, may not many men do that? May not 
whole groups of men do that? Nations and whole civilizations? And over long 
periods? And will that kind of activity not seem natural? Is it even excluded 
that the species as a whole exist indefinitely in that tension of uncompleted self- 
contradictory behavior? And if so, will not that activity that tends to the 
destruction of the nature of the actor nevertheless appear natural? Will it not 
appear that the nature of this species at least is such as to tend toward its own 
destruction or negation? 

In other words the lowest common denominator principle that appears to 
be a necessary part of a search for a nature, and consequently for the law of 
that nature, begins to seem problematic when even one individual of the species 
acts in a way radically contrary to its nature and yet continues to exist as a 
member of the kind or species or nature precisely while acting contrary to the 
kind’s or nature’s law. The full force of that paradox is only more manifest if 
the self-contradictory tension invests all the members of the species who, ac- 
cording to the lowest common denominator principle, do naturally the un- 
natural, i.e., what is against the law of the nature in that it destroys itself. 

(Let me say here, parenthetically and as an act of provocation, that a 
doctrine of natural right, by contrast with a doctrine of natural law, may be 
less paradoxical in this regard.) 

I push the paradox of the possible universality of and, consequently, of the 
possible naturalness of the unnatural to its extreme because it seems to me that 
we are already living into that limit case. What I wish to speak about today 
is a special, but politically important, problem posed by the relationship of the 
great diversity of individuals within a species to the human possibility of ex- 
istence in the tension of self-contradiction between modes of acting that seem 
simultaneously natural and unnatural. The problem is that of the naturalness 
of aristocracy. 

(Let me make it clear at once that J am thinking of “aristocracy” in its 
etymological and theoretical purity, namely as the rule of the best who are 
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probably, though not necessarily, relatively few in number. If any of you are 
obstinate and insist on taking the word in its other, and inherently contentious 
and contestable meaning, namely as referring to the rule of an hereditary caste, 
then I suppose I can only note here that you will misunderstand the rest of the 
argument.) 

The attempt to uncover a lowest common denominator that defines a 
species is inextricably tied, as already noted, to the diversity of individuals 
within every group. Consequently, if a lowest common denominator or nature 
is found, it cannot fail to include within itself a reference to the diversity of 
the individuals within the set constituted by the lowest common denominator. 
And if the nature in question is dynamic in such a way that the diversity of 
individuals within the species develops, then not only diversity but diversifica- 
tion will be natural, will be appropriate to, and characteristic of the species or 
nature. In the case of man that diversity and diversification is sometimes 
astonishing in its degree. It is so great in some cases that groups that are in- 
terfertile, i.e., able to live as a biological unit, this being one way of defining a 
species biologically, are nevertheless sometimes so culturally diversified that they 
are not able to live together culturally. Let me only allude, by way of example, 
to the familiar clash of our agricultural-mercantile-industrial civilization and 
the hunting-gathering mode of life of many American Indian tribes. 

However, the naturalness of diversity and diversification among men is 
connected with interdependence. A considerable part of human diversity and 
diversification involves a division of labor or functions in such a way that the 
parts require one another. This is obvious enough in all higher forms of life 
where sexual diversity and interdependence are part of the natures of such 
beings. It is also obvious enough in a highly complex economy where it is 
clear that no one and not even a few participants could alone carry on the vast 
number of highly diversified tasks that are integral parts of the mere con- 
tinuance of life in such societies, not to speak of other things. And even in 
relatively simple economies there is substantial interdependent diversity of 
functions, if only between the sexes, and among young, middle aged and old. 
So it appears that interdependent diversity and diversification is natural to 
human beings along with other higher organisms. And, even though it is not 
specific to humans, still the vast range within which men are able to work out 
interdependent diversifications of functions marks men off from other 
organisms. 

But, although the foregoing seems a mere commonplace, there is a real 
problem for us in it. No one seems to deny the fact that labor and other 
functions in society can, at least sometimes, be divided in such a way that the 
specialties of each when appropriately coordinated with the specialties of the 
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others contribute to a net gain in the effectiveness of the whole in relation to 
the activity that has been divided. But to speak of the division of functions 
in that way, as “specialties,” is to leave some important things unsaid, As 
specialties, the things that particular men do are parts, interdependent parts, 
of the activity of the society taken as a whole, Viewed in this way the 
specialties are formally equal: each is a part as well as the next and each is 
dependent upon the others as well as the next. But that is not the whole truth 
about interdependent, diverse functions. Everybody is aware of some kinds of 
functional differentiation in which one function is superior to another. Put in 
its bluntest terms, everyone is aware of the kind of interdependent functional 
differentiation in which the superiority of one function to another consists in 
the role of one being command and the role of the other obedience. Every- 
body knows of cases where the role of one is decision and the role of the other 
execution. 

Functional differentiations of that sort take many forms in the life of men 
together. There are foremen and architects in construction projects, bosses 
in offices, sergeants and officers in the army and officials or governors or rulers 
in politics. However, there are times in human history when some or all of 
the functional differentiations of the sort that involve the superiority of one 
functional role to another are called into question. Our time is evidently such 
a time. 

Every sort of functional differentiation whereby one holds a role superior to 
another is profoundly suspect, if not actively challenged or overthrown. In 
politics, that is manifested in the virtually universal acceptance of democracy 
as the normal or natural form of public order. I do not mean that there are a 
great number of perfect democracies in the world, but rather that most 
countries and most political movements claim to be democratic in character 
even though there is vast disagreement on what are the appropriate institu- 
tional manifestations of that claim to a democratic character. In any case, only 
a little while ago (as historical time is counted) societies were not only not 
avowedly democratic but openly and unabashedly claimed to be monarchic 
and aristocratic in character. Furthermore, by contrast to the earlier kinds of 
political theory in which the question about the relative merits of the diverse 
forms of government was a serious question, there has grown up a new kind of 
political theory called “democratic theory” in which the ultimate status of 
democracy as the norm for political life is taken for granted. 

The term “democracy” has surely undergone a vast extension of meanings 
since it has become almost interchangeable for good or rightful government. 
I will not even begin to attempt to untangle all the distinct strands of meaning. 
Nevertheless, in spite of all the disputes about details, the term generally retains 
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its primitive meaning: rule of the many on the basis of equality. Consequently 
it remains fundamentally opposed to aristocracy understood as the rule of the 
few based on superiority in virtue. 

Democracy is indeed a kind of government or rule, but it is a kind of rule 
that excludes the functional differentiation that is inherent in aristocracy. A 
democratic body politic is one in which the citizen enjoys a specific kind of 
liberty, namely the freedom from living under, i.e., from obeying, rules of life 
in common laid down by a functionally differentiated part of the body politic, 
superior to the rest in virtue, whose peculiar function it is to govern the others. 

Someone may say at this point that I have just described as democracy: - 
something that no more exists than Rousseau’s general will, for which it is 
notoriously hard to find an empirical referent. Someone may say that, with the 
possible exception of some rare city-state, all so-called democracies actually 
subject the citizen to living under, obeying, rules of life in common laid down 
by a functionally differentiated part of the body politic, namely the politicians 
(among whom are the judges) and the pressure group representatives associ- 
ated with the politicians. There is certainly some serious weight to such an 
objection and I do not by any means wish to deny that something like that is ° 
true. But I wish to sidestep the objection temporarily on the grounds that it is 
not wholly relevant to the point I am trying to bring out. 

An aristocratic body politic is one of a number of kinds of bodies politic in 
which the citizen does not enjoy the specifically democratic freedom I men- 
tioned, though he may enjoy other kinds of freedom, perhaps even some that 
the citizen of a democracy does not. An aristocracy is a body politic in which _ 
a part of the citizenry is functionally differentiated in such a way that they not 
only make the rules and decisions of the life in common for all, but do so 
because they are better than the other citizens, and not only better in this or 
that way (as, e.g., I might be better than you at shooting marbles whereas you 
might be better at pocket billiards), but better in a comprehensive, human 
way so that it is simply appropriate or fitting or just or right that they direct 
the lives of all. 

The possibility of such a regime is what is largely denied by contemporary 
political thought and by contemporary political practice. And, precisely 
because it is seen as impossible, any attempt to conduct public life-aristocrati- 
cally must appear unnatural, perverse and perverting. Contemporary political 
theory has largely become democratic political theory and contemporary polit- 
ical practice has largely become democratic insofar as the sole terms available 
for the public conduct of public affairs are democratic terms as can be seen, 
for example, in the one-man-one-vote principle applied to legislative elections. 
(I suppose I should here remark parenthetically that it is, of course, possible 
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for interest group representatives and party politicians to speak in oligarchic 
terms privately, though to do so publicly would be madness.) 

It is at this point, however, that we need to exercise considerable care in 
trying to see exactly what it is in aristocracy that democratic theory and 
practice regard as unnatural, impossible. To do so it is necessary to return to 
the objection that I noted earlier only to sidestep it at that point. In its simplest 
terms the objection is as follows. In modern so-called democracies, the many 
are in fact ruled by a few and the few are chosen by election which is an in- 
herently aristocratic procedure, a procedure whereby the voters choose among 
- prospective rulers who compete in trying to show their superiority to the others. 
Any Athenian at the time of Aristotle could have pointed out that there really 
is a device whereby a people can deal democratically with the great number 
of public matters that the whole people cannot deal with directly. That device 
is the lot combined with short terms of office and with great division of func- 
tions, and with regular accountability at the end of a term of office to a large 
body also chosen by lot and assigned to the particular case by lot. 

Well, the first thing that needs to be said about the objection is that we are 
a lot closer to Athenian democratic practice than appears on the surface. 
Secondly, we are steadily moving further in that direction and do not seem 
likely to halt. Thirdly, the system of constitutionally guaranteed civil rights 
coupled with judicial review is largely only a stopgap arrangement for those 
areas where the transition has not been made. 

It seems to me that we are closer to Greek democracy than appears on 
the surface in that the mass media are starting to produce something like a 
general assembly of the demos, Every politician is aware of that. And that 
mass audience is being given a way of reacting to what it sees and hears. The 
technique is public opinion polling using a random sample of respondents, 
that is to say using a procedure essentially the same as the Greek use of the 
lot. In the same direction, the so-called group theorists of politics have made 
it their business to show, and to overshow if I may put it that way, that the 
vastly complex articulation of modern democratic populations into interest 
groups with specialized representatives creates something closer to democratic 
politics than inspection of the formal institutions of government would suggest. 
And this seems to be true even though it is by no means clear that the balance 
of power among interest groups is identical to the balance of desires among the 
population taken on the basis of equality. 

Secondly, it seems to me that we are fairly consistently moving closer to the 
Athenian model of democracy in certain respects. The combination of tele- 
vision and public opinion polling using a random sample (that you can see in 
South Bend’s “telepoll,” for example) seems to be only a timid first step. The 
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introduction of electronic voting machines needs only to be coupled with tele- 
vision on an in-the-home basis to open the possibility of a more or less con- 
tinuous public debate and democratic referendum. That would not really be 
very far from the Athenian democratic assembly except for scale. I am told 
that such machinery is being developed. 

Naturally, it would be foolish to pass over the fact that we are not likely 
to do away with our vast bureaucracy of functionally diversified experts and 
substitute a mass of citizens chosen by lot. Nor are we likely to abandon the 
principle of examination and election in cases where some special qualities 
seem necessary in an officeholder for doing his job. The Athenians didn’t 
either. They weren’t prepared to be commanded in war by just anybody and 
so they didn’t pick their generals by lot but by election. But they saw to it that 
they could put the generals out of office at least once a month. I would not be 
surprised to hear of a new movement for the institution of the recall for elected 
officials, but modernized in technique through the use of television and an 
electronic voting device. 

With respect to bureaucratic power, most politically sensitive persons are 
aware of a serious public discontent with present arrangements. That dis- 
content leads to calls for decentralization of government and more local con- 
trol. That is in accord with our own traditions. And, if expanded local control 
can be combined with the electronic media for debate and for popular 
referendum and recall votes, we will have worked out an up-to-date version of 
Rousseau’s demand for small republics and have solved electronically his prob- 
lem that a popular legislative assembly has to stay out of session for half the 
year in cold climates. 

Let us turn now to the last aspect of the objection to calling some modern 
states democratic, even though they call themselves that. The system of con- 
stitutionally guaranteed civil rights coupled with judicial review by an in- 
dependent judiciary seems to be undemocratic insofar as democracy means rule 
by the many on the basis of equality. The special qualifications of judges, the 
long terms of some and the irremovability of others seem hardly democratic 
in nature and they need not be. But in modern libertarian constitutions, where 
such provisions are coupled with judical review and a constitutionally guar- 
anteed body of rights, the intent and result need to be considered. 

Judges in such a system are a body of public officers set against other public 
officers to check them. The judges are a few who are habituated by training 
and role to secure for the rest of the citizens a set of rights in the sense of 
limitations upon the valid acts of other public officers. Either the intent and 
result of such an arrangement can be to prevent public officers from controlling 
the lives of the citizens in those areas where the citizens have chosen to be 
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free, as expressed in the constitutional guarantee of rights, or the intent and 
result of such an arrangement can be to prevent a majority, acting through 
public officers, from controlling the lives of the other citizens in areas where 
the constitution guarantees them freedom. In the first case the arrangement is 
clearly a device to secure a democratic result where the problems of complex, 
large-scale governmental structure render the remedies of city-state direct 
democracy impossible. But in the second case, in the name of what can a 
Judge stand against a determined majority if the judges are themselves all 
democrats? Does any judge claim that the constitution is in part tyrannical, or 
despotic or oligarchic or aristocratic? Does any judge claim to be a tyrant 
or a despot or an oligarch or an aristocrat? It seems to me that in the content 
of our pervasive democratism the only serious argument that can be made for 
judicial review of acts clearly backed by a majority is the argument that the 
majority itself also wishes judicial review as a means of slowing down the 
decision process much as the Athenians required proposals put to the Assembly 
to be treated in the Council before coming to decision in the Assembly. But if 
the majority makes up its mind then it can stop the courts and, it seems, rightly 
stop the courts, on busing, for example, by amending the Constitution or by 
electing George Wallace to the presidency to pack the Supreme Court or by 
electing a Congress to alter the appellate jurisdiction of the Court or some 
combination of them. 

Let us sum up the reply to the objection that our modern so-called de- 
mocracies are not really democracies. I argued that they are more democratic 
than they appear at first because of the operation of interest group politics, 
because of the development of mass media of communication and random 
sample public opinion polling. Technical developments in electronic voting 
coupled with television (and perhaps with some governmental decentraliza- 
tion) seem likely to carry mass democratic participation further in the direc- 
tion of a renewal of the referendum and the recall. And finally, the election of 
some major public officers and the institution of judicial review in the light of 
constitutionally guaranteed rights are, both of them, special devices to deal as 
democratically as is now possible with the peculiar problems of democracy in 
very large states. 

I have intentionally left out one last form of the objection to the demo- 
cratic character of modern so-called democracies. Whether in Marxian or 
neo-Marxian form the essential content is this: the economic structure, the 
power of money concentrations, the ownership and sponsorship of the mass 
media of communications, and the class origins and life histories of public 
officers, including judges, are generally such that the democracy of the so-called 
democracies is largely facade. Though plainly overstated, there is some truth 
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to that charge. But the point in our present context is that the c 
that our regimes are aristocratic but that they are oligarchic, i.e., 
by a few wealthy out of proportion to their numbers. 

That is to say, the critics of our current, so-called democratic 
themselves democrats. They claim only to expose nondemocrz 
hidden behind a pervasive democratic rhetoric that the establishr. 
well, That is to say, in turn, that public political debate is limi 
ocratic terms. Democratic terms do not exclude the submission tı 
few or judicial review but democratic terms allow for those things 
required by the peculiar problems that beset democracy in mod 
states. 

But democratic terms do exclude submission to some few on th 
they are better human beings than others and that, in consequenc 
find it fitting, right, appropriate, just, and good, in short natura 
their common life to the judgment of the former. That is the es: 
shift in the public frame of discourse that has come about along wit] 
universal claim of modern states to be democratic. 

What I wish to suggest to you is that natural Jaw or natural rig 
carry with them an inescapably aristocratic dimension that puts th 
at odds with the democratism of our common. political and the 
course. The essential point at issue is whether man is such that i 
to human groups to exist as functionally differentiated wholes withi: 
function of some is to rule and of others to submit to that rule on 
the superior virtue of the rulers. No natural law or natural right d 
I can think of denies the naturalness of interdependent functional d 
diversification. And, aside from a certain healthy, vulgar skepti 
claims to any sort of superiority, democrats do not deny that eith 
at stake, finally, is whether there is a kind of highest human gooc 
trinsically public. That is'what our democratic frame of discourse a 
denies. And that is what natural law. and natural right doctrines 
what aristocratic regimes assume, as do mixed regimes in which a: 
an integral element. An intrinsically public summum bonum is n 
good that is unlimitedly shareable unlike either material goods or 
example, both of which are such that the more I have the less yoı 
intrinsically public summum bonum is also necessarily communic: 
is to say, since interdependent functional diversity is natural, a publ 
bonum naturally inclines those excellent men who live deeply by 
municate it and naturally inclines those less good men who live less 
it to participate in it more deeply through the mediatory rule of tł 

That is, in point of fact, the sort of good spoken of by the 
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doctrines of natural law and by the doctrines of natural right of the contempla- 
tive philosophers. (Perhaps it is not wholly unnecessary to remark here 
parenthetically that I have not been speaking of doctrines of natural rights 
which flow from the denial of a public summum bonum and which necessarily 
lead to popular sovereignty as you can see by following Locke’s critique and 
development of Hobbes and Rousseau’s critique and development of Hobbes 
and Locke.) 

I think that by now you may have noted that what I have been saying 
has been implicitly a criticism of the attempt by natural law thinkers such as 
Yves Simon and Jacques Maritain to argue for democracy as the natural 
norm. In his Philosophy of Democratic Government (pp. 175-176) Simon 
argued, developing Cajetan, Bellarmine and Suarez, that “there is one lawful 
regime, viz., direct democracy, whose coming into existence requires no dis- 
position to be effected by positive human act, over and above the natural 
possession of power by the multitude.” The whole of his argument ultimately 
turns on that proposition and Jacques Maritain thinks he is right on that point 
and that it is crucial (see Man and the State, pp. 127-129). 

But that key proposition is only valid in terms of some sort of artificial, 
hypothetical construct in which “the multitude” or “the people” is understood 
as an undifferentiated mass, the members of which stand to one another on a 
democratic basis, i.e., on the basis of arithmetical equality. If there were some 
sort of state of nature in which men were an undifferentiated mass of equals 
and if that state of nature were prior to all differentiation in virtue, then 
democracy would be the most natural form of government unless one were to 
argue, as Simon and Maritain do not, that the undifferentiated, democratic 
mass is naturally superceded by a differentiated body politic in the way a 
developed being supercedes its imperfect and undeveloped state. 

In fact, neither Simon nor Maritain shows that existence in an equalitarian 
mass, ie., in a naturally democratic mass, rather than existence in an inter- 
dependent and functionally differentiated multitude that includes a hierarchic 
dimension is in any way more fitting, more appropriate, more natural to man. 
Had they attempted to do so, I do not see how they could have avoided being 
driven to the radical individualism of the state of nature theorists for whom 
also, as Rousseau makes clear (Social Contract, III, 17), democracy is natu- 
rally prior to every other form of legitimate government. 

What, in fact, natural right thinkers or natural law thinkers such as Simon 
and Maritain might have argued was the rightness, or appropriateness, or 
lawfulness, or naturalness of politics understood in reference to government as 
the rule over free men. The argument I have tried to develop has no quarrel 
with that. Though, perhaps, because I seem to be saying what is not being 
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said very widely and, therefore, may easily be misunderstood, I suppose I 
should repeat and amplify an earlier cautionary remark. 

When speaking of aristocracy, I have not been speaking of the rule of one 
or a few by force. There are ancient and still serviceable names for that: 
despotism, tyranny, oligarchy. Nor am I speaking of rule by an hereditary 
caste even though that is also called aristocracy but would better be called an 
oligarchy based on birth. Our peoples have had enough historic experience 
with those sorts of regimes as wisely to have thrown them off. Nor am I 
speaking of the rule of a few based on scientifico-technical-managerial claims 
of superiority as in the state capitalist regimes of eastern Europe. The Czechs 
have shown everyone how despicable that sort of oligarchy is. Nor am I 
speaking of that political power based on scientifico-technical-managerial 
superiority and money that is still an element, even if it tries to hide itself, in 
the mixed, state and private capitalist regimes of the West. Both the state 
capitalist and the mixed capitalist societies are set upon a project that is in- 
herently private and therefore inherently antipolitical and so inimical to all 
regimes suitable for men. The project I have in mind is the conquest of 
nature. 

What I have been speaking of is suggested by a passage from a little book 
by Jacques Maritain, Christianity and Democracy. In a chapter titled “The 
New Leadership,” he wrote in 1944: 


Now, whether we will or no, and in accordance with an essential postulate 
of democratic thought, the new leadership must come forth from the depths 
of the nations. It will be composed of the working and peasant élite, 
together with the elements of the former leading classes which have decided 
to work with the people. The essential problem of reconstruction is not a 
problem of plans, it is a problem of men, the problem of the new leader- 
ship to come. It is not by self-appointment that these leaders will become 
qualified. May they be appointed by heroism and devotion! (p. 79). 


In Man and the State, he wrote: 


People are ordinarily distracted from their most capital aspirations and 
interests, as a people, by each one’s everyday business and suffering. Under 
such circumstances, to rule in communion with the people means on the 
one hand educating and awakening the people in the very process of 
governing them, so as to demand of them, at each progressive step, what 
they themselves have been made aware of and eager for... . It means 
on the other hand, being intent on what is deep and lasting, and most really 
worthy of man, in the aspirations and psyche of the people. Thus it is that 
in incurring the disfavor of the people a ruler can still act in communion 


E. A. GOERNER 13 


with the people, in the truest sense of this expression. And if he is a great 
ruler, he will perhaps make that disfavor into a renewed and more pro- 
found trust (p. 137). 


Well, it is only confused and confusing to call that sort of differentiation 
of function in a body politic democracy. For a people to rise to the height of 
recognizing and submitting to being ruled by the best among it is a form of 
government to be sure. For a people to have a “profound trust,” as Maritain 
puts it, in the mind, spirit, virtue of a “great ruler” who knows what is “most 
really worthy of man,” who educates them, awakens them, demands of them a 
greatness in virtue they would never achieve were they not to allow his mind, 
spirit, virtue to be their rule, that is a form: of government and its name is 
evidently kingship, the extreme form. of aristocracy. 

The central confusion in calling that sort of government democracy is that 
it employs a term for one kind of government, i.e., a specific term, to refer to 
that which is natural to politics in general, namely, a common good of free 
men. That is, it seems to me, an especially dangerous confusion when it is 
precisely the possibility of a living communion in such a good that is called 
into question by our democratic theory and practice, and not called into ques- 
tion without cause, for the peoples of the modern world have come repeatedly 
to the bitter knowledge that ecclesiastical and lay claims to rule by a few on 
the basis of superior virtue were only the fig leaves of oppressive oligarchies. 
Since the few were not the few best, the many had nothing to do, in justice, 
but to overthrow them. And we have erected, as a barrier to their renewal, the 
undifferentiated mass as the sole, valid standard of common action. And if I 
am right that interdependent, functional differentiation including an element 
of hierarchy is natural to human groups and is the means of actualizing man’s 
highest possibilities, then we seem to be living like those lost hunters in the 
North Woods who naturally subsist on rabbit till it naturally kills them. We 
seem to have beeen driven to defend ourselves by a standard of action, the 
majority of the undifferentiated mass, that allows, in principle, no scaling of 
desires, And the question is whether that is not, finally, unnatural in the sense 
of species destroying precisely because it is a denial in principle of specific 
form. 


THE FREE SCIENTIFIC SEARCH OF 
FRANCOIS GENY* 


Richard Groshut 





Gény discusses a problem of attitude which must be continuously con- 
sidered by the judiciary and, to a degree, by those who make ap- 
pointments to the bench. It may crudely be expressed as the difference 
between strict constructionism and the reflection of the prevailing mores - 
of society. Gény guardedly opts for the latter approach. He emphasizes 
that there are many cases in which statutory law cannot be controlling 
because of the novelty of the situation and also because there must 
inevitably be gaps in any statutory code of laws. Gény proposes that the 
judge make explicit the rationale of those decisions which are not 
covered by the strict letter of the law. He indirectly proposes that 
precedents be used as a source of law although this practice is con- 
travened by Article 5 of the Civil Code which prohibits judges from 
making general rules on the cases before them. Gény stresses, however, 
that these precedents are of a purely persuasive nature, based upon the 
acuteness of the reasoning employed. 

Having greatly enlarged the sphere of judicial discretion, Gény 
attempts to construct a framework so that the decision of the judge may 
be objective rather than subjective and arbitrary. He proposes various 
criteria which should be considered. As a proponent of natural law, he 
holds the belief that reasonable men must eventually’ agree on what is 
just for a given society at a given time. Although, unlike Aquinas, he 
does not emphasize under what circumstances resistance to the legal 
order is justified, he implicitly recognizes that a legal order arising from 
a revolution is apt to reflect a closer relationship to the perfect justice 
arising from a nearer approach to natural law. 


* Francois Gény, a famous French jurisprudential writer, lecturer and scholar, was 
born on December 17, 1861. He obtained his doctorate in law from the University of Nancy 
in 1885 and began teaching at the University of Algiers in 1887. After serving as a 
professor for a period of about ten years at the University of Dijon, Gény returned to the 
University of Nancy where he served as professor of law from 1901 until his retirement in 
1931. From 1919 to 1925 he served as Dean of the Law School. 


His principal works are the Méthode d'interprétation et sources en droit privé positif 
(Method of Interpretation and Sources in Private Positive Law) which was first published 
in 1899 and later revised and expanded in 1919, and Science et technique en dreit privé 
positif: nouvelle contribution a la critique de la méthode juridique (Elements and Technique 
in Private Positive Law: A New Contribution to the Critique of Legal Method), which 
was published in four volumes as follows: 

1. Introduction. Position actuelle du probléme du droit positif et éléments de sa 
solution [The Present Problem of Positive Law and the Elements of Its Solution] 
(1914), 

2. Elaboration scientifique du droit positif (L’irréductible “droit naturel”) [The 
Doctrinal Elaboration of Positive Law (the irreducible “natural law”] (1915), 

3. Elaboration technique du droit positif [The Legal-Technical Elaboration of Positive 
Law] (1921), 
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GENY’S CONTRIBUTION TO LEGAL THOUGHT may seem tame and conservative, 
if not obvious, to the contemporary common law lawyer. To appreciate the 
value of his contribution, one must bear in mind that Méthode was first pub- 
lished in 1899 and that Gény was combating the then-prevailing tendency of a 
rigid, logical interpretation of the law, a method analogous to Blackstone’s 
declaratory theory of the law, which appeared to the jurists of that time as 
embodied in the nature of the French Civil Code. The general rules of law 
as enunciated by the Code were considered as having an ontological reality 
of their own which transcended the subjective wills which brought them into 
being. Gény sought to establish that judicial discretion is a necessary part of 
any functioning legal system which seeks to apply general provisions to con- 
crete cases. His principal concerns were that the areas of judicial freedom be 
carefully defined and that within the realm of judicial responsibility the judge 
be guided by objective considerations of justice which would insure, as far 
as possible, against the arbitrary exercise of power. The extent to which many 
of his conclusions appear unassailable today must be credited to the success 
of his efforts along with those of Saleilles and Josserand in France, as well as 
those of Holmes, Cardozo and Llewellyn in the United States. 

The teaching and practice of law were dominated in late nineteenth- 
century France by the illusion that statutes, particularly those embodied in the 
Codes, comprised all which need be consulted in order to ascertain the sources 
and application of law. One consequence of this illusion was that statutes were 
the only source of law and the legislator alone had the power to create legal 
rules, since extralegal sources and particularly custom were considered as hav- 
ing no legal authority. Another consequence was that in the application of law 
the judge had merely to seek the intention of the legislator, which if the law 
was unclear could be determined by an examination of the legislative history 
of the statute. This manner of interpretation was called that of the School of 
Exegesis.! 








4, Rapports entre Pelaboration scientifique et Vélaboration technique du droit positif 
(Le conflict du droit naturel et de la loi positive). [Relation Between the Doctrinal 
and the Technical Elaboration of Positive Law (the conflict between natural law 
and positive legislation)] (1924). 


Although Gény considered Science et technique as his major work, it is perhaps more 
fruitful to think of Méthode and Science et technique as being complementary, each ex- 
plaining and clarifying the other. 


In 1951, Gény published Ultima verba, a declaration of his faith as a Christian, a faith 
which permeates much of his jurisprudential writing and explains in part his belief in a 
natural law. Gény died eight years later, one day before his ninety-eighth birthday. He 
was never engaged in the active practice of law—a fact which is reflected in the fervent 
idealism and occasional pragmatic naiveté of much of his writing. 

1 Cf. Marty and Raynaud, Droit Civil (1961), p. 126. 
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Cases not covered by the Code were decided by abstracting from the 
provisions of the Code certain principles of law. These general principles, 
which were regarded as having an objective validity of their own, were then 
mechanically applied to the case at hand, without taking into account the 
changes in social order which might have occurred since the drafting of the 
Code, and the fact that the legislator could have had no explicit intent as to 
how new situations were to be governed. 

These dual illusions of the School of Exegesis—that the Code provided 
a. complete basis for the handling of all cases that could possibly arise and the 
view that logical abstractions could mechanically provide the solutions to con- 
crete problems—were what Gény set about to combat. It is only fair to point 
out, parenthetically, that the same misguided legal reasoning was becoming 
dominant in the United States at the time Gény began his work, grounded on 
a parallel belief in the self-sufficiency of established case law: 


The conception of precedent as a static something, of movement as queer 
or improper of “departure,” of figuring a court’s prospective result without 
taking full account of the guidance the court rightly seeks also: from its 
sense of decency and sense—that such conceptions are an aberration which 
crept upon and into lawyer’s thinking in those least happy days of our 
legal system, the 80’s and 90’s of the Nineteenth Gentury.? 


Gény points out that it was impossible for the draftsmen of the Code to 
have envisaged all the contingencies which required legal regulation. They 
were certainly incapable of foreseeing problems which would arise under future 
social advances.3 A second limitation on the scope of the legislative function 
derives from the form in which it is cast. “In order to enclose a great number 
of fact situations, the legislator frequently proceeds in the terms of general 
categories expressed in global provisions drafted in a flexible or abstract 
language.”* Unless the norms of the statute are enunciated with sufficient 
clarity to cover specific disputes, it can provide little guidance to the judge in 
framing his decision. Aside from the rare cases in which statutory provisions 
appear incomprehensible to the judge, there are numerous occasions where 
several interpretations seem possible. Gény seems to assert that unless a single 
legislative intent can be derived from the words of the statute in the light of 
historical research the statute cannot serve as the sole source of the judicial 


2 Llewellyn, The Bramble Bush (1960), p. 158. 

3 Gény, Méthode d’Interpretation et Sources En Droit Privé Positif 57, 2d Edition 
(1919). Citations are to section numbers; hereinafter cited as Méthode. (The English 
translation by Mayda is used, issued in 1963 by the Louisiana State Law Institute.) 

4 Méthode 58. 
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decision. Thus “the inherent limitations of words as symbols for the com- 
munications of ideas”5 is recognized in a rigid and uncompromising manner. 


THE SOURCES OF LAW 


Gény first sets out to determine the proper role that statutes should play in 
the interpretation of law. He acknowledges that the then-present practice of 
inferring axioms and logical principles from. the legal text seems to give to the 
law an appearance of stability and seems to provide security for legal relations. 
He concludes, however, that these advantages are merely illusory and that the 
traditional method leads both to the immobilization of law and the stultifica- 
tion of any new ideas necessitated by social change and to the most disorderly 
subjectivism, ‘This subjectivism is destructive of certainty in the law, especially 
since it is an unexpressed component of judicial decisions in situations not 
explicitly covered by a statute. In such a case the judge selects the statute 
which he believes most analogous to the instant case and extracts from it 
general principles which were not within the contemplation of the legislator. 
Thus “the interpreter tends by the very force of the circumstances to sub- 
stitute his own ideas for those he does not find in the legislation.”® 

In order to remove the abuses and fictions employed in statutory interpreta- 
tion, Gény insists “that the statutory text should be evaluated as of the moment 
when the legislator enacted it.”? He rejects the idea that the interpretation of 
the statute should be modified to harmonize its abstract provisions with the 
changes in social life. “In order to achieve its purpose and maintain the 
necessary stability, written law must depend in all its parts on the moment of 
its origin. This is the necessary price for the advantages of law expressed in 
such a definite formula.’® 

The interpretation of a statute may vary, however, in accordance with the 
contemporary state of society, if the statute expresses a dynamic concept— 
such as public policy or fault. Apart from such cases, the intent of the statute 
as originally enacted continues in force until the expressed or tacit conditions 
upon which the statute was based disappear or are so transformed as to Jose 
all importance. “The rule which was contingent on them is thereby modified 
and ceases to be binding on the interpreter in the form in which it was 
originally enacted.”® Gény gives as an example the law of May 30, 1857, 
which recognized foreign corporations only if they were authorized by their 

5 Jones, “Statutory Doubts and Legislative Intention,” 40 Col. Law Rev. 954 (1940), 
P SP Méthode 38. 
? Ibid., p. 99. 


8 Ibid., p. 99. 
9 Ibid., p. 99. 
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governments. Following a change of law by these foreign governments, of 
which the states of the United States may serve as an example, which enabled 
corporations to exist without explicit government authorization, the French 
statute was extended by judicial interpretation to cover such later corporations. 
This qualification by Gény may seem contradictory to his insistence that 
“written law must depend in all its parts on the moment of its origin,” but 
Gény generally excepts commercial practices from this requirement and limits 
it to statutes which express an imperative norm. 

Gény’s restrictive method of statutory interpretation emphasizes the fact 
that there are gaps in the Code. The only other formal source that Gény 
recognizes to fill these gaps is custom. Customary law “presupposes on the part 
of the parties involved a series of actions... of a kind to constitute a well- 
defined social relationship susceptible of the legal sanction . . . which has been 
formed and continued without any serious opposition from those persons who 
might have had an interest in contesting it.”10 These usages, to constitute 
binding custom, must be accompanied by the thought of an effective social 
sanction and must not be vitiated by the irrationality of the custom.1! For 
example, an oral contract may be made by party A that party B mow A’s lawn 
once every week for a period of two months and that A agrees to pay B forty 
dollars for his efforts, Although this agreement may not be proven under the 
Code without a writing,1? it has become accepted social practice to make such 
contracts orally and payment is usually forthcoming from the promiser 
although his obligation may not be proven under the statute. In the case that 
such payment is not forthcoming, such relationship is certainly “susceptible of 
a legal sanction” and the court will order that payment be made by means of 
the principle of unjust enrichment.18 Moreover, A may encounter difficulty 


10 Ibid., p. 119. 

11 Ibid., pp. 119, 121. 

12 Cf. Art. 1341. 

13 The influence, or at least the accuracy of Gény’s analysis concerning custom as a source 
of law may be seen in the International Law Commission, Summary Record of Debate on 
Emergence of Customary International Law, Based on Working Paper by Manley O. Hudson 
[1950] 1 Yo. Intl Law Comm’n 4-6, pp. 275-76. [Excerpts from the Working Paper by 
Manley O. Hudson, Special Rapporteur, on Article 24 of the Statute of the International 
Law Commission (U. N. Doc. 2/cn. 4/16, [1950] 2 Yb. Intl Law Comm’n at 26 )]: 

“11, Seeking with Brierly [law of Nations 62 (4th ed 1949)]... a general recognition 
among States of a certain practice as obligatory,” the emergence of a principle or rule of 
customary International law would seem to require presence of the following elements: 

(a) concordant practice by a number of States with reference to a type of situation 
falling within the domain of international relations; 

(b) continuation or repetition of the practice over a considerable period of time; 

(c) conception that the practice is required by, or consistent with, prevailing inter- 
national law; and 

‘(d) general acquiescence in the practice by other States. 

Of course the presence of each of these elements is to be established as a fact by a com- 

petent international authority. 
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in finding persons willing to render him services in the future. 

These customs may be substantiated either by simple proof of the facts or 
“when a practice has been decided on the basis of the usual interpretation 
founded on solid decisional law or an almost unanimous doctrine.”14 Thus 
the first case declaring the gardener legally entitled to payment may have to 
be proven by showing the existence of oral agreements to mow the promiser’s 
lawn which have been habitually followed. After several such cases have 
arisen, however, the custom will no longer have to be proven as a question of 
fact but will be recognized as a question of law. This idea is reminiscent of 
several of Justice Holmes’ “due care” cases. 

Statute and custom are the only two formal sources of law recognized by 
Gény. While he has severely confined the scope of statutory law by considering 
statute as an expression of the subjective will of the legislator, fixed in time 
and limited in scope, he has expanded the role to be played by custom. Thus, 
although a statute has no autonomous force of its own by which it can create 
new rules, custom is not so restricted. Gény justifies the large role to be given 
to custom in the development of positive law on the basis of the two guides 
constantly recurring throughout his writing—justice and general utility, mean- 
ing by the latter the welfare of the greatest number. 


First, the security of private interests and the necessary stability of in- 
dividual rights, as well as the need for equality which is the foundation of 
justice, require that a rule which has been recognized through long usage 
as having the character of a legal obligation, be binding in the same man- 
ner as a statute, so as to guide with assurance the actions of all persons. .. . 
Finally . . . can we not say at least that as custom by definition presupposes 
the consent of the parties involved . . . this essentially voluntary recognition 
is a decisive evidence of the intrinsic value of the rule and the best guar- 
antee of a balance of the interests involved.15 


Custom is thus recognized as a means of supplementing or complementing 
statutory law. 

The difficult question is whether custom may override statutory law or 
cause it to fall into desuetude. Gény’s answer seems to be equivocal. He begins 
by asserting that a misinterpretation of a statute which “has been suggested by 
the state of society and the pressure on the interpretor to put the text in accord 
with the needs of life”16 can, in accord with the legal rule posited and the 
practice in reliance on such rule, have the binding force of customary law. 
Thus he seems to assert indirectly that a customary rule which has substantial 

14 Méthode 119. 


15 Ibid., p. 116. 
18 Thid., p. 252. 
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support in case law may override the true intent of the legislator. This sug- 
gestion is totally at odds with his formal conclusion that statutory law can only 
be changed or become invalid by means of a new statutory enactment. He 
is not very happy about this conclusion, which he considers “basically less a 
question of law than a question of social mechanics.”17 He feels this con- 
clusion compelled, however, by the political and sociological view of his time, 
despite the occasional injustices which may arise from a strict adherence to this 
conclusion. 

Gény’s position of recognizing prior misinterpretations of statutes which 
have developed valid customary law, while disallowing that any future mod- 
ification of statutes required by the needs of society should be accomplished 
by the courts, is anomalous. But its practical validity is evident. Gény does 
not wish to disturb the accumulated body of case law and, at the same time, 
wishes the interpreter to be more explicit when he is recognizing a rule of 
customary law. Also, he wants the legislature to assume with greater alacrity 
its role of reforming statutory law which has become outmoded. 

Case law is not considered by Gény as a source of law at all. This striking 
omission from the common law point of view is explained by Article 5 of the 
Civil Code: “The judges are prohibited from making general or regulatory 
decrees on the cases which are submitted to them.” Gény recognizes the power 
of the courts to create law whenever “the statute is insufficient and when 
there is no settled customary law.”18 But this power is to be exercised only for 
the individual case and in accordance with the provision cited above without 
authority in future cases. The decision may have moral authority and may 
provide legal directives, but these directives will be of a purely persuasive 
nature based on the acuteness of the reasoning employed; they will have no 
binding authority. 

How may decisional law enter the sphere of positive law proper? Geny 
gives two direct and one indirect answers to this problem. Principally, de- 
cisional law may give rise to custom; indeed “court decisions are the only really 
fruitful, and at any rate the most frequent occasions to form a legal custom, 
especially a general one. . . .”49 Secondly, even a perfect and complete statute 
must leave to the judge the task of adapting the norm supplied by the statute to 
the concrete facts of the case. As to statutory interpretation “it is exact to say 
that on this point the case law represents the true positive law.”20 Finally, 
Gény considers the powers of review of the highest French court of case law 


17 Ibid., p. 129. 
18 Ibid., p. 146. 
19 Ibid., p. 149. 
20 Ibid., p. 85. 
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that is not based on statute or custom. Gény suggests that the Court of Cassa- 
tion, although not obligated to do so by statute, should review the lower courts 
if there is an imperative necessity to unify the decisional law on a point in 
doubt or if the desirable rule has become sufficiently clear.2! Thus, decisional 
law will serve as an authority in fact, even if not in theory. One common 
example is the interpretation of the clauses of a standard insurance contract. 
Here it is necessary that the contract be interpreted uniformly in all the districts 
of France. Certainty of interpretation is in this case more important than the 
correctness of the interpretation. A comparison may be drawn here with the 
practice of American courts in the interpretation of the Uniform Laws. 


FREE SCIENTIFIC SEARCH INTO THE NATURE OF THINGS 


After having restricted the scope of statutory law, even allowing for the 
increased use of custom, there will be many gaps in the law: There will be 
many new rules which must be framed by the use of judicial discretion. The 
problem is to insure that this discretion is exercised in as objective a manner as 
possible. The role of the judge in ascertaining a new rule of law is closely 
analogous to that of the legislator.22 The judge is charged with the “task of 
constituting through a scientific effort a kind of common law, general in nature 
and subsidiary in function, which would fill the gaps in formal sources and 
direct the process of legal practice.”23 Gény thus seems to assert, perhaps un- 
consciously, that decisional law is in fact one of the sources of law. 

This inquiry should be guided by a dual standard: justice and social 
utility, by which latter term is meant that which promotes the welfare of the 
greatest number. Thus we can see that Gény is in part a Benthamite, but to a 
strict utilitarian understanding is added the idea that the judge must also 
interrogate his “reason and conscience to discover the very basis of our justice 
in our inner nature.”2* Thus by an inquiry into the nature of things Gény 
includes both a probing into the social environment and the interrelationships 
therein contained, as well as an inquiry into the nature of man based on 
reason, conscience and intuition. The former of these investigations is descrip- 
tive and belongs ta the field of the social sciences, the latter criterion is norma- 
tive and attempts to determine both the unchanging values dictated by reason 
and the values dictated by the trend of a given place at a given time. This 
distinction is later to be reflected in the distinction drawn between the first 


21 Ibid., p. 181. 
22 Ibid., p. 156. 
28 Ibid., p. 159. 
24 Ibid., p. 159. 
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two and the last two donnés. Gény freely admits that no system of interpreta- 
tion can completely eliminate the personal evaluation of the interpreter. 
“There is, in fact, in social sciences no method or procedure which could 
completely substitute for the subjective reason. It is only possible to outline 
its path by discovering the firmest poste direction in the nature of things 
within which it operates.’’25 

One of the few major differences whith Gény sees between the role of the 
judge and that of the legislator is that the former decides concrete cases, and 
thus the judge should not act upon an ill-defined concept of equity, but 
should make a decision which will only have validity in the instant case. 
Speaking of the role of the judge, Gény states: 


According to the spirit of our legal system, and in order to prevent any 
arbitrariness, he must eliminate as much as possible any personal in- 
fluence or influence related to the specific case, and base his decision on 
objective elements. This is the reason why it has seemed to me that his 
activity could be properly labeled “free scientific search”: free search, 
because it is outside the reach of any positive authority; objective search, 
because it can be solidly based only upon objective elements which system- 
atic-scientific jurisprudence alone can reveal.?6 


The role of the judge is not as broad as that of the legislator. Gény mentions 
two limitations, First, free objective search would be unable to specify the 
detailed regulations of certain rights, such as the formalities of proof, what 
constitutes constructive notice, the requirements of formal documents, statutes 
of limitations, and the requirements of adverse possession. To observe a dis- 
tinction made by Aquinas, the judge may employ practical reason by a means 
of deduction but not by a means of particularization.?7” “In general, all the 


25 Ibid., p. 159. 

26 Ibid., p. 156. 

27 It should be noted that there are two ways in which anything may derive from natural 

law. First, as a conclusion from more general principles, Secondly, as a determination of 
certain general features. The former is similar to the method of the sciences in which 
demonstrative conclusions are drawn from first principles. The second way is like to that of 
the arts in which some common form is determined to a particular instance; as, for example, 
when an architect, starting from the general idea of a house, then goes on to design the par- 
ticular plan. of this or that house. So, therefore, some derivations are made from the natural 
law by way of formal conclusion; as the conclusion, “Do no murder,” derives from the 
precept, “Do harm to no man.” Other conclusions are arrived at as determinations of par- 
ticular cases. So the natural Jaw establishes that whoever transgresses shall be punished. But 
that a man should be punished by a specific penalty is a particular determination of the 
natural law. 
Both types of derivation are to be found in human law. But those which are arrived at 
in the first way are sanctioned not only by human law, but by the natural law also; while 
those arrived at by the second method have the validity of human law alone. Summa Theo- 
logica, Question 95, Article 2 [translated by Dawson in an anthology edited by D’Entrevés, 
Selected Political Writings (Thomas Aquinas) 129 (1959)]. 
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external apparatus of judicial process, at least as much as it requires technical 
precision, is outside the sphere of free search.”’28 

The second limitation is that the judge cannot violate certain general 
principles sanctioned by the legal and social order; principles which under 
the American system of justice would be considered as embodied within the 
Constitution, Thus “free interpretation cannot establish a lack of legal capacity 
(which would be more than a recognition of a natural lack of capacity); nor 
place an artificial limitation on the freedom of contract; nor establish some 
privilege in defiance of the principle of equality.”29 In Method of Interpre- 
tation Gény indicates that these basic principles might be changed by statute or 
custom. However, in the last volume of Science et technique, he asserts that 
there are some principles so essential to natural law that they cannot be violated 
without leading to disobedience and insurrection.?° 

Gény considers analogy as one of the most reliable means of free scientific 
search. Since the statute is being extended to a situation not considered by 
the legislator, this method does not properly fall into the realm of statutory 
interpretation. The principle of equality before the law, however, dictates 
that similar factual situations should invoke similar legal sanctions. Heck, in 
discussing the application of the German Civil Code, also advocates the use of 
analogy. Gény parallels Heck’s suggestion that the interests balanced in the 
statute should be considered when these interests are similar to those raised by 
the instant case.31 

Heck has stated that the jurist “must examine whether or not the same 
conflict of interests underlies other factual situations which have been expressly 
regulated by the legislature . . . he must decide identical conflicts of interest in 
the same way.”°? He provides an analysis of why the rights of third-party 
beneficiaries should be treated in the same manner as the donee of a gift causa 
mortis and a testamentary legatee in relation to the rights of creditors. Un- 
equal treatment, he asserts, would lead to attempts to circumvent the law and 
resulting disrespect for the law. Gény would probably agree with this example, 
but there are other areas of the law where the interests sought to be protected 
by the legislature have become outdated and serve to hinder important modern 
interests. These interests, Gény would argue, should be confined to the explicit 
dictates of the statute. Analogy “since it is isolated from the formal source 

28 Thid., p. 169. 

29 Ibid., p. 169. 

30 Gény, 4 Science Et Technique En Droit Privé Positif: Nouvelle Contribution A La 
Critique De La Méthode Juridique, § 288-300 (1924) (published in four volumes 1914, 
1915, 1921, 1924. References are to sections. Hereinafter cited as Science). 

31 Méthode 165. 


32 Heck, “The Jurisprudence of Interests,” 41 The Jurisprudence of Interests, 20th Cen- 
tury Legal Philosopher’s Series, Vol. 3 (1948). 
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... has the advantage of adapting itself more flexibly to the influences of time 
and environment, which can specify the principle involved and perhaps 
modify its contours. On the same grounds it can and should take into account 
circumstances subsequent to the statute and incapable of influencing as such 
its interpretation in the proper sense.”33 Thus the concept of total inalien- 
ability (Articles 1549-1561), which was motivated by the desire to protect the 
wife from her lack of business experience by placing her property under the 
control of her husband and which limited the latter’s power in dealing with 
such property, should be narrowly construed in the light of changed social 
circumstances and needs. Thus French decisional law should allow business 
partnerships to be formed between husband and wife, a question which is still 
unsettled.34 The validity of the qualification Gény makes to Heck’s proposal 
becomes more clearly apparent when one recalls that the French Civil Code 
came into effect in 1807, whereas the German Burgerliches Gesetzbuch did not 
come into effect until 1896, after the industrial revolution was well under way. 
As certain provisions of the German Code become increasingly unresponsive 
to current social needs, the judge will hardly wish to extend their scope by 
means of analogy. 

Gény gives examples of three principles which may serve as guides for 
development of the law by means of free scientific search: (1) the principle of 
autonomous will, (2) the principle of equilibrium of interests, (3) the principle 
of public order or superior interests, The first principle is most clearly ex- 
pressed in Section 4 of the Declaration of Rights of 1789: “Liberty consists in 
the right of doing anything which does not injure another.” This right has 
also been recognized in the Civil Code as the freedom of private contract.35 

Gény proposes that this principle be extended to situations not covered by 
the Code. He suggests that a contract allowing for the substitution of debtors 
without the consent of the creditor be allowed as long as the creditor retains 
the original debtor as a surety to the contract. We would term this the privilege 
to delegate duties. He also proposes new forms of ownership in common 
adapted to modern economic and social needs. 

As perhaps a more revolutionary idea, he suggests that a contract be in- 
terpreted, not according to the rigid classification of contracts envisioned by 
the Code, but in accordance with the moral, psychological, economic and 
social circumstances under which it tries to accomplish its aims.36 The Code 
tends to consider contracts as bilateral or unilateral, gratuitous or onerous, and 
as real or formal. Special rules are provided for contracts of sale, donations, 
"38 ‘Méthode 166. 

34 Ripert-Boulanger, 2 Traité De Droit Civil, D’apres. Le Traité De Planoil 52 (1957). 


35 Civil Code, Art. 1134. 
36 Méthode 171. 
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and mortgages. The courts generally attempt to classify the contract as to one 
of these special types before determining its validity and meaning. One 
wonders how the French courts would resolve the problem presented by Wood 
v. Lucy, Lady Duff-Gordon,3" a case dealing with an exclusive dealership 
contract. Article 1170 of the Civil Code defines a protestative condition as one 
that “causes the execution of the contract to depend on an event which it is 
within the power of one or the other of the parties to bring about or to 
prevent.” Article 1174 declares void any contract which rests on such a con- 
dition. Would the French court be able to realize that psychologically the 
contract was “instinct with an obligation”? Would the court determine that 
the contract would fulfill legitimate social and economic needs and thus up- 
hold it as a “best efforts” agreement? The court would not be able to validate 
the contract if it adhered to the letter of the Code. But it is questionable that 
the legislators who drafted Articles 1170 and 1174 had in mind such a dealer- 
ship contract. Thus Gény would probably assert that the courts could and 
should validate such a contract. These criteria are particularly applicable to 
contracts between distant parties. A true meeting of the minds is rarely 
possible. It is more important to know under what circumstances the ap- 
proach of their wills is close enough to deserve being upheld by the law. 

Gény also advises that some one-sided promises which seem necessary in 
order to accomplish certain desirable social ends be given legal recognition 
without a formal written instrument or a notarial act, which is normally re- 
quired for “donations” under the Code. Examples given are promises to pay 
for services rendered and promises for the endowment of benevolent institu- 
tions.38 These correspond to the common law principles of quantum meruit 
and promissory estoppel. 

Proceeding from the principle of the balancing of interests, Gény suggests 
that rules be developed defining what constitutes an abuse of right, such as 
“spite fences.” He also finds the area of employer’s liability inadequately 
regulated by the Code. These fields, which are not regulated by the intentions 
of the parties, must be judicially ordered. The judge must “balance out the 
moral, political, social and economic considerations involved in the conflict of 
interests in a given situation.””39 

Gény gives an example of attempting to define an equilibrium of interests 
in his analysis of the interests involved in the sending of a letter. He identifies 
an interest in confidential expression that safeguards the privacy of the com- 
munication. The receiver has a right to the usage and possession of the letter, 


37 222 N.Y. 88, 118 N.E. 214 (1917). 
38 Méthode 172 bis. 
89 Ibid., p. 173. 
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while the author retains the right of publication. When these rights conflict 
“reason invites us to call attention to the most important right.”4° Thus the 
right to use the letter as an instrument of pa may often be limited by the 
interest in confidential expression. 

Among the areas where dispositive provisions are necessary are the right to 
privacy, the right to intellectual property, and the legitimacy and functioning 
of agreements regulating industrial production. These needs have given rise 
since Gény’s time, however, not to a settled body of decisional law, but to 
statutory enactments.*! 


THE DONNE” AND THE “CONSTRUIT” 


Gény distinguishes between the data which serve as a basis for the elabora- 
tion of all positive law—legislative, customary and decisional—and the formal 
or technical construction of rules and legal principles that enable the legal 
ordering of society. Thus it is possible to say that “law is in its more obvious 
functional aspect an art. However, the application. of formal sources or tech- 
niques rests on a scientific base, of which we must not lose sight, if we want it 
to succeed.”#? Scientific elaboration of law is the discovery of the empirical 
data which constitute the essence of the legal order—that which is given, 
coming from the nature of things, and therefore can be formulated on the 
basis of knowledge or found through conscience and intuition. Technical 
elaboration of law consists of the procedures aiming not at cognition, but at the 
development on the basis of the data of solutions for legal problems—that 
which is constructed, a result of artificial processes, authoritative rather than 
intellectual, and therefore more exposed to the continuous dynamics of life.*3 
This complicated distinction serves largely to emphasize the obvious: that 
positive law is a practical rather than a speculative discipline. Should the 
perfect philosopher-king decide which goals would achieve the fullest develop- 
ment of his society, he would still have to promulgate statutes and rules aimed 
at the fulfillment of these goals. 


40 2 Science 174. 

41 The Swiss Code of 1907, Art. 1, is often cited as showing close similarity with Gény’s 
analysis of the sources of law; less frequently cited is Art. 38 of the Statute of the Inter- 
national Court of Justice, originally drafted in 1945: 

1. The Court, whose function is to decide in accordance with international law 
such disputes as are submitted to it, shall apply: 
(a) international conventions, whether general or particular, establishing rules ex- 
pressly recognized by the contesting States; 
(b) international custom, as evidence of a general practice accepted as law; 
(c) the general principles of law recognized by civilized nations. 
42 Méthode 186. 
43 (Close paraphrase of Méthode 228). 
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Gény attempts to enumerate “those elements which by their own worth 
can in some measure constitute the primordial rules of law,’’4* those elements 
which must serve as a basis for positive law. Gény divides these factors into 
four categories: 

(1) the donné réel 
(2) the donné historique 
(3) the donné rationnel 
(4) the donné idéal 


The donné réel consists of “the conditions of fact in which humanity is 
placed—acting on his physical and moral nature.” Among such conditions 
Gény lists climate, reproduction, anatomical and physiological makeup, psycho- 
logical state, moral aspirations, religious feelings, economic and political con- 
ditions, These conditions are summarized as “all natural circumstances which 
do not contain any norm in themselves but which serve as a necessary base 
for any legal rule.”’45 

Gény defines the donné historique as “a new power added by the result of 
the passage of time working on nature. . . . It contains, all formed, rules already 
sufficient to direct the wills of men and contributes, as soon as present, the law 
solicited by life.”46 The legitimate authority enjoyed by the past serves, ac- 
cording to Gény, as a check to an excessive spirit of reform. He observes that 
the institution of private property finds its most solid support in historica! 
evolution. 

The donné rationnel provides the controlling datum. This element in- 
troduces natural law theory into Gény’s method. “It furnishes the rules of 
conduct (notably in the judicial sphere) that reason derives from the nature 
of man and from his contact with the world.”4?7 Inasmuch as they are revealed 
by intellect, conscience and intuition, they present a character of moral neces- 
sity, as well as a universality and immutability. “The donné rationnel ir- 
resistibly imposes the rules which they reveal by a necessity as strong . . . as 
the physical necessity of the donné réel. Thus once recognized it is carried 
along on the donné historique and serves as a base of the donné ideal which 
is alone capable of perfecting it.”48 

The donné idéal contains “all the human aspirations with a view towards 
the unceasing progress of positive law.”49 It provides a dynamic element 


44 2 Science 166. 
45 2 Science 167. 
48 2 Science 168. 
47 2 Science 169. 
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which suggests the directions to follow toward a desirable organization of 
human relations. It forms the surrounding atmosphere of all disputed ques- 
tions of law, “the desiderata which embodies the public feeling of the present 
state of civilization.”5° “The donné idéal cannot (unlike the donné rationnel) 
ever be considered as either universal or immutable; and that because of this 
somewhat subjective character it is confined to technique, or at least it guides 
it. However, it is not purely in the order of technique for it imposes itself to 
some degree on the spirit, and by this means remains essentially a given... 
It intervenes as an essential instrument of judicial development. Even more, 
one can consider that it produces a refinement of the conclusions of reason 
and that it tends to increase the intelligible nature of things.”5! Gény gives 
as an example the rule of apportionment of risks complementing liability based 
on fault. 

Gény stresses that the donné idéal is not to be confused with mere public 
opinion but comes closer to representing what Rousseau would call the “gen- 
eral will.” He stresses also that even this “general will” is subject to error and 
that we must not confuse what is with what ought to be. It is merely one 
consideration, which must be carefully guided by natural law, the donné ra- 
tionnel.5? 

The relationship between man and woman is used to illustrate how the four 
donnés operate. The donné réel provides the natural facts of sexual relation- 
ship. The donné historique provides the institution of marriage which is reg- 
ulated by social authority, either of a civil or religious nature. The donné 
rationnel provides the concept of a stable and permanent union with a view 
toward the eventual education of children. It does not, however, require 
monogamy or absolute insolubility or any prohibitions against consanguinity 
beyond the first degree. It is the donné idéal that has provided these latter 
requirements, 

The four donnés provide factual information, value judgments and his- 
torically accumulated law. The donné réel and, the donné historique address 
themselves primarily to investigations of facts, whereas the donné rationnel and 
the donné idéal address themselves primarily to ascertaining norms or values. 

What should the donné rationnel furnish us? Gény warns that “one risks 
exhausting and weakening its strong substance by extracting solutions which 
are either too numerous or too precise.”53 In moving successively from pure 
reason to fact each step loses the force of certainty to the degree that it gains 
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in concrete precision. The only thing which may be unquestionably demanded. 
of the donné rationnel is the notion of justice which alone permits the establish- 
ment of order and peace in a social world and the concept of man as a social, 
reasonable and free being. Moving a step away from the abstract notion of 
justice, we deduce “the eminent worth of the human person, and its inviolabil- 
ity, which suggests some rules allowing for his free development, both in his 
relations with others and by the appropriation of property.”’54 

Moving a further step Gény deduces principles of conduct which contain at 
least some general direction for legal rules. Among these are enumerated the 
condemnation of slavery, individual freedom, freedom of thought and opinion, 
freedom of religion, freedom of association, freedom of the press, individual 
ownership, freedom of contract, liability for fault, reparation for unjust en- 
richment, testamentary capacity, and capacity to make conveyances infer 
vivos. New precepts which seem to be coming to life are the right to work, the 
legitimacy of theft committed by reason of necessity, the minimum wage, and 
the social apportionment of risks.55 

Gény concludes that “the objective data of nature and of the spirit con- 
tains for the direction of human conduct in the social order certain elements 
of regulations which are imposed beyond all artifice.”56 He asserts that the 
strength of both science and faith is equally necessary to guide the path of 
human will and that a search for natural law must provide the basis of the 
positive legal order. 

He acknowledges, however, that natural law can furnish only “some gen- 
eral and vague directions for the positive legal order. The formulas which one 
can extract will not fully grasp the facts and at times will hardly offer more 
than empty categories. It will, therefore, be necessary to seek the aid of action 
and of practice, to complete and apply these meager results of knowledge, 
bringing in a more decisive intervention of the will.”57 We are now in the 
realm of legal technique. 

Gény’s analysis of legal technique can, I believe, be more easily understood 
if it is considered in conjunction with the conceptual hierarchy proposed by 
Cardozo: 58 

54 2 Science 172. 

55 Ibid. 

58 2 Science 177. 

57 Ibid. 

58 Gény exerted a major influence on the judicial thinking of Cardozo, and thus Gardozo 
may suitably be used to clarify passages of Gény. In The Nature of the Judicial Process 
(1965), p. 138, Cardozo refers to the 1919 publication of Méthode as “Gény’s brilliant 
book.” At pp. 46-47 and at pp. 143-45 he quotes extensive passages from this work. Méthode 
is also cited in The Nature of the Judicial Process at p. 34 n. 29, p. 50 n. 47, p. 63 n. 20, p- 
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Back of precedents are the basic juridical conceptions which are the 
postulates of judicial reasoning, and farther back are the habits of life, 
the institutions of society, in which those conceptions had their origin, and 
which, by a process of interaction, they have modified in turn.59 


Gény conceives of the lawyer’s task initially as applying a rule of law to the 
facts presented. ‘This process should also be looked at from the opposite point 
of view, that of ordering the facts and somewhat transforming them so that 
they fit within an established rule of law. “Thus various fluid economic oper- 
ations pass through the legal test and acquire definite contours and forms. 
For instance, exchange operations which the parties carry out in a certain 
fashion acquire a clearly outlined and almost rigid legal form with conditions 
established and effects attached by positive law.”6° Inasmuch as legal tech- 
nique orders the facts of social life into general schemes and defines their legal 
consequences, it facilitates human relations by providing predictability and 
certainty. 

It is the duty of the courts to strengthen the functions of the sources of law 
by “an ingenious systematization of its parts and to facilitate its function by an 
application constantly adapted to the purpose.”’61 It is this process of synthesis 
and simplification which, very much like the synthesis of precedents, will 
facilitate the disposition of nine cases out of ten. In this case, however, we are 
referring to the harmonization of various articles of the Code and of customary 
law. 

Legal technique also has another task, which belongs primarily to the 
courts: “It induces concepts from realities, tries to abstract therefrom the 
elements of law, organize them into conceptions, and on their basis build ab- 
stract doctrinal constructs, to which facts have even forcibly to adapt.”’62 If we 
explain this by means of Cardozo’s terminology, it is not nearly as obscure as 
it may appear. Basic judicial conceptions are drawn from the habits of life, 
such as the idea of torts, including as it does duty, breach, causal rela- 
tionship and damage. From this large category of torts are derived individual 
rules defining the nature and extent of its constitutive parts. Thus, for ex- 
ample, McPherson v. Buick®® held that the manufacturer of an automobile 
was under a duty to inspect the parts of his product and that this duty extended 
to the consumer. 

The main usefulness of this hierarchy of conceptions is that “they provide 
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a firm direction for the judge in his task of applying the law to the facts, more- 
over they can, through adroit manipulation develop the creative power of 
legal principles.”64 Thus Cardozo was able to extend the field of torts to in- 
clude manufacturer’s liability to a customer. 

We should recall that Gény at the outset of his work attacks the abuse of 
logical abstractions—of giving legal conceptions an autonomous value of their 
own. Thus he couples his discussion of legal technique with two qualifications 
which are intended to serve as warnings: first, “on the one hand, it would be 
completely erroneous to believe that every rule of law must be centered around 
an abstract conception which brings it into action and determines its scope. 
Quite the contrary . . . the firmest and most assured legal precepts are those 
derived directly from the nature of things without the intermediary of any 
abstract concept, which always deforms the reality at some point.’’65 Thus, 
for example, manufacturer’s liability springs directly from a felt social need 
but does not fall neatly within any preconceived concepts of either torts or 
contracts. Secondly, “even if recourse to abstract conceptions and constructs 
seems useful at times, the interpreter must not forget that these procedures 
place him outside the objective reality which alone should govern his activity. 
He should not consider himself bound by these concepts (unless written law 
sanctions them) but should consider them as pure hypotheses which can no 
doubt usefully direct his inquiry, but the essence of which is not defined in 
advance at all, and te which, therefore, the exigencies of life can never be 
sacrificed.’66 Cardozo, for example, took the social demand for manufactur- 
er’s liability and on the basis of this felt necessity modified the concept of tort 
liability. 

Gény warns of the danger presented by logical concepts not only in the 
realm of the construit—in applying abstract concept to concrete facts, but also 
{—in ascertaining facts and norms which underlie 
legal rules. Our concepts tend to influence and limit what we perceive as well 
as what we do. Because of his awareness of the limitations of conceptual 
thought, Gény, following Bergson’s Nouvelle philosophie, urges the use of in- 
tuition as a necessary complement to reason: “Basically intuition appears to us 
as a sort of mental image taking in their moving complexity [of men] and, so 
to speak, in their life, without any effort of analysis but rather with a directly 
opposite effort trying to maintain under a single view the fleeting wholeness 
of the real.”6? Bergson speaks of the “intellectual sympathy which we call 
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intuition”’6® by which we comprehend reality as a whole. But as used by Gény, 
intuition is not understood as a type of mysticism, but simply as an adjunct to 
conceptual thought. Llewellyn, after observing how our categories of thought 
influence what we see, proceeds to qualify his statement: “Concepts do not 
wholly condition observation—else we could never add to what we know.”69 


PRESENT METHODS OF INTERPRETATION IN FRANCE 


It is fair to state that at the present time French decisional law and 
doctrinal writing are marked by a greater frankness of approach than was 
true at the turn of the century. Two methods are principally employed. The 
first is that of Gény, whereby the judge with the aid of logic extracts all the 
possibilities and solutions contained within the statute. If a gap exists, the 
judge then turns to the method of free scientific search to supply the necessary 
law. 

The other method, of which Saleilles is the principal advocate, is to apply 
the Code, not in accordance with the will of its drafters, but as inspired by 
the necessities of the moment: One would supply the interpretation or the ex- 
tension that the legislature would have given to the text in the presence of 
the problems which are raised and which they had not foreseen. It is the 
system of deforming or constructive interpretation which Saleilles capsulates in 
the preface to Gény’s Méthode by the formula “beyond the Civil Code, but 
through the Civil Code.” This is probably the system of interpretation which 
most clearly approximates the practices of the courts.7° Saleilles’ expression is 
an inversion of that suggested by Gény: “through the Civil Code, but beyond 
woe 

Although the approaches advocated by Gény and Saleilles are opposed, 
their goal remains the same. The Code had been interpreted by the Exegetic 
School by use of grammatic, logical, and historical interpretation. Saleilles and 
Josserand emphasized that many of the provisions of the Code, in the light of 
changed social circumstances, should be interpreted not according to the 
original intention of the legislator, but according to the manner in which the 
legislator would have wished the statute to be applied to cases that he had 
been able to foresee. Thus the doctrine of teleological interpretation was 
introduced as a necessary complement to the traditional doctrine of historical 
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interpretation. After 1904 the teleological method of interpretation was 
formally recognized by the French judiciary following the announcement of 
the Chief Justice of the highest French court of his adherence to the new 
doctrine, “pointing out that in his opinion the Cour de Cassation had always 
taken into account actual social conditions and concepts of justice in its inter- 
pretation of French Law.”?? Teleological interpretation met with more favor 
with the French judiciary than did Gény’s “free scientific search” since it 
allowed the courts to maintain the appearance of working within the scope of 
the Code. Nevertheless, “it must be kept in mind that so-called interpretation, 
on issues which were wholly beyond the foresight of the draftsmen of a statute, 
is, in itself, legislative in character.”73 To the extent that the judges con- 
sciously employ considerations of justice and social utility in the application of 
the statutory rule to the instant case, they are assuming the responsibility of 
choice which both Saleilles and Gény urged upon them, irrespective of the label 
given to the judicial operations. 


LAWYER’S NATURAL LAW 


The principal question raised by Gény’s writing is whether he is truly a 
follower of classical natural law philosophy, as he frequently proclaims him- 
self to be, or whether his references to natural law are employed largely to 
give sufficient authority to his work to combat the purely analytical thinking 
of his time and also as an expression of his own religious convictions. If Gény 
must be classified, I would consider him as within the natural law tradition, 
but the function of the natural law he espouses is qualitatively different from 
the natural law philosophy of Aquinas. 

Professor Villey acutely analyzes the philosophic assumption of the exegetic 
method: that since there is no natural objective law, all law is the creation of 
the popular will and that the legislature alone has the competence to express 
this popular will.74 He criticizes Gény’s natural law principally on two 
grounds. First, that the last thing one can say of any natural law is that there 
is a given before and in a prior stage to the work of construction.7® Secondly, 
he accuses Gény of having a dualistic conception of law whereby natural and 
positive law exist in juxtaposition to each other, whereas the proper role of 
natural law is to help us to decide in which cases the positive law of the state 
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must be strictly followed, and in which cases, to the contrary, the interpreter 
will call attention to the search for natural justice.76 

These observations have some validity and serve to emphasize that Gény’s 
principal concern was not to instruct the individual when positive law is bind- 
ing in conscience or when the individual should disregard positive law but, 
rather, to seek to examine the bases upon which positive law rests and form 
an understanding of these bases to enable further refinement of existing posi- 
tive law. He is concerned with what Llewellyn has called “a lawyer's Natural 


33 


Law”: 


Conceived as a guide to positive law, [Natural Law] must deal with the 
ordering of a society not too greatly dissimilar from the society whose 
positive law it is to guide. Such a society, as given by history, is always a 
society which has had to compromise with much which is plain injustice, 
if justice be viewed as at all determined by the good, as distinct from the 
necessary.” 


For Gény a conflict between the just and the necessary does not arise. Justice 
is conceived of as a proper equilibrium of interests. What is necessary for this 
proper equilibrium is, by definition, just. Thus in the example he gives of the 
interests involved in the sending of a letter, the proper subordination of the 
right to use the letter as an instrument of proof to the superior interests in 
confidential expression is an example of justice. 

A fundamental problem raised by Gény remains: who is to assure that the 
positive law is an expression of natural law rather than merely the creation 
of the popular will as decreed by the legislature? The courts may refuse to 
follow customs which they regard as unreasonable and may legislate where 
there are gaps within the statutory law, but what is to prevent statutory law 
from being unreasonable? Indeed, what is to prevent the judiciary from im- 
properly ascertaining rules based on natural law? 

Gény asserts that there are “some basic precepts expressing the most 
essential rules of the judicial system, which correspond to immutable natural 
law interpreted following the aspiration of the moment.”78 Paralleling his 
previous discussion of natural law Gény recognizes that 


as soon as constitutional law approaches closer to realities, its rigidity itself 
will form an obstacle to its adequate application of natural law which it 
alleges to safeguard. On the other hand, when it forces itself to maintain 
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its contours as vague and limp—those principles of justice which it synthe- 
sizes—it will lose in practical efficacy what it is able to gain in theoretical 
truth.79 


Forced to choose between a possibly deformed expression of natural law and a 
principle so vague as to be useless in concrete cases, Gény chooses the former. 
He advocates that statutes and decisions be reviewed in accordance with the 
principles of the French Constitution and the Declaration of the Rights of 
Man. He expresses admiration for the practice of constitutional review as 
employed in the United States and urges that a similar procedure be adopted 
in France. He advocates “striet construction,” however, and would doubtlessly 
fear that allowing judges to decide the validity of statutes by whether or not 
they conform to “due process of law” would permit a dangerous subjectivity 
on the part of the judiciary.8° Thus Gény does, as Villey recognizes, juxtapose 
natural and positive law, but unlike classical natural Jaw thought, he satisfies 
Llewellyn’s concept of “a lawyers Natural Law” as “an effort to bring the 
philosopher’s Natural Law to bear in lawyer-like actual regulation of the 
multiple specific problems of human conflict.”81 

What special validity does the United States Constitution or the Declara- 
tion of the Rights of Man possess which transcends relative subjective values, 
and how do they compare with “the minimum content of natural law”8? as 
formulated by Hart or with the jural postulates of Pound? 

In many respects Hart’s natural law is similar to the donné rationnel of 
Gény. It derives from an observation of man and his environment certain 
necessary functions of the legal order. Thus from observations of human 
vulnerability, the approximate equality of man and his limited altruism, he 
derives the necessity for rules curbing human violence. From an observation 
of the limited resources of nature he derives the necessity for rules regulating 
the use of property and enabling the exchange of property. From the limited 
understanding and strength of will of man he derives the need for a system of 
legal sanctions. These needs are presented as descriptive rather than norma- 
tive.83 It is doubtful that Gény would question any of Harts felt necessities 
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but he would consider them as normative as well as descriptive. From an Is 
we cannot derive an Ought; in order to derive rules from observations of fact 
we must apply value judgments furnished by the use of reason and intuition. 
Man’s reason and intuition are, according to Gény, able to supply far more 
exalted goals than the basic concept of order. The Declaration of the Rights 
of Man is, in his opinion, an expression of natural law which goes beyond this 
basic concept. 

Pound’s jural postulates are conceived of as the suppositions underlying 
the recognized claims of society at a given time and place. These postulates 
formulate the need for rules regulating intentional and negligent harmful acts, 
rules enabling private ownership and rules assuring the enforceability of con- 
tracts. These postulates, though considered normative, are merely relative and 
thus subject to constant change.84 Gény would object that there are some 
principles which are unchanging and immutable and that Pound has failed to 
distinguish between such universal principles and those which reflect merely 
the aspirations of the time and place. 

To return to our former inquiry, however, what special validity do the 
United States Constitution and the Declaration of the Rights of Man possess 
which entitles them to respect as expressions of natural law? Though not 
explicitly stated by Gény, their validity seems to arise from the fact that they 
are both the products of a revolution: 


It is a question of knowing if in certain judiciously recognized and narrowly 
determined conditions of apparent disorder, the violent threatening of the 
established order does not become a right; a manner of willing and of 
acting which must be considered as legitimate and as entering into even 
the category of “legal order. . . .” The apparent disorder is here only the 
cry of revolt—a more perfect idea. Taking experience into account, we 
recognize that the most decisive progress of civilization and of law is 
acquired only at the cost of revolution.85 


If law is not conceived as the dictates of the sovereign, but as the following of 
the dictates of reason, revolution is within the order of law and is merely one 
technique for attaining its goal: “A properly aggressive resistance is justified in 
opposing a tyranny which sacrifices the rights of citizens at the whim of an all 
powerful group or even of an intolerant majority. . . . There then arises by 
the more or less conscious force of common aspirations the idea of insurrection 
against the established powers.”’86 
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Although Gény warns that not all insurrections need be progressive, he 
consistently implies that they will generally be so and seems to affirm the 
sanctity of revolutions. This belief may result from an accord with Bergson’s 
Creative Evolution (1907) and arise from the shared conviction that there is 
an elan vital, a life force which inevitably hurls man toward perfection. It also 
receives support from two of the more questionable principles which Gény 
considers as being matters of common sense: “aspiration towards an intelligible 
end which is alone capable of giving purpose to the world to which is added in 
the moral domain the principle of duty, derived from the distinction between 
good and evil which is revealed by conscience and directs man’s free will.”87 
Characteristically he balances his metaphysical views with a practical observa- 
tion: revolution is not inevitable. It may be avoided if the people, the legis- 
lators, and the judges do not abuse their powers but act in accordance with 
right reason allowing due respect for the maintenance of individual rights.88 


CONCLUSION 


Gény’s blending of the metaphysical and the practical produces a feeling of 
wholeness about his work which should give satisfaction even to those who 
cannot subscribe to his scholastic or Aristotelian philosophy. Gény is also 
notable in that he is one of the few natural law jurisprudents who do not make 
an elite out of the judiciary, the legislature or any other specialized class, but 
instead see the striving after reason and justice as the work of society as a 
whole. 

Apart from his metaphysics, Gény’s work has great value as an unceasing 
attack against the abuse of logical form. He serves constantly to remind us that 
a rule of law is only that part of an iceberg above the surface of the water. To 
have any comprehension of how law operates we must dive beneath the surface 
and examine the considerations of fact and of policy which underlie every 
legal rule. “No one has ever stated a rule of law that was merely a prediction 
of judicial action excluding all reference to the reasons motivating the action: 
I am willing to prophesy that no one ever will.”89 
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THE ROAD TO SERFDOM REVISITED 


Paul Gottfried 





“The Road to Serfdom Revisited” attempts to fulfill two functions: 
to assess the structure of ideas that underlies Friedrich Hayek’s tract The 
Road to Serfdom, and to draw a critical parallel between his libertarian 
creed and that of J. S. Mill, the thinker who most helped to shape it. 
The essay calls attention to what seem to be the glaring weaknesses ` 
present in Hayek’s arguments. To defend the individual’s right to self- 
determination against arbitrary government, he occasionally turns into 
an ethical and intellectual relativist. In the process he takes a stand hard 
to reconcile with the statements of conviction and the axiological asser- 
tions made elsewhere in his book, 

Such a contradiction, it is shown, can likewise be found in Mill’s work 
On Liberty, where the fear of political coercion forces him too into ad- 
vocating a public philosophy incompatible with many of his moral im- 
pulses, It is the contention of this article that neither Mill nor Hayek 
ends up by offering a philosophically consistent case on behalf of civil 
liberty. Their attempts exemplify the difficulties of this task even for men 
who are learned and high-minded. 


A QUARTER-CENTURY aco The Road to Serfdom, Friedrich Hayek’s most 
controversial work, made its appearance and aroused passions on both sides 
of the Atlantic. English Labourites joined with New Dealers in damning its 
critique of socialism; European liberals and American conservatives were 
meanwhile equally fervent in praising its defense of free enterprise.! It is 
perhaps redundant to add my own impressions to the interpretative literature 
already available. My sole justification is that the best moment for reviewing 
a stormily received book is frequently after the agitated feelings have cooled— 
and a broader perspective can be had. 

Hayek analyzes a set of ideas which he believes to be threatening the 
Western liberal tradition. Although by no means an anarchist, he does hold 
the view that a free society grants individuals the largest amount of liberty 
compatible with civil order.?2 Those who would guard this liberty should be 
zealous in protecting the right of ownership as well as in defending self-expres- 
sion, But because this is not the case, Hayek writes his tract. False liberals 
have denied their political birthright by treating proprietary freedom as ex- 

1 Representative of the widely divergent appraisals which Hayek’s social commentary 
has evoked are Herman Finer’s Road to Reaction (Boston, 1946); and Road to Freedom: 
Essays to F. A. von Hayek, ed. E. Streissler (London, 1969). 

2 Cf. The Road to Serfdom, seventh printing (University of Chicago, 1963) pp. 32-42; 
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pendable. As a result they have sacrificed the principle of individualism, which 
he regards as basic to the economic and moral progress of Western society 
since the end of the Middle Ages. The welfare state—whose advent has been 
hastened by popular avarice and socialist messianism—would stifle man’s 
impulse toward self-development. The planned economy was in fact a call 
for an insidious tyranny that destroyed human creativity, especially in eco- 
nomics while claiming to free everyone from want.3 

In reading such comments I was struck first of all by the manifest courage 
its author displayed in proclaiming his individualistic dogma. The modern 
English-speaking world no longer sends men to the stake for holding unsavory 
opinions. And yet, there is a more subtle device for enforcing orthodoxies even 
in what passes for an age of tolerance: the sometimes chilly, though often 
noisily vindictive, scorn that many intellectuals reserve for allegedly “un- 
progressive” nonconformists. 

It was this punishment to which Hayek exposed himself by launching his 
broadside against socialism. Already in exile from the Nazis when he wrote 
it, he now railed at what appeared to him to be a second group of totalitarians. 
Significantly enough, however, this second variety was prominent among the 
anti-Fascists and the ranks of his own colleagues at the University of London, 
where he had gone to teach after having left his native Austria.* His attack 
upon the advocates of a planned economy as the enemies of liberalism and his 
stress on the socialist impulse of Fascism were both attempts to play with fire. 
His expression of outrage (in the second edition) at the “specimen of abuse” 
one respected American sociologist hurled at his writing, seems to be somewhat 
out of place.5 Bitter invective, however well intentioned, has usually called 
forth more of the same. 

The New Deal liberals, such as attacked Hayek, were not men without 
principle. This critic of the welfare state was rhetorically drawn and quartered 
precisely for reasons of principle. For many he was a harmful anachronism, a 
fossil of nineteenth-century liberalism who dared to chastise its would-be 
modern exponents for abandoning the true creed. Like the Jew in the Mid- 
dle Ages, he challenged the authenticity of the orthodox faith by asserting the 
permanence of the old. Hayek, too, had to be humiliated for being out of 
step with history. 

A postwar resurgence of conservatism rescued Hayek from this fate. Despite 
his own protestations of being a progressive, he was one of those to have 
benefited from the growing intellectual respectability of traditionalist beliefs 


3 The Road to Serfdom, especially pp. 134-180. 
4 Ibid., pp. 1-9. 
5 Ibid., VI, and Road to Reaction, especially the introduction. 


40 THE AMERICAN JOURNAL OF JURISPRUDENCE 


in the late forties.6 His writings appeared in anthologies of conservative views; 
Reader’s Digest offered to serialize his book; and groups as disparate as Eastern 
academics and Midwestern Rotarians invited him to give lectures.” All the 
same, this deus ex machina could not have been predicted by the lonely exile 
who composed The Road to Serfdom in the early 1940s. Thus there is reason 
to go on believing in his courage. 

Equally impressive is the sense of morality which pervades his book. He 
is anxious lest the passion for liberty in Western society should be destroyed by 
less noble appetites, the lust for power and the hunger for material security. 
Buttressing his libertarianism is a view of European history that focuses on the 
transition from a “rigidly hierarchic system” to “one where men could at last 
attempt to shape their own life.”® Tracing “the march of individual liberty 
from Italy to England and beyond,” he identifies both the cerebral vigor and 
material plenty of modern Europe with the progress of this movement. 

His playing off of the modern against the medieval oversimplifies for 
dramatic contrast. And his ascription of capitalist development in England 
to the winning out of the free market doctrine is equally rooted in myth. Much 
of the impetus for commercial expansion in early modern England came about 
because of the Crown’s practice of helping domestic trade and those who plied 
it—either through the granting of monopolies or through protection from 
foreign competition. 

But such flaws in analysis should not be magnified out of proportion. 
Hayek may not earn high grades as a Renaissance historian, but he does as a 
defender of classical liberalism. His practical case for laissez-faire economics 
has decisively influenced such thinkers as Milton Friedman and Murray 
Rothbard.9 What is most effective about his mode of presentation is the power 
of his common sense. Thus he responds to the argument that the complexity of 
human interaction in today’s world necessitates social planning by pointing out 
that it is in fact this complexity which renders social engineering obsolete.10 
Human needs, relations, and velleities have become so numerous and en- 
tangled in our time, that no state could hope to regulate or satisfy them. The 
most sensible course for government to pursue is to allow its people as many 
choices as possible. 

Hayek’s most persistent critique of social planning is, nonetheless, moral 


8 Cf. Clinton Rossiter’s classic Conservatism in America, second ed. (New York, 1964) ; 
and Jeffrey Hart’s The American Dissent (New York, 1966), pp. 19-45. 

T Conservatism in America, pp. 172, 208. 

8 The Road to Serfdom, p. 14. 

® See Streissler’s introductory article in Road to Freedom. 

10 Michael Polanyi, a sociologist sympathetic to Hayek, has tried to demonstrate that 

modern technology requires a polycentric approach to the problems of economic organiza- 
tion. See especially his study “Determinants of Social Action,” (ibid., pp. 165-179). 
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rather than pragmatic. In some ways, it is also his most compelling. “We have 
progressively abandoned,” he notes “that freedom in economic affairs without 
which personal and political freedom has never existed in the past. Although 
we had been warned by some of the greatest political thinkers of the nineteenth 
century, by Tocqueville and Lord Acton, that socialism means slavery, we have 
steadily moved in the direction of socialism.”!1 Hayek indicts the socialists 
for teaching that liberty has no place in the modern age. 

He cites the ominous phrase of John Dewey that the “demand for liberty 
is the demand for power.” He also comments on the sneering reference of 
Harold Laski, the English socialist theoretician, to Parliament as an incompe- 
tent “talking shop.”12 Such quotations are not given to damn their sources. 
They are alleged rather to prove that the rejection of liberal values has gone so 
far in the West as to erode any distinction between Fascists and anti-Fascists. 
Indeed, totalitarianism, he believes, might become more firmly entrenched 
among the Anglo-American peoples than ever on the Continent, because of the 
specious humanitarianism of its socialist spokesmen. And even democracy 
might be bent to this purpose, for government by majority will could be more 
insensitive to minorities than any state of the past had been. 

Hayek directs his shafts at several targets at once—the bogus liberalism of 
the social democrats, especially in England, the ambiguities of left-wing anti- 
Fascism, and the glib acceptance of socialism as progressive by large segments 
of the Western intelligentsia.13 But there is also a heuristic intent behind the 
polemics, which is that one must pay a high price for abandoning rights to the 
state and that, once foresworn, these rights can rarely be reclaimed. The true 
liberal laments social planning more out of concern about the submissive at- 
titudes it reflects than because of his annoyance with bureaucratic red tape.!* 

Against this tendency Hayek invokes Roman virtues and the “liberal ideas 
of the nineteenth century.” Essential to his preachments is the unwavering 
belief that mankind in the absence of liberty loses the knowledge and capacity 
(the Platonic techné and areté) to cultivate his person.15 Solutions to political 
problems must then be considered within a framework of coercion. Whence 
the hollow phrases about freedom that one encounters on both sides of the 
American ideological spectrum. The Right defends property and order, but 
it winks at the encroaching claims of the military upon civilian life. The Left 


11 The Road to Serfdom, p. 13. 

12 Ibid., p. 62. 

13 For an emphatic exorcism of these demons, see Hayek’s article “Tomorrow’s World: 
Is It Going Left?” New York Times Magazine (June 24, 1945), p. 12. 

14 Cf. the essay “Principles of a Liberal Social Order,” Studies in Philosophy, Politics and 
Economics (London, 1967), p. 166, for the moral justification of his politics. 

15 Ibid.; and The Road to Serfdom, pp. 239, 240. 
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opposes an unpopular war in the name of human rights, but this does not 
prevent it from demanding social and environmental reforms which only an 
omnicompetent state could carry out. These exercises in absurdity go on, 
however, for they are the natural forms of expression for people who admire 
the uncertainties of liberty, but who prefer the assurance of force. 

Hayek holds no brief for this attitude of indulgence. His defense of the 
individual is sincere and emphatic, and one can sympathize with his eagerness 
to dissociate individualism from the unsavory maxim that “man is egotistic or 
selfish or ought to be.”16 What is irksomely unclear, however, is the philo- 
sophical tack that he takes in justifying the freedom of the individual. 

Thus his reasoning on this point: 


. . since, strictly speaking, scales of values can exist only in individual 
minds, nothing but partial scales of values exist (in society) —scales which 
are inevitably different and inconsistent with each other. . . . It is this 
recognition of the individual as the ultimate judge of his ends, the belief 
that as far as possible his own views ought to govern his actions, that forms 
the essence of the individualist position. +? 


The composition of this argument is unmistakable. It is warmed-over 
John Stuart Mill topped with a dab of medieval nominalism. It tries to show 
the validity of individualism by resorting to an unproved premise that only 
individuals can create values. Such an assumption can only be taken seriously 
by someone who ignores the educational role of social institutions or who denies 
the possibility of universal judgments. But what is wrong with this reasoning 
goes well beyond its faulty epistemology. It is concerned with the application 
of rules of social ethics, yet seeks to bottom these principles upon the shaky 
foundation of relativism. The whole undertaking is so fraught with contradic- 
tion that one is tempted to look beyond the error for its intellectual source. 

One such cause might be Hayek’s understanding of his favorite political 
tract, Mill’s On Liberty. Commentators on the work have remarked the ten- 
sions it reveals in its author’s view of social relationships.18 On Liberty is more 
than a plea for intellectual tolerance. It is a bold, though often wrongheaded, 
attempt at squaring such seeming opposites as individual rights and political 
authority or the belief in truth and the spirit of dissent. Mill’s own liberal faith 
had nothing to do with either easy morals or intellectual skepticism. His study 
of social utility provided him with a nontheological basis for practical ethics, 


16 The Road to Serfdom, p. 59. 

17 Ibid. 

18 Cf. Gertrude Himmelfarb, Victorian Minds (New York, 1968), p. 143; and J. H. 
Burn, “J. S. Mill and Democracy,” Political Studies, V (1957), pp. 160-162. 
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but of equal importance to his thought was his concern with such universals 
as the true and the good.19 

This idealistic frame of reference was inherent in his rationalism, and 
a large part of the first and most popular section of On Liberty is a demon- 
stration that “no belief which is contrary to truth can be useful.”20 Even his 
phraseology at this point calls attention to his quest for universals. His distinc- 
tion between “opinion” and “truth” is strongly reminiscent of the Platonic 
division between doxa and epist@mé, and it is appropriate that he should pay 
tribute here to Plato’s “lofty inspiration” and to Aristotle’s “judicious utili- 
tarianism.”?! Mill’s defense of free expression suggests even more strongly the 
classical cast of his thought. Liberty is to be advanced because it is useful to 
society. The proof of its utility is that it enables us to winnow truth from 
opinion—to pose and test views in such a way that men, committed to reason, 
can grow wiser. 

These emphases have been mentioned to indicate both the similarities and 
differences between Mill’s and Hayek’s views of individualism. Both are 
libertarians concerned with the lines of demarcation between the rights of 
individuals and minorities and the coercive reach of government. Both, more- 
over, cling adamantly to the view that states have no business in “that part of 
life in which it is chiefly the individual that is interested.”22 Understandably 
enough, they also stress the importance of individual volition in bringing about 
cultural and moral improvement. On the other hand, they do so with one 
salient difference: whereas Mill is content with ascribing to extraordinary 
individuals “the initiation of all wise and noble things,” Hayek would credit 
the individual members of society with the autonomous construction of 
values.23 

One might try to reconcile these positions by recalling that Hayek, like 
Mill, is an ardent rationalist. Thus all he might mean by the maxim that the 
individuals “views ought to govern his actions” is that each person should be 
allowed to consult his own reason in regulating the affairs of his life. If such 
were the case, however, why must Hayek repeatedly affirm that human values 
are “inevitably different and inconsistent with each other”? This is supposedly 


39 Sir Leslie Stephen has commented on this creative tension in Mill’s thought in The 
English Utilitarians Vol. III (London and New York, 1900), pp. 300-304. 

20 On Liberty (Boston, 1863), p. 46. 

21 Ibid., p. 49. It should be noted that Mill refers to On Liberty in his Autobiography 
‘(New York, 1924), as a “philosophical textbook of a single truth” (p. 176). 

22 On Liberty, pp. 126, 127. 

23 Ibid., p. 128. Hayek speaks of framing “values” in discussing both economic and 
moral priorities. This apparent overlapping is probably deliberate in The Road to Serfdom, 
and is intended to stress the possibility of spontaneous judgment in two forms of human 
activity. 
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true to a degree where a “coincidence of ends” must be treated as something 
chance, as a happening which no state can plan on.24 The use of reason should 
provide society with some common public philosophy or at least allow for a 
harmony of ends between the individual and the state. 

Although such inconsistencies do not cast doubt upon Hayek’s faith in 
reason, they do point to what are its limits. His belief in an open society is, 
in large measure, derived from his confidence in the social intelligence of in- 
dividuals as well as in: the intrinsic reasonableness of such thinkers as Mill, 
Tocqueville and Wilhelm von Humboldt. But why, then, his resort to a dubious 
solipsism in discussing the moral authority of the community? The answer, I 
think, is his readiness to fire cannons at anthills. His fear of totalitarianism 
has made him wary of the pressure of public judgment, and in the end he 
speaks as an ethical and intellectual relativist to defend the inviolability of the 
individual. 

The result is chaotic, but partially representative of an aspect of Mill’s 
thought as well. The last section of On Liberty makes a tortured attempt to 
distinguish between self-regarding and social activities: what is of interest to 
the individual alone and what is of interest to society as a whole. Only in 
matters pertaining to the second category would Mill concede the state’s right 
to intervene—and even then only where “a person’s conduct affects prejudi- 
cially the interest of others.”?5 There is no need to quarrel with this diligence 
in anticipating the abuse of authority. On the other hand the distinction 
between social and self-regarding actions seems incongruous even in light of 
Mill’s own test of utility. After all, the first part of his essay justifies the right of 
expression on the basis of its general usefulness in uncovering truth. Why 
should the same study forty pages later treat individual rights independently 
of social questions? 

Critics of Mill have found an even more transparent difficulty concerning 
his line of separation between man and society. It is that the ultimate judge of 
where this line should go must, practically speaking, be the state; consequently 
the very power which he seeks to keep in check will be given. the function of 
safeguarding rights.26 The same criticism could mutatis mutandis be applied to 
Hayek. Despite his warnings about political servitude, it is the state which 
must ultimately implement his prescriptions for a liberal society. And this task 


24 The Road to Serfdom, pp. 58-59. Interestingly enough Hayek associates himself with 
the urbane skepticism of Hume and Montesquieu rather than with the revolutionary ration- 
alism of Rousseau. He wishes to have his pie and eat it: to be free to doubt all preexistent 
values while defending moral custom at the same time. Cf. Studies in Philosophy, Politics, 
and Economics, pp. 82-95. 

25 On Liberty, pp. 126, 127. 

26 Cf. Stephen, The English Utilitarians, Vol. III, pp. 257-259. 
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may well entail a different role for government (the dismantling of certain 
bureaucracies together with the supervision of the free enterprise system), but 
not necessarily the reduced function Hayek envisages. 

At fault here, however, is the libertarian perception of the relation between 
freedom and institutions. Rights and privileges have invariably developed out 
of specific patterns of political experience, and reflect the values and attitudes 
which inform these patterns. The liberty which Mill and Hayek praise did 
not come about because of the victory of individual will over the repressive 
organs of authority. It did so, rather, because Western society, for a combina- 
tion of moral and economic reasons, preferred certain types of human and legal 
relationships over others. 

This is not to ignore the fact that social change has sometimes resulted from 
conflict—though perhaps not as often as modern radicals would like to believe 
—or that rights must be jealously upheld against irresponsible leadership. The 
point is made only to emphasize that rights and struggles over principles can 
only have meaning to those who share some sense of community and history. 
Perhaps Hayek should show more understanding and less disdain for the 
Middle Ages if he is tracing the Western concept of right. Medieval and 
Roman laws seem far better places to commence such a study than does his 
eulogy to Renaissance individualism. 

It is also wrong to believe that one serves the cause of liberty by anathe- 
matizing the state. Without its regulatory functions, as Mill admits, although 
by implication, individual rights could be neither adjudicated nor guarded. 
Vigilance against capricious rule is certainly in order for those who intend to 
live under law, but this attitude should lead to a consideration of modalities and 
procedures, not to an atomized conception of man.?” Hayek and Mill have 
both regarded Edmund Burke as a political philosopher worthy of honor.?8 
And yet, it was Burke who anticipated their error when he expressed preference 
for the liberties of an Englishman over the abstract rights of the French Revo- 
lution. Certainly he understood that no amount of hypothesizing about the 
limits of state power could have practical significance unless the discussion had 
reference to a lived historical tradition. And it was within this tradition, and 
there alone, that individuals became, legally and culturally, beings able to 
define and assert their identities in relation to one another. 


27 This is one of the few sound points Finer suggests in his otherwise huffy and rambling 
polemic; see Road to Reaction, pp. 225-227. 
28 The Road to Serfdom, p. 242. 


TECHNOLOGY AND THE END OF LAW 


Mark Aultman 





For a legal system to be effective the legal thought which guides it 
must be aware of the forces that shape society. Technological changes, 
including changes in media of communication, are changing the environ- 
ment in which man lives. Social theories concerning technology have 
often tended to view it simply as a tool man uses to accomplish what- 
ever he desires. The environment man creates, however, conditions not 
only man’s physical, but also his mental, processes. More recent social 
theories tend to view technological development as an extension of man, 
as human evolution on a social scale. In this view still, as in the earlier 
view, there is a natural tendency to view uncritically technological 
change as something that will ultimately rebound to man’s benefit. Man, 
unfortunately, all too often wants to justify his work in situations where 
it cannot be. If media of communication and other technological adap- 
tions are extensions of man, then they share some of the same limitations 
and faults of their source. Jacques Ellul, among modern social thinkers, 
has perhaps come the closest to understanding the implications for 
humanity of the process of modern society. His description of the process, 
both of technological conditioning and of man’s attempts to justify it to 
himself, is important to keep in mind as the social forces which man has 
set loose tighten around and close in upon the world which man is no 
longer sure he understands. It is only by keeping one’s gaze focused on 
man and the actual effects of technology on his life that legal thought, 
or any thought, can ever hope to come to grips with the real problem 
of modern society—not that of adapting man and society to whatever 
changes happen to come, but that of controlling change for man and 
the purposes of his existence. 

The focus on man does not mean that we remove him from his social 
situation and the natural or given limitations which he finds there. If 
natural Jaw did not mean that the norms valid in one time and place 
must always be valid in another, neither did it mean that they do not 
exist nor are never valid. Man must be constantly aware of the limita- 
tions existing in society and in himself. Law, which for the most part 
of this century has been developing merely as a technical tool of the 
state, now feels the social pressures being brought about by man’s in- 
creasing awareness of his physical and mental environment. Under the 
impetus of an evolutionary-historical trend in thought, it comes to think 
more clearly in terms of the real consequences of its activity, and less in 
terms of abstract rules. Law is becoming more and more a communica- 
tion process. It thus becomes crucially important that legal thought 
learn to focus on the meaning of man and his activity. Other disciplines 
of thought can afford the luxury of removing man from their subject 
matter in order to make it more controllable. Legal thought, since it 
inevitably finds its mistakes translated into real problems in society, 
cannot. 
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LEGAL THOUGHT BY NECESSITY MUST retain at least some relationship to the 
situation of people in their ordinary lives. Law both is formed by and forms 
this situation. As time goes by and society comes to depend more and more 
upon human constructs and less on natural or given limitations in man’s situa- 
tion, the necessity of an even balance between law and men’s lives becomes 
more important. Law, however, like other areas of thought, can overspecialize 
and lose its link with the human forces in society that should give law its 
meaning. Legal thought more than that of any other area, should not over- 
specialize in any one direction, nor become overdependent on the prevailing 
thought and concepts in any one discipline. It is the task of law to interrelate 
and render effective the thought and activity indicated by an overview of 
other disciplines. Law can, however, come to consider itself a specialty, and 
withdraw into itself. Law in this condition may claim that it relates and 
interconnects the tendencies from other areas of thought and society, but 
the claim is illusory. Usually, in fact, it has not interrelated, but merely hidden, 
in a morass of bad legal fiction, the contradictions that might otherwise be 
liberating. Law in this state can never expect to render itself effective from 
within. It must leave behind the image it may have created of and for itself 
and attempt to regain an overview of the forces which are shaping society. 
Otherwise it can never be a guide for those social forces, but becomes only 
a technical tool to be buffeted back and forth by the shifting winds that drive 
these forces to and fro. 

It is evident in present-day society that man’s thought in general, and 
his legal thought in particular, must become more fully aware of the forces 
shaping it. It is important that legal thought come to grips with the problems 
that trouble modern society; otherwise it may very well be that the only effec- 
tive tool for doing anything about the problems will be inadequate. The 
areas of technological development and of media of communication have 
of late received much emphasis in more general philosophical thought. One 
of the most profound, if somewhat pessimistic, writers about modern technol- 
ogy and communication is Jacques Ellul, a French professor of law and gov- 
ernment on the faculty of the University of Bordeaux. It is well worth con- 
sidering his thought in some detail. It will, perhaps, be possible from such a 
study to achieve a more balanced perspective than might otherwise be pos- 
sible of some of the claims of those who view technology in a more optimistic 
light. 

I. THE TECHNOLOGICAL SOCIETY 


A work translated into English as The Technological Society! is Jacques 


1 Jacques Ellul, The Technological Society (Alfred A. Knopf, Inc., 1964). 
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Ellul’s most popular work. The original French title is La Technique. By 
“technique”? Ellul means not only objects, but also the effects of technology 
on the subjects involved in the process; that is, how people live, think, and 
react as a result of the existence of various technologies or means. It is the 
entire sociological phenomenon, and not simply one aspect of society, that 
Ellul is interested in. Technique is a phenomenon that pervades all aspects 
of society—the economic, the political, and even the relationships between 
human beings. All societies have had techniques; what distinguishes modern 
society from others is the pervasiveness of technique. 


A. Economics 


Economic activity is most obviously technique—it is a system of means 
whereby we satisfy our basic material needs. It is not simply this, however, 
but technical progress as an institution that is vital to today’s economic 
theorists. According to some theorists, economic crises result from the triumph 
of one technique in a certain sphere of the economy. Other sectors lag behind, 
while the advanced sector reaches full development of its potential; it becomes 
static and can no longer interact with the other sectors in an even flow of 
goods and services. The tempo of development of the economy as a whole 
slows and crisis results. For Keynes continuing technological progress was 
also essential: there must always be new possibilities of investment, otherwise 
the system becomes static. Once a certain level of production capable of 
satisfying basic consumer needs is reached, the possibility that accumulated 
capital will have no place to invest itself becomes very real. The problem 
can be overcome only by sustained technical progress creating new products 
and at the same time stimulating the need for the new product. To overcome 
the danger of technical imbalance, and to insure an even flow for the benefit 
of the economy as a whole, it may be necessary for a central authority to 
intervene at times in order to stimulate the requisite development in one sector 
or another.* 

The increasing dependency on machines and other techniques in the end 
completely transforms the economy in which it occurs.5 It is only in abstract 
theory that it appears that this need not be the case. As productivity increases, 
there are more goods and services for each person, and thus, each person, in 


2 Ellul’s definition is “the totality of methods rationally arrived at and having absolute 
efficiency (for a given stage of development) in every field of human activity.” The 
Technological Society, p. xxv. 

8 Ibid., p. 150. 

4 Ibid., p. 151. 

5 Ibid., p. 153. 
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theory, is better off. In reality, however, changes in economic technique bring 
changes in social patterns. The machine brought a concentration of factories 
into cities and assembly-line workers into factories, As automation increased, 
the change became even more marked until it became questionable whether 
the new techniques were in fact more efficient. Constant innovation requires 
frequent replacement of obsolete but otherwise useful machines, Organization 
of labor requires more personnel; and marketing of goods requires publicity 
techniques. All these require investments of capital which are nonproductive, 
at least in the traditional sense of that word. Furthermore, technical progress 
of any kind depends upon concentration of capital. Concentrated capital very 
quickly reaches the point where it is beyond the effective control of any one 
individual. The myth of individual initiative may survive but if it does it is 
only through various legal constructs, such as title. In fact, the economy 
becomes an economy of managers, either of huge corporations or of the state. 
Dislocations that would otherwise be caused by sudden increases in concentra- 
tion must be “normalized” by the state. The motive force behind all this 
is not competition, and in fact is not profit, at least for the large corporation.® 
Rather it is simply technique, the efficient running of the social machine.” 

Economic science itself has shifted from a point of view concerned with 
individual choices and their likely effects (microeconomics) to one studying 
the economy as a whole, or at least a segment of it large enough so that the 
errors and the unpredictability of small numbers are eliminated (macro- 
economics). Macroeconomics is more suited to pure research and application. 
The technical state of mind that accompanies so much of the triumph of 
technique in all areas is evident in the triumph of macroeconomics.2 Doc- 
trinal disputes at to what should be in the realm of economics are disdained. 
What is is what matters and all efforts are concentrated toward discovering 
matters of fact, accumulating factual data, and, if possible, discovering mutual 
interrelation between those facts. The resulting social predictions, given ap- 
propriate data, will generally be effective, but only in the mass society where 
men, because they are subject to the same general influences, will react to 
these influences, be they ideas, entertainment or whatever, in the same way, 
and are therefore amenable to statistical observation and prediction. 

Public opinion analysis is an economic technique of observation that is 
particularly instructive.? Consumer preferences or opinions on wages, prices 


6 Ibid., p. 155. 

? For a more detailed consideration of the motivations that have replaced the tradi- 
tional one of profit in modern economics, see chapters XI through XV of John Kenneth 
Galbraith’s The New Industrial State (Signet Books, 1968). 

8 The Technological Society, p. 160. 

9 Ibid., p. 168. 
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or inflation are, of course, significant pieces of information insofar as the 
economy is concerned. Public opinion measurement is subject to a bias but 
after a certain period of observation most biases can be predicted and thus 
eliminated from the final result. Such analysis is important, then, because 
it provides for the statistician data which had heretofore been unmeasurable. 
The criterion of measurability has important results; it eliminates from public 
opinion those attitudes that are not measurable, that is, do not fit into the 
category or categories that the statistician has chosen to measure. Should an 
opinion escape the hurdle of being unmeasurable, it may still fall by the way- 
side as being quantitatively insignificant in the final analysis. Simply because 
of the necessities of the method, then, the opinions that count (ie., are 
counted) are ones that are measurable and held by a large number of people. 
Others are systematically eliminated. 

The techniques of economic observation go hand in hand with the tech- 
niques of economic action.10 As techniques become more suited to action and 
capable of predicting in most circumstances the most appropriate course of 
action, it becomes absurd to say that intervention by the state will not occur. 
Even if deeply ingrained prejudices against the intervention prevent it for a 
time, these prejudices cannot in the long run prevail. It is inevitable that some 
catastrophe (depression) or some less important problem about which there 
is widespread feeling (inflation) will arise. In the face of a catastrophe, one 
cannot realistically expect to refuse to use the means at his disposal that 
would avoid the situation. In a democracy, if the feeling is widespread 
enough, the same is true of less serious problems; if the means are available 
to solve the problem, they will eventually be used. 

The norm is a way a certain sector of the economy should in theory be 
operating. Once a divergence from the norm is noted, intervention is neces- 
sary to restore the proper balance. Norms must be established and main- 
tained in their interrelationship with other norms to insure a smooth function- 
ing of the economy. Intervention in one sector, since all sectors are inter- 
related, will eventually lead to an intervention in another sector. Planning 
is the inevitable result. Planning must coordinate resources, productivity, 
and social need.!! This is always impossible in the abstract; at best it can 
be approximate. In practice, however, an approximation is enough, especially 
since social need is not an unchangeable given, but one which changes and 

10 [bid., p. 171. 

11 What Ellul has in mind when he speaks of “planning” is somewhat different from 
Galbraith’s meaning in The New Industrial State, supra. See Robert Heilbroner’s descrip- 
tion of French planning in The Making of Economic Society, 2nd ed. (Prentice-Hall, 
1968), p. 179. Galbraith’s meaning of planning is more in line with the American 
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can be changed to conform to what is produced. The planning technique it- 
self, since it conditions the consumer to what to expect on the market, helps 
determine social need; and should that be insufficient other techniques of 
manipulating need (advertising) are available. It is not necessary that a 
planned economy be completely predetermined. It can be dynamic, at least 
within certain limits, Planning cannot in the long run, however, be flexible 
or independent of the state.12 Flexibility usually means that, if through in- 
dividual choices the plan is not fulfilled, the state will adjust to the new situa- 
tion. But this is to say that there may be a plan or an ideal but it makes no 
difference if such an ideal is fulfilled; if it is not, the state will behave as if it 
never existed. For assured success of the plan, or even an approximation, 
sanctions are necessary, and sanctions mean intervention by the state. Plan- 
ning does not necessarily mean socialism. Private ownership, at least in the 
sense of title, can still be maintained in planning, Planning may not be the 
best economic system if philosophical preferences other than efficiency and 
success are taken into account, but, given those preferences, it is the most 
likely course, 

Economic liberalism implied faith in certain natural “laws,” of supply and 
demand, for instance.15 Men could act as they please, for these laws would 
operate upon them, despite their individual choices, in the long run, for 
the good of society as a whole. The “laws” of economics are not eternal. 
They exist for a certain type of society and may be completely inapplicable 
in another. And technical progress, fostered by the competition which liberal- 
ism assumed, itself brings about a new type of economy. The forms of democ- 
racy can and usually do persist in the technical economy. The choices of 
the people are only adhered to, though, when they conform to those of tech- 
nique.!* “Economic man” was a conception of liberal economics. Men, 
when they were behaving rationally, behaved according to certain economic 
laws—they tried to get the most for the least, they tried to maximize profit. 
Money became the universal social language. This conception of an economic 
man was at first abstract; as economic technique developed, however, it be- 
came more and more a reality.15 If the bourgeois was a machine for making 
money, modern man is a machine for consuming goods. Happiness is con- 
sumption. Advertising tells what kind of consumption. There is no difference 
between bourgeois and communist mentality so far as the centrality of produc- 
tion and consumption to men is concerned. Bourgeois society still retains 


12 The Technological Society, p. 181. 
13 Ibid., p. 200. 
14 Ibid., p. 210. 
15 Ibid., p. 219. 
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at least a semblance of the old spiritual values, while communist society 
sublimates them into revolution, but the dominant characteristic of each 
remains the same. Technique has converted the vestiges of religion to its 
own use, Leisure that used to be creative is now an end in itself; devotion to 
God has been replaced by devotion to one’s job. Technique, simply to be 
logical, had to work such a change. Planning must satisfy and at the same 
time take advantage of human needs if it is to be truly efficient. 


B. Politics 


Technique tends toward mass control. As control over individuals ex- 
tends, it gradually interferes with the prerogatives of the state. The state must 
intervene to protect the populace from individual or corporate capriciousness. 
Furthermore, technique at a certain state of development becomes simply 
too expensive for private individuals or corporations to bear the risk without 
government aid. In addition, technical progress gives rise to other problems 
(air and water pollution, urban environment, etc.) that cannot be solved by 
private means. Once the state intervenes, it finds technical apparatus already 
in existence which must be further developed because of interrelationships 
with other such apparatus, according to the internal logic of technique it- 
self, thus accelerating the process.16 Technical development in the hands of 
private individuals is, at a certain stage, more efficient. The individual creator 
of the technique will devote himself more thoroughly to the task and will 
display more imagination. The point is reached, however, when the most 
efficient way of doing something for a given stage of development has been 
discovered and implemented—there are a very limited number of ways of 
developing efficient techniques. The state will take over the available tech- 
niques (accounting methods, communication technique) the private economy 
has invented and will continue to use them.17 The socialist state will continue 
to use the techniques of capitalism, for example. It thus comes to resemble 
state capitalism as much as it does socialism. 

The development of technique results in the triumph of technicians over 
politicians, especially in dictatorial regimes. The politician in a dictatorship 
in general relies upon technique to accomplish his purpose—society is run by 
technicians. In a democracy the politician is forced to comply with technique 
only at election time. Once elected, he need not worry about technique, at 
least as a politician. But as the state more and more becomes identified with 
the domain of technique, the politician finds the choice in governing one of 


16 Ibid, p. 238. 
17 Ibid., p. 243. 
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either becoming a technician or becoming unimportant.1§ 

The pure technician is interested in society in general. He can be powerful 
only so long as he conforms to his technical rules, so his power is limited.1? 
The technician thinks differently than does the politician; popular will, 
humanity, economic determinism, all are irrelevant to the technician. Society 
is simply an enterprise to be run efficiently. Technique creates a new aristoc- 
racy that is incompatible with democracy. This class understands the secrets 
of its own technique, but not necessarily those of others. Each technical class 
forms a closed group with an esoteric vocabulary understood only by its 
members, a group which by necessity excludes the public from the decisions 
which affect it.2° This elite exists as an advisory body for those in formal 
possession of power. The average citizen is completely unable to understand 
their secrets and in fact, is generally unaware of the existence of the technician 
except as a representative of an impenetrable organization with which he 
must deal. 

Political doctrine today has ceased to have any relationship with reality.?! 
The state today acts for technical reasons; political doctrine is later invoked 
as a rationalization to justify the actions. Men and states act for reasons of 
efficiency, and search for justification later. The technical state is totalitarian; 
it completely absorbs the life of the individual and in fact has no room for 
the individual as an individual. This is made inevitable by the nature of 
technique. Technique directs itself to the mass; it thinks only in terms of 
categories, not particulars. To work at all technique must eliminate the sub- 
jective; abstract from the individual the characteristics common to all men 
or groups of men. This, of course, is merely a procedure to make reasoning 
about men possible; it is not intended to assert that man himself is the entity 
so abstracted, but in practice technique proceeds as though this were the 
case.2? 

The choice of technique does not mean dictatorship. Dictatorship is 
merely a temporary form of the technical society.2? It exists merely because 
techniques at the present state of development are not completely efficient 
and, therefore, need some sort of forced coordination to make them function. 
The concept of a totalitarian state evokes images of torture and brutality in 
the popular mind. The truly efficient totalitarian state has no need for such 
methods, however—they are simply the means of expressing someone’s sup- 
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pressed need for power.?* From this point of view, they may even be said 
to be the last human vestiges of a reality grown inhuman. All of this does not 
mean, however, that there is no difference between democratic and dictatorial 
states. Dictatorial states use such methods openly and with no excuses. Demo- 
cratic states are inhibited. They still exhibit certain scruples, even if they are 
generally a facade aimed at men as voters instead of as humans. 


C. Law 


Technique destroys the ideal of law as anything but an instrument for 
imposing order. Concepts of justice imposed by the state in the past prevented 
technique in private hands from getting out of control. As the state takes over 
technique, however, there is no one to impose this check. The concept of the 
constitution becomes the only limiting factor. In the long run, however, 
technical necessity imposes itself on these too (we “impliedly consent” to a 
blood test by driving an automobile). Modern problems of traffic, pollution, 
population control, etc., cannot be solved except by central control and 
planning.?5 

The judicial system (meaning in American terms, the common law, as 
opposed to legislative or administrative law) has not adapted to the new 
technological society. Law is looked upon as it was three hundred years ago. 
It concerns itself with wills, real estate, contracts, etc.; that is, with relations 
between individuals as they exist in an economy based upon private property. 
The burden of significant social development, then, is shifted to legislative 
committees and ultimately to administrative bodies. Such bodies are, of course, 
admirably suited to adapt to the technical point of view, and are gradually 
overshadowing completely the traditional judiciary as a force in social develop- 
ment.26 

The demands of technique come into direct conflict with a legal system 
based upon justice.27 Despite protestations to the contrary, a law based upon 
justice cannot be fixed or predefined (unless justice is diluted to signify simply 
some sort of equalitarianism). A law that cannot be fixed is of no use to the | 
technical state, however, for the state cannot control it. Judicial technique 
may be roughly defined as the process of coordinating through legal decisions 
legal text and social reality, or to put it more simply, of rendering law effec- 
tive. It implies a more or less scientific elaboration of what the law is as 
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25 Ibid., p. 269. 
26 Ibid., p. 251. 
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opposed to a natural creation of law by people. A natural by-product is that 
law as spontaneously created declines and is replaced by a learned law, but 
this does not describe the essence of the phenomenon. The law still develops, 
but the development is a technical one. The function of law is to take the 
goals supplied to it by the political branch and to develop the means (norms, 
sanctions, etc.) by which these ends are to be accomplished. Law is to insure 
obedience, but the obedience is artificial in a technical state—it is not the 
spontaneous obedience to a law created by the popular consciousness. This 
is achieved by a two-step process, First, the judiciary is separated from the 
law; it becomes simply an organization charged with applying the law. It 
does not create it. Rather than developing a sense of justice, it develops 
technicians who understand the rules of interpretation, the tendencies and 
the consequences of the various decisions.?® Second, or rather as another 
aspect of the same thing, judicial reasoning becomes gradually divorced from 
the concrete and the empirical: a limited number of conceptual frameworks 
insure that legal decisions will be firmly based in the technical framework 
which provides its legal justification. Such a mental process in the end can 
very effectively eliminate the ideal of justice from judicial consideration. 
Justice is no longer a practical problem (efficiency is the only standard by 
which to judge practical problems), but an abstract problem, and abstract 
problems can be easily eliminated from a system concerned with efficiency. 
All historical and present societies that have achieved a certain degree of legal 
evolution have ended by substituting for the concept of justice as the ideal 
end of law the concept of security and order.2® If law has no other function 
but to serve order, however, law is simply an instrument of the state. In 
technical legal theory, the ideas of law as a historical consciousness of the 
people, or as natural law, are easily rejected. Law, instead, is simply the 
totality of norms necessary to achieve technical ends. One obvious result of 
technique is the multiplication of laws. If one is to adopt efficiency as his 
standard of law, then in the long run all means become law since all are 
necessary to the entire edifice if it is to be truly efficient. Everything becomes 
law; consequently law comes to be held in no higher and no lower regard 
than all the usual manifestations of the state of which it is an instrument.?° 
The state, in the end, is law, having absorbed both the moral rules and the 
legal norms by which it had been judged. 
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D. Modern Life 


Technique has created difficult problems of adaption in mankind. Modern 
man is profoundly different from what he has been before. Work in modern 
society is certainly less tiring physically than it has been in the past. But to- 
day’s work is mentally fatiguing and in a way that it was not in the past. 
It is purposeless, regulated by a clock, performed for the purpose of receiving © 
a check.3! Modern man lives in an atmosphere where he can be expected 
to be thrust into war at more or less periodic intervals. And the war is now 
total, affecting almost every facet of life. Man earlier was able to work with 
his hands, to breathe clean air, and live in nature. In modern urban tech- 
nological society, man feels maladjusted. An unhappy man is nonproductive. 
His morale needs to be boosted. He needs an ideology, symbols with which 
he can identify.3? Technique has profoundly altered the environment in 
which man lives, undermining his experience of time and space. Improve- 
ments of transportation have meant the conquest of space for man in general, 
but the population explosion and the urban environment have meant the 
diminishing of space for the individual man.?? Similarly, man’s temporal 
world is divided and regulated by the clock. Until quite recently in his his- 
tory man got along quite nicely without the precise measuring of time. 
Nature’s time, days and nights, the seasons of the year, were the rhythms by 
which men lived. Village life had been regulated somewhat by church bells, 
but it was not until the 14th century that time was divided into hours and 
minutes. Private clocks began to appear in the 16th century, and life ceased 
to function as an organic whole. Measured time broke life up into discon- 
nected events, the only connection being that they were experienced by the 
same individual.34 An extreme division of labor separated man from the 
natural elements from which he builds. The home has become as systematic 
as a factory with its modern kitchen, bathrooms, and workshop. An efficient 
home is no longer the same type of home—change in daily routine inevitably 
brings about changes in the state of mind. 

At first, in the Industrial Revolution, men were brutally forced to work 
according to the dictates of the machine. It was gradually realized that 
factors such as long hours, fatigue, safety, and hygiene were not important 
simply from a human point of view, but because of this were also important 
in increasing production. Machines have gradually reduced the need for 
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physical exertion by the workers. The result, however, has been increased 
mental strain and a need to concentrate, to use only parts of the body at one 
time—these are in many ways more unnatural than the effects induced by 
the earlier machines. All such efforts, while they sound of humanism, leave 
nagging doubts. The goal is still maximum productivity from certain given 
resources.25 The fact that men are at least given the respect due other natural 
resources may be a plus when considered against the background, but the goal 
is still efficiency. This does not happen because somebody consciously wills 
it to happen, but simply because industrialization has brought problems of 
human adaption and men are now accustomed to solve all problems by tech- 
nical means. What starts out as a humanistic reaction to a problem brought 
about by technique becomes itself a technique in its solution.3® 

The techniques of amusement are among those techniques which are 
assuming an increasing importance in a society of expanding productivity. 
The modern worker, caught up during the day in a job that, so far as he is 
concerned, is either meaningless, incomprehensible or both, finds that his 
personal life away from the job is no more important. He has never in his 
life made an important decision that changed things—changes are brought 
about by techniques. Each day is more or less like any other day, but the 
days are not peaceful. The media tell of accidents, of hot and cold wars, of 
nuclear testing, all of which remind him of the fragility of his existence, but 
all of which he cannot control. Amusement techniques jump into the breach 
to fill what would otherwise be an intolerable void.?” The movie provides 
an escape, an exciting, though fleeting, reality in which men can live for a 
time. The dreams and hopes which at one time acted as projections of a 
human being into the future, a future which he could make for himself, now 
become simply a flight from the present. The radio and television fill the 
void left in human relationships by providing the appearance of human prox- 
imity, by keeping the senses occupied so that men do not realize that they are 
even more alone. Men talk to machines, to telephones, microphones, and dicta- 
phones, rather than engage in dialogue with other human beings. Television, 
because it involves both the visual and the auditory, and is ever present, is 
the worst offender since it most completely allows man to lose himself in the 
technical environment around him and to merge his consciousness with that 
environment.38 

The most widely accepted of human techniques are those that fall under 
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the heading of education. Education, according to many theorists, is not to 
be simply a matter of imparting knowledge but a process by which the child 
is to develop his personality and become happy and adjusted to the society 
in which he lives.3° The teacher is to develop in the child a sense of social 
consciousness so that the children may live together, working for their own 
mutual benefit. The development of a social consciousness, however, cannot 
be an abstract ideal. To be taught it must be reasonably concrete. The “good 
of humanity” cannot be measured in terms of an ideal social system but means 
that the child is to be adapted to society as it is. An educational system whose 
goal is the happiness of the child must concern itself first of all with his 
adaption into the social system; failure to adapt or to be put in opposition to 
one’s society creates unhappiness. Education for the happiness of- the child, 
then, for all practical purposes means education for the good of society. And 
the society that is the standard is the society as it is, not as it should be, for 
one does not become happy by looking at the society around him and com- 
paring it to what it should be. Modern education turns out technicians and 
specialists capable of fitting into their place in the social machine so that it 
can function properly, and the individual can adapt to it. As adaptability 
becomes the norm, any new type of government or any great social change 
becomes possible, provided only that the technological laws facilitating adap- 
tation are followed. The role of human technique is to make men happy in 
an environment in which they would normally be unhappy, a slogan which may 
well sum up the entire meaning of modern society. 


E. Evaluation 


It is evident that much of what Ellul has to say, especially in The Tech- 
nological Society, has been stated by others elsewhere. One may find much 
the same argument that underlies the economic analysis of The Technological 
Society, and especially the inevitability of planning, in such diverse works as 
Friedrich Hayak’s The Road to Serfdom*° and John Kenneth Galbraith’s 
The New Industrial State.*! It is evident in particular in Ellul’s The Political 
Iilusion,42 that Ellul has been much influenced in his economic and political 
views by Joseph Schumpeter’s Capitalism, Socialism, and Democracy,4* and 
especially by Schumpeter’s argument that increasing technological efficiency 

89 Ibid., p. 344. 

40 Friedrich A. Hayak, The Road to Serfdom (University of Chicago Press, 1941). 

41 (Signet Books, 1968.) 

42 Jacques Ellul, The Political Illusion (Alfred A. Knopf, 1967). 
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will inevitably bring about a new type of “economic man,” less interested in 
profit and risk-taking and more interested in keeping the economic machine 
functioning smoothly. 

Ellul’s views on the effect of technological change on the legal process 
have always been implicit in traditional jurisprudential writings, especially 
in criticisms of the positivist school, They are now beginning to become more 
explicit in the writings of those critics of the legal system who are generally 
categorized as “left” or “new left.’ Charles Reich’s argument in his very 
popular Greening of America*4 reflects Ellul’s thought (and in fact Reich 
acknowledges a considerable debt to Ellul). Reich sums up very nicely at 
one point one of the central problems in legal philosophy that is raised by 
Ellul: 


Behind this lawless use of law lies the fact that the greater the quantity 
of legal rules, the greater the amount of discretionary power is generated. 
If a licensed pharmacist is subject to fifty separate regulations, he can be 
harassed by one after another, as soon as he proves himself to have com- 
plied with the first. One school of legal philosophers has long advocated 
a society in which precisely drawn laws would give everyone the freedom 
of knowing his exact rights. But in practice, experience has shown that 
the greater the number of laws, the greater the resulting discretion, and 
the more lawless the official part of the state becomes.*5 


If many of Ellul’s other works sound themes that are familiar, and if his 
economic, political, and legal thought has been stated before in one form or 
another, the same is not true of his Propaganda,*® a work which many con- 
sider to be his most important. One may ask, after Technological Society, 
how the situation described there could have been allowed to come about. 
Propaganda takes a long step toward providing an answer—-man’s almost in- 
finite capacity to lie to himself. The role of human technique, it was said 
earlier, has been to make man happy in a situation in which he would normally 
be unhappy. Propaganda, as Ellul defines it, is the vital link in this process, 
Ellul’s analysis of propaganda may well be one of the most important works 
of the twentieth century. Certainly it is worth considering in some detail. 


I. PROPAGANDA 
Modern propaganda techniques, using the term in the widest sense, show 
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that man’s thought can be conditioned and controlled.47 Propaganda in this. 
context does not mean simply the control of information for political pur- 

poses, but any conditioning, manipulation or control of a psychic response, 

whether done intentionally or as an adjunct to some other activity. Such a 

definition would include both advertising and education, as well as several 

other endeavors that are not generally categorized as propaganda.*® Propa- 

ganda is not simply the product of the evil machinations of some statesman, 

but a phenomenon that grows out of, and is intimately connected with, today’s 

technological society.*? 

Propaganda may be divided into various categories: political vs. socio- 
logical, agitation vs. integration, vertical vs. horizontal, and rational vs. irra- 
tional. Political propaganda is propaganda in the classic sense; sociological 
propaganda is propaganda by which a society is brought together, and its 
members integrated into the group.5° The latter would include human rela- 
tions and advertising. Propaganda of agitation aims to bring about change 
or revolution; propaganda of integration aims at stability.51 Vertical pro- 
paganda is propaganda by someone in authority or control directed to those 
below. Horizontal propaganda is propaganda from inside the group, through 
participation by all. Rational propaganda is just what it implies—propaganda 
based upon true facts and conclusions. It is propaganda, nonetheless, be- 
cause of the sheer number of facts, which ultimately the individual is unable 
to absorb. Rather than being able to study facts and relate them to personal 
experience, the individual is overawed by the great number of facts and can- 
not relate to or understand them. In the end he simply ends out making 
judgments solely on the basis of the facts presented, a situation which, it need 
hardly be mentioned, is ideal so far as the propagandist is concerned.5? 

Propaganda may be direct or indirect, that is, may be trying to influence 
behavior, or it may simply be laying the groundwork for future operations. 
This latter is of the utmost importance to the understanding of the modern 
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propaganda. Propaganda must be constant and lasting;53 individual sug- 
gestibility cannot be turned on and off like a water faucet. Individuals must 
be slowly prepared lest the shock be too great, and must be kept under the 
pressure lest they become aware that there is some other standard by which 
to judge events than that encouraged by the propagandist. Continuous pro- 
paganda wears down the individual’s capacity to resist. It makes him flexible 
and adaptable to whatever comes next. Propaganda, to be effective, must 
become an accepted, and therefore unquestioned, part of the environment. 
That is why internal political propaganda as experienced in the United States 
is so ineffective—political campaigns are of such short duration. That is why, 
too, Americans can hold the naive view that propaganda is not really a dan- 
ger—that one line of propaganda can always be refuted by the opponents’ 
line. This may be true, but only so far as a political campaign of short dura- 
tion is concerned, and especially where it has only recently been determined 
who the candidates are to be. Sudden fits and starts make for ineffective pro- 
paganda unless an appropriate groundwork has first been laid. 

Propaganda speaks to the mass, to each man reduced to an “average 
man,” and speaks impartially.54 Still, it must give the individual the feeling 
that he is being addressed personally. Propaganda needs a mass society of 
separate and separated individuals to be effective. It touches the lonely man 
in the crowd and fulfills his need for self-effectuation. 

The existence of small coherent groups in which the individual finds ful- 
fillment is inimical to the development of propaganda. Propaganda is total.55 
It utilizes all media to take maximum advantage of the specific effect of each. 
A movie does not evoke the same response as a newspaper. Media must be 
used in coordination with one another to achieve their maximum effect. 
Propaganda assimilates other disciplines into itself.56 It rewrites history, plac- 
ing it in the context of the present that is to be justified. It does this not be- 
cause it is tyrannical, but simply because its own internal logic demands it. 

Propaganda as applied cannot be abstract. It must be concretely related 
to reality. For this reason it presupposes an organization or administration 
of some kind.57 For this reason, too, propaganda is generally more effective 
within a group or a nation than outside it. The necessity of an organization 
means that the propagandist will always be separated from the propagandee. 

Propaganda is not concerned with ideas or opinions in themselves. It 
operates by means of these, to be sure, but not as its end, but only a means to 
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its end. The purpose of modern propaganda is to precipitate action, not to 
simply manipulate thoughts. It aims at orthodox action, not orthodox 
thought.58 The phenomenon is related to a more general problem of modern 
society, that of the separation of thought from action, a problem that occurs 
on the social level because of the extreme specialization, and on the individual 
level because of the necessity that the individual fit his work into the overall 
social framework. Propaganda reinforces this split, inducing action that may 
or may not be in accord with individual convictions or opinions. Propaganda 
that induces action is irreversible in a way that propaganda that merely acted 
upon thoughts could never be. A man who has acted must be justified in his 
actions or face the pangs of remorse. He must actually believe the propaganda 
whether he would have or not before he acted. 

Propaganda is able to bypass thought and directly induce action by the 
use of two common techniques: the conditioned reflex and the myth.59 
Such techniques are utilized in the preplanning stage so that the individual 
will be ready to be aroused to the appropriate action when the time comes. 
A period of presentation and repetition is necessary before conditioned reac- 
tion becomes automatic. But given such a period it can be predicted with a 
fair amount of accuracy how a large majority will react to a certain name or 
symbol, say, Nazis to Jews, Americans to Communists, or Russians to Capital- 
ists. A similar prepropaganda stage is necessary to the creation of a myth. 

The myth of the race, of the proletariat, of participation in government— 
all of these may evoke feelings for which men are willing to die. The evoking 
of the myth and the conditioned reflex must be constant, or people will have 
time to think about them in terms other than absolute good or evil. That is 
why prepropaganda is constant; it must keep a man in a constant state of 
readiness for the time when active propaganda demands action. Active pro- 
paganda can afford to be more sporadic since it aims for particular action 
rather than generalized goals. 

Propaganda cannot make an individual act in just any way it desires. It 
must take what it finds given there and build from that.6° A good propagan- 
dist will never make a frontal attack on a fixed position, Rather, he will 
gradually undermine it or seek to render it ambiguous. The same holds true 
for society as a whole. A successful propagandist cannot contradict the pre- 
suppositions of any society. Any propaganda that implies to men in Western 
society, be they bourgeois or proletariat, that the end of life is something other 
than happiness, or that history does not end in progress, would most likely 
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be unsuccessful. Propaganda must also be timely—it acts in the immediate 
present, fulfilling immediate needs.61 This does not mean that it will not 
talk of the future; usually it will, in fact. But the future is a distant future 
by which time the points being made will have been forgotten and attention 
diverted elsewhere. Propaganda based on current events results in a situation 
where a man does not have time to reflect. Events are too rapid; by the time 
one is assimilated, another has come in to attract all the attention. Men who 
live in a world of current events live in a world of discontinuity; there is no 
rational connection between what happened yesterday (if it is remembered 
at all) and what is happening today. The same habit of mind, when carried 
over to the individual’s daily life, creates the feeling of uselessness and help- 
lessness that only intensifies the need for a propaganda that can fill the void. 
What constitutes “news” or “current events” may not be a real event at all.6? 
More likely than not, in fact, it will be simply an announcement, or some 
highly placed official expressing an opinion about one thing or another. A 
speech may be an event, but it is not an objective event in the same category 
as an assassination or an accident; it is an event which is made to happen 
with the knowledge beforehand that it is going to be news. 

It is not at all true that propaganda proceeds essentially by lies, at least 
in the sense of lies as inaccurate facts.6® Lenin noted that truth was more 
effective than lies and Goebbels was careful to insure that the facts he dissemi- 
nated were accurate. It is better to tell the truth unless it is simply unbeliev- 
able, or of course, absolutely harmful. While the facts are generally accurate, 
however, it is in the area of interpretation to be placed upon these facts, and 
the propagandist’s intention in releasing these facts, that the question of lying 
or misleading arises. 

For propaganda to exist, certain sociological preconditions are necessary. 
The breaking up of small social groups by emphasis on individualism, and 
the consequent formation of a mass society, is one.6 In small groups, opinions 
are formed by direct contact with others with whom they share a direct experi- 
ence of the problems on which the opinions are based. In mass society the 
process of opinion formation is decidedly different. Public opinion is shaped 
through institutionalized channels of information which disseminate the facts 
upon which the opinion is to be based. The facts are not communicated 
directly, but through an intermediary. Furthermore, the opinion that is formed 
expresses itself only through channels—the ballot, political parties, news- 


61 Ibid., p. 43. 
62 Ibid., p. 48. 
83 Ibid., p. 52. 
64 Ibid., p. 60. 


64 THE AMERICAN JOURNAL OF JURISPRUDENCE 


papers, etc. Public opinion is by definition the opinion of a large number 
of people who do not share the same experience, social position, and so forth. 
A common public opinion can only be formed around some abstract or the- 
oretical problem that can be made common to all of them. Thus public 
opinion forms itself around problems that have little, if anything, to do with 
reality.65 

Mass media of communication are absolutely necessary to modern pro- 
paganda. For total effectiveness, the control of the various media must be 
centralized. This is not true because the individual will have freedom of 
choice when control is in many hands—he hears what is communicated or 
nothing, no matter who does the communicating—but because the counter- 
vailing influences of different media pulling in different directions will offset 
one another so far as pulling the individual in any one predetermined direc- 
tion.66 

The process of propaganda is not a one-sided affair; the propagandee 
must cooperate. He must buy newspapers, a TV set or a radio, and must 
use them.” That the reader must willingly cooperate in being propagandized 
is most evident in the case of magazines. Readers buy magazines they like, 
that will reinforce their opinions. The fact that the reader already has a 
vague feeling or opinion in the matter does not make the magazine’s role any 
less propagandistic; it is the purpose of propaganda to incite to action no less 
than to form an opinion. 

Education, far from being a sure antidote to propaganda, is an essential 
prerequisite to it.68 Just as a certain level of affluence is necessary so that 
men no longer need concern themselves exclusively with the material con- 
cerns of daily life, a certain level of education is also necessary so that men 
may be made susceptible to propaganda—most obviously, they must be able 
to read. But reading is a mixed blessing at best. It opens channels for more 
information, but at the same time destroys the more traditional processes of 
memory and direct observation. What is important in reading is to be able 
to judge and place the proper value on what is being read. Education facili- 
tates the dissemination of information and thus propaganda. Propaganda 
is made possible by a more (not better) informed public. The more economic 
and political facts one knows the more vulnerable he is to propaganda.®® 
The intellectual is particularly susceptible because he does not believe that 
propaganda could influence him. Thus the reader of a newspaper that presents 
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different points of view is conditioned to accept the propaganda that under- 
lies all the various views, the assumptions common to all. By focusing attention 
on the diversity of the opinions, the sameness sneaks in, as it were, by the 
back door. The information given focuses attention and defines the problem. 
Centers of interest are formed depending upon the information received. 

The individual in modern society needs propaganda. He lives in a world 
of current events, economic and military facts that would otherwise be absurd, 
with no connection between one another. Propaganda provides this connec- 
tion. It tells men the reasons behind the developments and provides a solu- 
tion to the problems they bring about.’ The individual is alone and helpless 
in modern society; propaganda makes him feel important, that something 
matters and that he is somehow participating in it.”1 The increasing organ- 
ization of society suppresses natural desires and tendencies. Propaganda pro- 
vides an outlet for those. It provides an enemy to hate and justifies killing 
and violence. One of man’s greatest needs is to feel that he is right. Pro- 
paganda provides this justification. It eliminates the ambiguous and provides 
a simple answer that can be acted upon. Propaganda creates a world of 
abstract anticipation—one is always just around the corner from ending the 
war, from overthrowing the United States, or from repulsing the Commu- 
nists—if only one will persevere for just a little while longer.7* Propaganda 
brings about a state of mind which is sure that it is right and that opposing 
ideas are wrong. Such a mind is well aware that propaganda exists—all op- 
posing ideas are explained away as a result of propaganda, but propaganda 
influences “others, not me.” 

Propaganda is obviously important in changing the content of public 
opinion, What is more important, however, is the effect it has on the entire 
structure of opinion and the process of opinion formation, In a propagandized 
society, interpersonal communication is replaced by institutional communica- 
tion.73 Propaganda crystallizes opinion, making a vague and flexible opinion 
into a fixed, unchanging opinion. Propaganda thus reduces the field of thought 
of the individual by creating stereotypes. By simplifying reality, propaganda 
makes it more acceptable to most men. Through propaganda crowds cease 
to be mere spectators with opinions; they become active participants. The 
opinion is projected outside the individual, and is verified as true by all the 
mass media. Opinion becomes truth. Propaganda thus takes the place of a 
leader; it defines a course of action and leads the group into action. Propa- 
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ganda separates the group being propagandized from other groups, thus 
partitioning society into various groups—political parties, religious groups, 
social classes, etc.74 

Propaganda operates at different levels of generality, according to the 
group being addressed. Soviet propaganda, for example, in the papers of 
general circulation or the general communication media, provides only praise 
or, at best, vague and innocuous criticism of the Soviet regime. The special- 
ized journals, on the other hand, provide specific, profound, and often violent 
criticism of the policies within their general areas of competence; medicine 
or city planning, for example. The overall general effect is to leave those 
who realize all too well the shortcomings in their particular area with the 
impression that this is only an isolated failing.75 

Ellul raises important questions concerning the effects of propaganda on 
democracy, at least democracy as we generally conceive it. Propaganda, it 
is frequently argued, is no danger to the democracy because various propa- 
gandas counterbalance one another. This may be true from a political point 
of view, but from the point of view of the psychological processes upon which 
democracy is supposed to rest it is utterly false. The individual under modern 
propaganda can no longer be a detached spectator.76 Propaganda works 
upon his nervous system, his intelligence, and his unconscious, leaving him 
in a constant state of tension. Propaganda in a democracy is in some respects 
even more insidious than in a dictatorship. In a dictatorship, there is only 
one propaganda. After so long a time one knows what to expect and develops 
a kind of immunity toward it. In a democracy, however, propagandas pro- 
liferate, and the resulting competition results in an increase in intensity which 
makes it practically impossible for the individual to adapt to it. 

Historically, propaganda has gotten its start in democracies. It is inevitable 
that democracy use propaganda, because democracy is essentially dependent 
upon competition between political parties over public opinion or favor.?7 
However, the use of propaganda technique is at odds with the basic assump- 
tions of the democratic process: that man is a more or less rational being 
who can control his passions, guide his life by reasonable principles, and is 
capable of choosing between good and evil. For democratic propaganda to 
be effective, the notion of democracy must become an abstraction, that is, 
a myth, that can drive men to action without the intervention of thought.78 
Democracy becomes a system of universal allegiance, a single voice expressing 
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itself through unified ritual and liturgy. It is a democracy into which a 
member is wholly integrated; he participates with his whole life in the life 
of the group. Democracy may be looked upon as the adherence of each 
citizen to the opinion of the majority in which the individual becomes dem- 
ocratic by agreeing with such opinion for the good of society. But dictatorship 
may also be looked upon this way.79 


IH. EVALUATION 


Modern society will grow according to its own laws and desires, and will 
say whatever needs to be said to justify itself. One imagines the growth of 
the huge technological society, and at the same time a great voice growing 
within it, calling democracy whatever needs to be called democracy, calling 
good whatever needs to be called good, calling true whatever needs to be 
called true. That voice is what Ellul means by propaganda. 

Standing alone, Ellul’s comments on modern society sound somewhat 
similar to those of many of the “new left” critics, to Herbert Marcuse, for 
example. John Wilkenson, translator of The Technological Society into Eng- 
lish, was asked what he had done to make “a French rightist the darling of 
the American left.”8° (A comment which should give fair warning of the 
speciousness of the distinction between right and left in today’s world.) 
There is one other aspect of Ellul’s thought, then—his theological writings— 
that needs to be mentioned before he can be placed in proper context. 

First and foremost, Ellul is a Christian thinker. A member of the Re- 
formed Church of France, he has been called “the most protestant thinker 
of the twentieth century.” The best introduction to his theological views, as 
they relate to his understanding of modern society, is probably an earlier 
work of his, The Presence of the Kingdom,® in which he makes clear his 
view of the role of the Christian existing in, but not of, the world, to proclaim 
the truths of the gospels to the world. The radicalism of his theology is per- 
haps best reflected in The Meaning of the City,8? in which he painstakingly 
shows the inevitable, and biblically prophesized, role of the city in the degra- 
dation of man. Man’s work will destroy him, and it is only through God’s 
grace that man will be saved—a theme that may be said to underlie all of 
Ellul’s works, and one which, to the non-Christian (and many Christians), 
makes his nontheological writings appear unduly pessimistic. 
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IV. A PERSPECTIVE ON LAW 


The Theological Foundation of Law®® contains Ellul’s reflections on the 
inadequacy of a natural law theory as a firm basis for legal thinking in the 
modern world. This book can be usefully considered alongside his view of 
law from Technological Society, as summarized earlier. Ellul sets up the age- 
old problem of trying to develop an acceptable theory of natural law: there 
is an innate, living, spontaneous in many ways, sense of justice which seems 
to inhere in human beings. On the other hand, human beings cannot agree 
as to its content, its basis, or to the consequences which follow or should follow 
from its being violated. Since the beginning of the nineteenth century a con- 
cept of juridical relativism (either of the historical or positivist schools) has 
prevailed. With the appearance of the all-powerful and dehumanizing state 
(as exemplified by Hitler at an extreme, but evident in many other instances) 
there was, under such theories, no check on the state. An attempt was made, 
consequently, to revive natural Jaw. Ellul sets forth reasons why this attempt 
has failed®*: 1) A traditionally individualistic concept of private law has 
evolved into a more social concept of law. Natural Jaw is undermined if it 
` can no longer inhere in the individual. 2) As time passes law appears less 
an abstract norm valid for all time, and more as an expression of a particular 
moment in history, as represented by the state. 3) New forms of social organ- 
ization have created new areas of law (social legislation, laws of liability) 
which could not have been in existence, much less “natural,” before those 
organizational forms. Natural law, Ellul concludes, can no longer serve as a 
viable basis for a theory of law. Ellul proposes to study natural law not as 
a philosophical system or a doctrine, but rather as a concrete event in his- 
tory.85 It is, he points out, useless to discuss a theory without reference to 
the factual situation out of which it arose. 

Ellul’s approach is historical, but not in the sense of “historical” that 
many jurists mean when they view law as a progressive refinement. Law passes 
through a religious stage to one of increasing secularization, a development 
which corresponds generally to a gradual increase in the power of the state, 
and a gradual separation of the state from religion. Law at this stage is 
established, by custom or legislation, as a result of the economic, political, 
and moral situation of society’s members. Law is an expression of the con- 
sciousness of the people in this situation, and thus is more willingly followed. 
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This, Ellul says, is the beginning of the stage of natural law.8® At this stage 
law corresponds most closely to man’s feelings and his social situation, and 
thus appears most “natural.” 

The next phase, Ellul goes on, begins with the intellectual explanation of 
what law is, Those who look upon this stage as the whole of natural Jaw do 
so only because they look to theory. Rather than the apex of natural law, 
at this point the law is really in decline. Ellul describes the moment: 


It is indeed the moment when man ceases to be within the law. He places 
himself outside the law and examines it. Law becomes an object of specu- 
lation and interpretation. The Philosopher then gives a rational account 
of what the law truly teaches. In order to do so he places himself outside 
the law, thus destroying the spontaneous relationship of man to law.87 


Or, as Hegel put it: “The owl of Minerva takes flight only in the gathering 
dusk.” 

The third phase begins when the speculations of the intellectuals begin 
to filter through to the jurists and legislators. Principles are set forth, laws 
coordinated, and judicial hierarchies set up. The code hardens; it becomes 
an abstraction, always behind the deeper needs of society. It is in constant 
need of more or less arbitrary innovations to adapt it to the changing condi- 
tions of society. Law has become a creature of the state. The process is 
irreversible. One does not go back and capture the spirit behind the law, 
and build a “new spontaneity.” The law consolidates the past, as it were; 
the question becomes one of whether there are any other ends and purposes 
to which society can devote itself and restore the “natural” link between 
man and the new social situation in which he finds himself. 

Ellul goes on to make a distinction between philosophical and juridical 
theories of natural law.88 Philosophical theories tend to define a theory of 
absolute law. Juridical theories, on the other hand, tend to explain simply 
how they have seen law being shaped, and the constants they have observed. 
Ellul is able to draw from the debate some constants89: 1) All societies have 
law, and use sanction, voluntary obedience, and a certain relationship to the 
fundamental conditions of society as cohesive or binding principles. 2) There 
have been fundamental constants in law: property, the family, prohibitions 
against murder, etc. Conditions and exceptions may vary with cultures, but 
the constant survives over the long run. 3) Law is neither an arbitrary crea- 
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tion of the sovereign nor does it follow inevitably from social or economic 
conditions. Man exists within cultural conditions, but it is up to him to 
make the rules to form and guide the evolution of his legal system. This crea- 
tion is not by means of a priori principles—he may be guided by general prin- 
ciples common to all men, but they are not sufficient to explain the final 
result, 

Ellul enumerates the consequences of the rejection of the natural law ideal. 
It is at this point that the work touches upon the view of modern society 
evident in Technological Society and Propaganda. Law is no longer a product 
of justice, but of social expediency. The application of law becomes a mathe- 
matical game. Law becomes technical and all-inclusive, covering all social 
situations. The Romans, Ellul says, recognized this phenomenon in their 
phrase, summa ius, summa injuria. 9° As law becomes more technical, more 
rule applying, it can be taken over by whoever wants to (Hitler, for example). 
And as natural law disappears, the check on the state disappears. The state 
is not only the creator, but the judge of law. A further consequence is the 
decline in respect for the law. Having earlier lost its religious character, it 
now loses its sense of a connection with what is most important in man: 


The affinity between man and the law is gone, except for the fact that 
certain people take advantage of the law. Reason remains, but it hardens 
law into an object so that it strikes no truly responsive chord in man. 
The fact that the average human being is no longer neither at home in the 
world of law nor deeply attached to it has a most serious result. Man 
no longer sees why he should obey this law. Law is moulded according 
to economic and political necessities and becomes absurd in relation to 
man.9! 


Law has, in other words, become propaganda, justifying whatever neces- 
sity technical expediency dictates. Ellul has already stated, however, that any 
attempt to revive natural law is artificial—it depends on a link between man 
and his social situation that has been sundered. What then does he offer as 
an alternative? The same as in his other theological writings: we must 
totally surrender ourselves to God and His grace. “Law depends entirely on 
the righteousness of God.”92 Nature and reason are, by themselves, doomed 
to utter failure. Law has a theological foundation, he concludes, or it has 
none at all. 
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V. TOWARD A MORE OPTIMISTIC VIEW—A HYPOTHESIS 


Ellul thus leaves us, as usual, with an answer that is valid, but which does 
not leave us with any guidelines for acting in a social situation. Perhaps it 
will be useful to return to question, or perhaps redefine his original starting 
point in this book. That is, while it is certainly true that the problems that 
trouble modern society can ultimately be solved only by a restoration of a 
theological perspective, that does not mean that we can ignore the link of 
man to his world that has always been the basis of natural law philosophy. 
It is true that theologically we must make a radical distinction between the 
realm of grace and the world, but it is also true that by the Incarnation 
and Redemption at least some of the links in that radical division have been 
restored. It thus becomes more difficult, in actual practice, to separate man’s 
life from grace. It is important, then, to see what, if anything, of the natural 
law ideal can be salvaged for a theory of man, law, and society adequate for 
the modern world. It is not meant to suggest that what follows is an attempt 
to revive traditional natural law theory and show its continuing validity in 
the modern world. Ellul’s criticism sufficiently eliminates that possibility. It 
is meant to suggest that there was underlying natural Jaw theory a certain truth 
which is today still valid and which it at one time expressed more effectively 
than any other theories thought to be opposed to it. 

At a particular time in the history of Western man it was considered a 
mortal sin to take interest or usury.?® Wealth was then conceived as a static 
thing, not as something that produced more wealth. In such a situation the 
lending of money would most often be for the purpose of helping someone 
in need, There was no reason, then, to expect anyone to receive extra pay- 
ment, or interest, for a loan, After all, they received back exactly what they 
had given. With the rise of capitalism, the prohibition against interest-taking 
gradually broke down. Where it was recognized that present wealth is worth 
more than the same amount of future wealth (partly because it was so rec- 
ognized) interest seemed more reasonable. It is useful to attempt to recon- 
struct the psychic process by which this occurred. The prohibition against 
interest at one time appeared quite “natural,” very much a part of the order 
of things. Especially in a land-based feudal economy there is no great need 
for exchange. But money will not be lent and goods will not be sold for future 
payment, unless one can expect more in the future than he would get in the 
present. (Otherwise why take the risk?) As trade and exchange expand, 
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then, more and more people come to accept interest-taking, at least as a 
practical necessity. With this acceptance, the moral prohibition begins to 
break down, sometimes to an alarming extent. In a developed economy, a 
further distinction must be drawn between interest and usury. Interest is 
acceptable in a purely economic transaction—that is, when both sides engage 
in it for the purpose of profit. It might reach a point, however, where it be- 
comes unfair. The operative fact is not so much the interest rate, but the 
situation of the parties on both sides. Where money is needed to provide for 
basic needs, interest, and especially high interest (above an inflation hedge), 
becomes more unconscionable. 

Someone who has, in the name of natural law or whatever, carried the 
old prohibition against all interest over from precapitalist times will have 
nothing to contribute, since he will apply it indiscriminately to a pure profit 
and a real need situation. The social situation will have rendered his position 
meaningless. On the other hand, it will not do to go to the opposite extreme 
and say that there are no natural prohibitions against interest, so that we 
may do as we please so far as interest is concerned. There may not be natural 
prohibitions against “interest,” but there are natural prohibitions against un- 
fairly profiting from somebody in need. There is, in other words, a constant 
that runs throughout the whole process and though it may not always be 
possible to capture this constant in an absolute rule (there shall be no interest), 
men do, in a particular situation, and despite all the social changes that may 
have occurred, recognize that principle. Those who focus only on the word 
“interest” will miss the constant. This is an abiding problem in all legal de- 
velopment. As social development brings about changing social relationships 
between men, the general rules promulgated to guide society have to be 
reexamined to make sure that they still apply. It is a matter of rediscovering 
the reasons for a rule. It is also a matter of reinterpreting the meaning and 
consequences of human activity in the new situation. 

In our example above, whether the taking of interest is unfair or not is 
not to be determined by an examination of the natural law of interest, but 
by looking to individuals in a concrete and developing situation. This does 
not mean, however, that we reject the norms of behavior that can be learned 
from studying a particular situation as it has developed. We do have norms 
that we discover through reason, but they are not static. They are applied 
and adapted to a changing social situation. Interest becomes usury becomes 
unconscionability, The consequences for man, who can act upon his con- 
scious awareness and change his situation, in other words, are a part of the 
test of what is natural. What is “natural,” then, becomes developmental, to 
be considered in the light of ends and purposes to be attained. The question 
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becomes, ultimately, one of whether there is any reason for man’s existence. 

It is evident that the formulation arrived at does in many respects end 
up adopting a view close to that of the historical school of legal philosophy. 
The historical school, however, has usually ended up in the relativistic posi- 
tion of the positivists. That is, societies, laws, and cultures are too varied for 
anyone to discover any overall encompassing laws. It becomes necessary, 
then, to ask a further question about the historical school, to take a further 
step backwards in order to get a broader view of the historical process. Per- 
haps by taking such a perspective, we will be able to note some overall laws 
that seem to be operative, and from which we can form a more secure basis 
for modern legal theory than that of the historical school. Such a perspective 
might be called evolutionary, rather than historical. History as usually de- 
fined, and especially the history of law, presupposes writing, and thus already 
assumes a certain evolution in man. 

Something akin to this evolutionary view of man, both in respect to his 
physical body and his mind, and their social counterparts, technology and 
communications media, seems to be emerging in more general philosophical 
thought. The problem of man’s relationship to technology is not a new one 
in philosophy, The problem was present, at least in germ, in Hegel. For 
Hegel reality was a dialectical interplay between idea and the world. His- 
torical knowledge objectifies itself in things, losing or alienating itself, but 
recovering itself in synthesis on its way toward the Absolute Idea. Marx 
objected to Hegel’s placing of the driving force of the dialectic in ideas, and 
especially to Hegel’s equation of objectification and alienation. Man does, 
Marx said, objectify his historical knowledge in things (he does, in more 
common language, build machines or technologies), but this is not neces- 
sarily alienation. Alienation is the perversion of objectification; it occurs 
when the fruits of activity and work do not rebound, through the social ap- 
paratus, to those who bring it about. For Marx alienation meant more than 
a psychological malaise resulting from social maladjustment; it involved a 
relationship between working men (not necessarily “laborers” in a factory), 
the tools they work with, and the results they produce. It involved, in other 
words, the relationship of men to technology. Marx did, in line with the 
preconceptions of his century, view the solution to the problem in too narrowly 
economic terms, but modern theorists (Herbert Marcuse, for example) have 
tended to correct that misconception (not always, however, without adding 
misconceptions of their own). For the most part these analyses (as does 
Ellul’s) tend to be historical, as opposed to evolutionary. 

Where to draw the line between different schools of philosophy is never 
easy. But a different tendency in thinking about the relationship of men 
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to technology is evident in such thinkers as Teilhard de Chardin®4 and Mar- 
shall McLuhan.?° Technology is considered to be, as indicated in the title 
to one of McLuhan’s major works, “an extension of man.”96 To under- 
stand how this is different from, say, Hegel or Marx, it is necessary to attempt 
a rather outrageous summarization of their writings with a view to the im- 
plications these might have for legal thought. In mixing the thought of Teil- 
hard de Chardin and McLuhan, and then attempting to relate the result 
to legal thought (which they touch upon tangentially in their writings at 
best), the whole summary will seem terribly schematized, if not artificial, but 
it is at least worth the attempt. 

Teilhard de Chardin views human history and evolution as an ongoing 
process of an evolution toward something.?” When viewed over the long run 
certain laws seem to emerge. The smallest elements in the evolutionary process 
organize—atoms to molecules, cells to organs, with such whole part of a 
larger, more complex whole. One result of evolution is an increase in con- 
sciousness, or awareness of one’s existence and situation. Father Teilhard 
extends the recurring process to include human individuals as part of the 
superorganism of modern society. The evolution he envisions, so far as a 
technology is concerned, may be summed up as follows: 

Evolution is a process of organizational grouping around the centers of 
action that previous evolution and grouping have made possible. With man 
evolution achieves the potential for global awareness. Somewhere in man’s 
evolution a noticeable shift occurs in the kind of mechanism that seems to be 
driving evolution forward—thought (education) becomes more important and 
genetic development proportionately less important. Man was able to avoid 
anatomical specialization. He instead developed tools he could use and return 
to later if necessary. Man with his capacity for abstraction exteriorized in 
tools, or technology, what earlier evolution could achieve only by adaption to 
the organism. The tools slowly grow more sophisticated—knife, axle wheel, 
lock, automobile, computer—from simple tools, through tools with moving 
parts, through machines that carry their own source of energy, to machines 
that can change their own activity in response to information received. Each 

94 Pierre Teilhard de Chardin, S. J. (1881-1955). His major work and the best intrö- 
duction to his thought is The Phenomenon of Man (N.Y.: Harper & Row, 1969). 

85 Marshall McLuhan, Professor of English Literature, Director for the Center for Cul- 
ture and Technology at the University of Toronto. His major works include The Guten- 
berg Galaxy (University of Toronto Press, 1962) and Understanding Media—the Exten- 
sions of Man (New York: McGraw-Hill, 1964). 

96 See previous footnote. 

97 Perhaps the best short introduction to the thought of Teilhard de Chardin is a col- 
lection of his essays entitled The Future of Man (N. Y.: Harper & Row, 1964). Among 


these, ‘The Formation of the Noosphere—a Biological Interpretation of Human History,” 
is especially helpful for our purposes here. ` 
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of these technological developments feeds on and grows out of previous techno- 
logical applications, and as the tempo of change picks up, each machine 
becomes increasingly intertwined with every other. The process is slow and 
arduous but through communication with others the lessons learned from 
experience reinforce one another. As communication and interchange of ideas 
speed up, technologies proliferate. Man learns to exteriorize his experience 
in language. It is passed on from generation to generation. The development 
of writing makes possible the storing of language over both space and time. 
Writing becomes print. The speedup of thought exchange and experimenta- 
tion that print makes possible results in photography, telephones, movies, radio, 
and television. Society, with its interacting communications media, comes to 
resemble the human brain, with its millions of nerve cells, in macrocosm. 

It is at this point that that thought of Marshall McLuhan becomes 
relevant.?8 We do, when we view technology in a short-run (or historical) 
perspective, tend to view technological changes as simply additions to the basic 
human consciousness that is evident in history. They are changes in the 
“merely physical” world. The view is naive, however, for technological changes 
themselves are both the agents of change in human psyche and are the human 
psyche changing. We have tended to assume that technological changes are 
simply more efficient ways of doing what we have done in the past. Tech- 
nologies (McLuhan often uses the word ‘“‘media’), however, condition dif- 
ferent modes of consciousness. The conditioning by communication media, 
since it affects the very processes by which we think and become aware of any 
conditioning, is, almost by definition, the last technological effect of which we 
become aware. 

McLuhan offers a hypothesis as to the effects of certain media on man’s 
evolution and society. One of the effects of writing, McLuhan points out (and 
one of the reasons why it has been so important), is that it “objectifies” the 
communicated event—renders it more neutral and abstract. The isolation of 
different events, both historical events and events in the physical sciences 
(eclipses), is necessary in order to separate the possible causative factors in 
any process. It is no accident, McLuhan says, that Plato and Aristotle have 
until recently been studied as the founders of Western philosophy, Nor is it 
an accident that they are among the first philosophers of whom we have 
reasonably complete records. Writing as an evolutionary adaption assumes 
certain previous development and, once reached, further accentuates the 


98 McLuhan’s thought is particularly difficult to summarize. What follows should be 
viewed at best as an interpretation. Perhaps the best, at least the simplest, introduction 
to his thought is a small paperback, The Medium Is the Massage, by McLuhan and Quen- 
tin Fiore (Bantam, 1967). 
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tendencies which brought it about. The discovery of Greek thought was the 
process of abstraction (more accurately, the becoming aware of that process), 
of objective ideas. Homeric man, argues McLuhan, marks the shift from an 
oral culture, with poetry in the final stages the significant medium of social 
communications, to, certainly by the time of Plato, a more objective form of 
thought, as exemplified in his “forms.” From the Greek experience McLuhan 
goes on to trace the development of the mind of the West from the Roman 
experience of empire and organization, into the Middle Ages, with its uneasy 
balance between oral and visual culture, which finally breaks down, he says, 
under a gradual evolution from handwritten manuscripts to large-scale printing 
presses. With print what is communicated comes finally to reflect the basic 
thought processes (that of distinction or separation) on which the human mind 
has come to rely. 


Modern media of communication, says McLuhan, are reversing this ab- 
stracting tendency accentuated by print technology. Electronic communi- 
cation, by eliminating the necessity of having such event communicated as a 
word or concept, does not “abstract” the communicated event from the 
original context to as great an extent as does writing. In addition, by virtue 
of its instantaneous nature it more immediately involves us in what is happen- 
ing. It changes our predominant method of explanation of the world from 
simple data classification to pattern recognition, a method which involves an 
interplay of data from all fields and deemphasizes fragmentation and special- 
ization. 


If McLuhan’s hypothesis, or even something like it, is true, it has important 
consequences for legal thinking. The hypothesis for legal thought might be 
summed up as follows: the effects of writing on the legal process are roughly 
the same as in man’s thought in general—it encourages abstraction, fragmen- 
tation and systematization. Until the advent of large-scale printing there was 
a fairly even balance between the abstraction process which writing intensified 
and the checking of thought against experience to determine relevancy to one’s 
purpose. Writing, and especially printing, extended the thought process from 
an individual to a social scale. The verification process, the checking of 
thought against reality, was not, at least until electronic communication, so 
extended. It is in the triumph of the ideal of legislation that the abstracting 
tendencies of writing and print technology are most evident. From the myriad 
of individual cases that arise in law, it is said, certain principles emerge that 
after a time become evident to such an extent that they can be formulated 
generally and embodied in a statute. This much is certainly true, but in actual 
practice it becomes subject to a bias when the general principle is abstracted, 
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codified in writing, and set forth a binding rule in society. As in all thought, 
some test is needed to provide a constant check on the continuing applicability 
of that law to the changing needs of society. Where general principles are the 
only law, there is no process by which the truth behind the principles can be 
applied to an at least partly changing reality. The problem is not new to 
legal theory. There is deeply embedded in our common law tradition a dis- 
tinction between law and equity. Law, it is said, depends upon general prin- 
ciples, equity more upon the justice of a situation, Equity, at least tradi- 
tionally, recognized that not all legal problems could be solved by a pre- 
definition of legal rights. The trouble with equity, however, was its unpre- 
dictability and the discretion it gave to the decision-maker. Equitable remedies 
are not favored then, and are to be given only if there is “no adequate 
remedy at law.” This process reflects what on a larger scale may be the 
dominant tendency of all legal thought today—to make law the application 
of rules, as binding precedent. It has converted the legal process into bureau- 
cracy. When, however, men are no longer able to ask what purpose a law 
serves in human life and society, and instead apply it because it is the law, 
law has died. The argument is not new—it is at least partly what Roscoe 
Pound, and the “legal realists’®® since him, have meant by a “mechanical 
jurisprudence.” But legal realism, certainly if Ellul’s description of legal de- 
velopment is correct, has not succeeded in reversing the dehumanizing ten- 
dencies of modern legal thought. It has been at best a voice of protest. Perhaps 
there are broader sociological reasons why legal realism has been ineffective, 
and perhaps one of those reasons is the tendency induced by the dominant 
medium of communication. If so, electronic communication, by deempha- 
Sizing the abstraction process may provide at least hope, and perhaps one of 
the means, by which a more effective (from the point of view of man’s ends 
and purposes) legal system could be built. 


VI. CRITIQUE--THE RELEVANCE OF ELLUL 


There is a tendency in all social thought that isolates broad social tend- 
encies, be it that of Hegel, Marx, Teilhard de Chardin, or McLuhan, toward 
an overemphasis of these tendencies when attempts are made to act upon 
them in society. Whether this is the fault of the original thinker or his fol- 
lowers is only a part of the problem, since the social effect is there no matter 


99 What is meant by legal realism is not always possible to define. It means at a mini- 
mum that law must focus on the realities of men’s lives in their actual social situation. 
Legal realism can go to extremes, however, and deny, for example, the validity or use- 
fulness of general norms in law. When it has reached this point, it has already failed 
to adhere to its minimum ideal. 
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who is to blame. This does not undermine the validity of the thought; it 
should, however, teach us to use caution in applying it. Something like the 
view of man and society that appears in the thought of De Chardin and Mce- ` 
Luhan seems to be an emerging trend, with varying degrees of truth and absur- 
dity, in modern social thought. The thought of Jacques Ellul, then, will be 
very useful to keep in mind as a check upon the extremes of this tendency. 

It is possible, perhaps, finally to reconcile Ellul’s views on the effects of 
. modern technology with those of someone like Marshall McLuhan. Before 
even attempting to do so, however, some provisos must be made. First, the 
view of law that emerges from this hypothesis does not mean that law will 
cease to rest on general principles or that it need no longer provide and re- 
spect norms. It means only that these general rules and norms must constantly 
be subjected, in the minds of those charged with rendering law effective, to 
the test of what purpose a law is meant to serve, and how well it serves that 
purpose in a particular situation. It is not to say, in other words, that the 
psychic tendencies imposed by writing and print technology need be rejected, 
but that they must be further subjected to the test of man’s broader purposes. 
If electronic communication conditions consciousness in terms of total aware- 
ness of the environment, thinking in terms of ends and consequences as actually 
experienced must come to exist along with the more abstract reasoning in- . 
duced by writing and print. It is not a matter of either/or, but rather one of 
correcting a bias. j 

Secondly, it is important to keep in mind that modern communication 
media are not some foreign processes imposing themselves inadvertently on 
the mind of man, for good or for ill. They are exteriorizations of man’s 
thought processes as he attempts to think and act coherently in his situation, 
and while they are a causative factor, they are also an effect. If modern 
media of communication do have unlooked-for tendencies that can be advan- 
tageous to man in the dehumanizing society he has created for himself, the 
result is not inevitable. It depends, first, on man’s becoming aware of the 
situation, and, secondly, finding the will to translate it into effective social 
action. = 

And it is at this point that the warning sounded by Jacques Ellul becomes 
that much more important. For it is, ultimately, not technology that Ellul 
is objecting to, but technique, that state of mind which reduces all problems 
io technical problems and insists that the only solution to social problems is 
through technical means. It is to a society where men create vast propaganda 
systems to justify to themselves the environment they have created, systems . 
which allow the individual to act with a clear conscience in performing 
actions he would otherwise recognize as immoral. The great danger of the 
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society is that it can not only justify the environment it creates, but can even 
create the illusion that whatever is being done now is the solution to the prob- 
lems it has already created. And this danger is a very real one in the systems 
of thought!°° of such thinkers as Teilhard de Chardin and McLuhan (and 
in fact is very probably one of the reasons why McLuhan is so antisystematic 
in his writing). The realization does not destroy the value of these systems, 
either as a hypothesis to discern the outlines of the future or a myth to inspire 
action, but it does provide a perspective that is much needed. And more 
importantly, it does focus our attention on the area in which the truth or 
falsity of the broad social theories must ultimately be tested: the lives, con- 
sciousness, and activities of men in the world. Ellul serves to remind us that 
the truth of any social theory cannot be simply in terms of that social theory, 
but rather must be how it helps men achieve the ends and purposes they find 
given, as opposed to manufactured, in their lives. It is easy to criticize Ellul 
as being too radical; he does not, it is said, sufficiently emphasize the positive 
aspects of the development he describes. This may be true, but it is not a 
sufficient criticism to make of one who is sounding a warning. Men need 
the lies and half-truths of our education, media, and propaganda systems 
because they need something to give the illusion of coherence to the chaos 
of modern society. If there is a pattern of order emerging fron. the chaos, 
Ellul reminds us, men will never know or discover it, since their action must 
be the means of achieving it, unless they can be honest with themselves and 
learn to apply what they experience as true in and to their daily lives. Ellul 
has come too close to the heart of the problem of modern society for us ever 
to view it the same again. 


100 It is misleading to refer to McLuhan’s thought as a “system,” since a basic purpose 
of his writing is to call attention to the tendency to oversystematize thought. But whether 
his works themselves can be referred to as a “system” or not, they tend to become so in 
the hands of others. We categorize as an aid to understanding. The question is whether 
we are willing to decategorize when reality demands it. 


THE POVERTY OF PRESCRIPTIVISM 


Ralph McInerny 


R. M. Hare’s prescriptivism is a meta-ethical theory which maintains 
that the function of such primary evaluative words as “good” is to com- 
mend. Construed as a merely logical claim, this entails that any action 
whatsoever can be called good so long as certain formal criteria are met. 
Far from being a neutral stand, however, prescriptivism precludes any 
“natural” link between goodness and human action of a given kind. No- 
where is the poverty of this position clearer than in Hare’s discussion of 
the fanatic. Both negatively and positively prescriptivism suggests the 
inevitability of something like a natural law position if the desideratum 
of rationality in ethics is to be achieved. 


THE META-ETHICAL THEORY OF PRESCRIPTIVISM has enjoyed a rather long 
vogue, as vogues go in moral philosophy, but recently criticisms of it have 
increased and some of them at least are of interest to the proponent of a 
natural law ethics, In what follows, I do not wish to suggest that the critics 
I mention have espoused or are about to espouse the doctrine of natural law; 
what I do suggest is that the nature of their dissatisfaction with prescriptivism 
runs parallel, at least in part, to that which a natural law ethician would feel 
and that the dissatisfaction is unlikely to be fully removed short of the espousal 
of something like natural law. 

In describing prescriptivism as a “meta-ethical theory,” I am deferring to 
the claim, which prescriptivism is not alone in making, that it is one thing to 
provide a logical analysis of moral language and quite another to commend a 
substantive moral position. However, if it is the case, as I believe it to be, that 
such a meta-ethical theory as prescriptivism makes at least covert proposals as 
to the content of moral judgments and advocates a moral position, then its 
status as “logical” and above the battle becomes doubtful. Nonetheless, I am 
not here concerned with any formal estimate of the concept of meta-ethics. 

One of the attractions of the writings of R. M. Haret lies in his insistence 
that moral judgments have as their function to guide choices, an insistence 
which recalls, of course, the classical notion of practical thought. Indeed, one 
of the prominent features of Hare’s work is his version of the practical syl- 
logism and that, for better or worse, invites comparison with what Aristotle 
and Aquinas had to say on this subject. This invitation we shall have to 
decline, save for some oblique remarks, one of which can be made right now, 

1 R. M. Hare, The Language of Morals (Oxford: 1952); Freedom and Reason (Oxford: 
1963). 
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namely, that in the moral philosophy of Hare, as in that of so many other 
Oxford philosophers, one constantly hears echoes, however strangled, of the 
Nicomachean Ethics. 

The more proximate parentage of Hare’s theory is far more obvious and a 
very brief mention must be made of that. In his Principia Ethica, G. E. Moore 
spoke of what he called the naturalistic fallacy which, to say the least posible 
about it, consists in failing to recognize that “good” is indefinable. Any at- 
tempt to define the term amounts to an attempt to substitute for it some de- 
scriptive phrase like “conducive to happiness,” “productive of pleasure,” and 
so on, and, in his characteristically disarming way, Moore points out that it 
seems always possible to ask if what is conducive to happiness is good, if 
pleasure is good, and so on. There is always this open question, it would seem, 
and thus we cannot substitute any such phrase for “good.” “Good”? names a 
simple, unanalyzable property which cannot be identified with the thing, or 
the parts of the thing, whose property it is thought to be. Any attempt to define 
“good” will commit this naturalistic fallacy and, if we introduce the distinction 
between description and evaluation, it occurred to some readers of Moore that 
what he was really suggesting is that evaluative terms have no descriptive 
meaning. Since “good” figures rather prominently in ethical discourse, the 
assumption that it has no descriptive meaning led to a search for another role 
for it to perform. The most startling proposal was that made by the emotivists 
who suggested that “good” has the function of expressing and/or eliciting an 
approving attitude toward those things or actions to whose descriptions it is 
attached. With the zest and impulsiveness of youth, A. J. Ayer was quick to 
say of the totality of moral discourse that, qua moral, it was devoid of meaning, 
i.e., of descriptive or factual meaning. Insofar as such moral terms as “good” 
and “bad” mean anything, they express my approval or disapproval of factual 
situations which in themselves are neutral.? In one fell swoop, the very pos- 
sibility of substantive moral disagreement and argument was denied. Emotiv- 
ism had a more careful champion in C. L. Stevenson,? but for all the nuances 
he gave the theory, ethical discourse seemed not to escape the general charge 
of meaninglessness; of being, qua moral, an effusion rather than rational 
utterance, Insofar as moral disputes and arguments were allowed, they turned 
on “facts” alone and when they bumped into evaluations of those facts, no 
adjudication other than persuasion was possible and persuasion was more 
psychological than logical. 

Prescriptivism is the heir to, and intended corrective of, the excesses of 


2 A. J. Ayer, Language, Truth and Logic (London: 1936). 
3 C. L. Stevenson, Ethics and Language (New Haven: 1944); Facts and Values (New 
Haven: 1963). 
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emotivism. Like the emotivist, and still in the shadow of Moore, Hare will 
eschew an account of moral judgments which would have it that “good” is a 
descriptive word. His discontent with emotivism can be expressed in Austinian 
terms*; he does not agree that the meaning of “good” can be reduced to its 
perlocutionary force, its persuasive effect on the hearer. It must have an 
illocutionary force as well, a meaning which is not identical with its effect. 
More positively, he claims that moral judgments must be regarded as pre- 
scriptive; what I am doing when I make a moral judgment (and here it is 
best to think of a sentence containing “ought”) is prescribing a course of 
action.® 

Unlike Moore, Hare wants to say that “good” does have a descriptive 
meaning but that this is not the only meaning it has, nor does its descriptive 
meaning account for its peculiar role which is to commend. If I say of a book 
that it is good and am asked why I say this, I will be expected to provide some 
reason for my judgment. I may say that it has the complications of plot that I 
enjoy. Does this amount to saying that “good” in “good book” means having 
complications of plot? To say so would be to adopt a naturalist view, to com- 
mit that dreaded fallacy, for this would amount to saying that to have certain 
natural properties entails that a thing is good, While I do assign certain 
properties of the thing as my reason for calling it good, good is supervenient 
to and not entailed by those properties. “Good” does not mean those proper- 
ties; its primary use is to commend and not describe the object called good. 
The function of “good” is not to mean the standard according to which I call 
an object good, but rather to call attention to whatever standard is invoked as 
a reason or principle of choice.§ 

Hare seems to me to be saying this. When I say of something that it is 
good I am not merely expressing my emotional state; I can give reasons for 
my judgment. These reasons, when they are given, are quite factual. For 
example, complications of plot. It is not the function of “good” to mean the 
reason I give, but to commend by calling attention to a standard or principle. 
If I called this book a good one because it has a complicated plot, then I am 
likely to call another book with such a plot good too, because my first judgment 
invoked a standard or principle. By emphasizing the use or logical role of 
“good,” Hare can at one and the same time draw attention to the way it 
supervenes to certain properties and yet is not equivalent in meaning with 
them. It is as if he were saying, no matter what properties may be invoked in 


4 J. L. Austin, How To Do Things With Words (Cambridge, Mass.: 1962). See also 
John Searle, Speech Acts (Cambridge: 1969). 

5 Hare, The Language of Morals, pp. 1-16 and passim. 

€ Ibid., p. 80. 
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explaining why a thing is called good, the logical role of “good” is not to be 
identified with just those properties. “Good” does not describe, it commends. 
In short, his account is content neutral in the hoped-for way and yet logically 
informative. 

As it happens, however, Hare’s neutrality turns out to be normative, since 
anyone who wished to say that “good” means having such-and-such properties, 
say, conducive to happiness, productive of pleasure, or whatever, would be 
thought not to understand the logical role of “good.” Hare distinguishes 
between primarily and secondarily evaluative words, and among the latter he 
would place “industrious.”? Such a word is far more tied down to the descrip- 
tive meaning it has than to its prescriptive or commendatory force. A primarily 
evaluative word like “good” is such that we can always detach its commendato- 
ry role from any given criteria of application, such as complications of plot. 
Again, the meaning of “good,” its logical role, its prescriptive or commenda- 
tory force, is not to be identified with any criteria for applying it. This comes 
down to saying that, with respect to its prescriptive role, “good” has but one 
meaning and/or use and that its seeming variety is due to the various, even 
infinite, criteria to which it may supervene.® 

The prescriptive force of the moral judgment containing an “ought” in- 
volves, among other things, that it entail an imperative. This follows from 
Hare’s view of the function of such judgments as guides to choice. If I say 
“One ought not smoke cigarettes,” and am sincere in saying so, this entails the 
imperative, “Don’t smoke.” This is one of the most discussed features of 
Hare’s theory, but the points in contention are not our primary concern here. 
What is of present interest is Hare’s claim that a value judgment is universaliz- 
able. This was already suggested earlier when we noted that to call one book 
good because it has a complicated plot seems in all consistency to demand that 
another book with a complicated plot should, all things being equal, also be 
called good. If two actions or objects are alike in all relevant respects, I cannot 
call one good and deny that the other is good and pretend that my judgments 
are rational. So, too, if I say that a certain act ought not to be done, con- 
sistency requires that I hold that another act just like it ought not to be done. 
What has to be stressed here is the purported logical character of what Hare 
is doing. To say that a certain act ought not be done is already to invoke a 
principle in virtue of which that act is excluded. If I say that you ought not 
box a tardy paper boy’s ears and am asked why, my answer might be that 
industrious teen-agers ought not be assaulted. Why not? My further answer 


7 Hare, Freedom and Reason, p. 25. Hare here speaks of “courageous” as a secondarily 
evaluative word; later we suggest that it should be regarded as primary. 
8 Hare, The Language of Morals, pp. 94-110. 
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could reveal my commitment to the principle that adults ought not want to 
punish children not their own for minor offenses. Someone else, pushed this 
far, might be pushed farther still to the principle that corporal punishment is 
always wrong. We have now arrived at the point where Hare’s position 
becomes truly interesting. 

Waiving discussion of what he has to say of “good,” his account of “ought” 
is one that a natural law ethician might find congenial. The logic of “ought,” 
the suggestion seems to be, is to call our attention to the fact that a singular 
ought-judgment, when it calls forth the question “Why?” can be explicated’ 
by appeal to a universal one. That universal ought-judgment, if questioned, 
leads to a yet more comprehensive one as its reason. It is possible to think of 
this process as taking place in terms of means and ends. And of course the 
question arises as to how the process stops. In any number of ethical theories, 
such a process leads back to a description of a mode of action regarded as 
good in itself and not merely a means to or particularization of some higher or 
final good. There are times when Hare seems to speak as if he would terminate 
the process in some such fashion. Thus in speaking of universalization, he will 
distinguish between E-type and U-type universalizations. If I say that the 
President is right in proposing restrictions on certain imports, universalization, 
admittedly trivial here, would lead to the assertion that any President in similar 
circumstances ought to act in the commended way. With respect to other kinds 
of action, which are not tied down to unique roles and regional practice, say, 
that of lying, the universalization takes on unrestricted scope. No one ought to 
tell lies. In remarking on this, Hare several times says in effect that while few 
men ‘are presidents, we cannot escape from being men.? This suggests, of 
course, that there is some kind of intelligible tie-up between principles of a 
certain kind and the sort of agent we are. Does Hare seriously intend this 
suggestion? 

Admitting that we can be driven back by questions to overriding and 
ultimate principles, Hare maintains that we have the principles we have 
because we have chosen them. This is his much-discussed notion of decisions 
of principle.10 The bankruptcy of the notion as well as of Hare’s theory is 
inescapable in his discussion of what he calls “fanaticism.” The quotes are his 
and the example I shall use is his. I am confronted by a man who tells me that 
all Jews ought to be exterminated. Like Hare, I am appalled. Hare suggests 
a mode of procedure for dealing with a man professing such a principle. We 
ask him to imagine that he himself is a Jew, perhaps we even try to convince 
him that, unbeknown to him, his parents are Jews. We let that sink in and 


9 Ibid., pp. 142, 162. 
10 Ibid., pp. 56-78. 
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then say, All right, do you still think that all Jews ought to be exterminated? 
For the most part, Hare suggests, our man will back off from his principle and 
hold it no more. However, he may be a “fanatic.” He may continue to hold 
that all Jews ought to be exterminated even if he himself is one. Does he 
thereby stand convicted of holding an untenable principle? Is he revealed to 
be immoral? Not at all. His answers have exhibited the fact that he under- 
stands the features of a moral judgment: that it entails an imperative, is uni- 
versalizable, that facts and imagination must be appealed to. Knowing all 
that, he continues to hold his principle. Hare must therefore admit that his 
principle is a moral one.!1 

I would hazard the judgment that this is an extraordinary passage. The 
most Hare can hold out to us is that such a man is rare. But surely what we 
want to know is whether he is wrong. The questions Hare puts to such a man 
have as one of their objects to put the man imaginatively in a spot where his 
self-interest will lead him to drop the principle, but the upshot of the passage 
makes it clear that appeal to self-interest is not regarded as however paltry a 
first step toward showing the man how wrong he is. Hare cannot say anything 
against the man’s moral principle; he can only say that it is not his own, nor 
indeed that of most people. He says that he can deplore it, though what that 
would be is unclear. He cannot deplore it because it is wrong since finally 
there seem to be no extralogical criteria whereby the principle Hare had 
decided to adopt is preferable to the “fanatic’s.” 

Surely what is fanatic here is Hare’s theory. Imagine another fanatic who 
tells Hare that he believes in the extermination of all moral philosophers (per- 
haps having just read Hare on “fanatics” ). Hare puts him through the paces 
as before: is he willing to universalize, would he include himself were he to 
plummet to the estate of a moral philosopher, etc. But now, of course, the 
burden is on Hare, not on an imaginary (in Oxford) Nazi. His self-interest is 
brought into play and I want to imagine his growing discomfort. I hum a few 
bars of that old Ethel Merman hit, “There’s No Ism Like Thomism,” and 
reflect that we moral philosophers can only profit from being put into the kind 
of crunch situation I have devised for Hare. But back to his Oxford study. Will 
he, I wonder, play it to the end and conclude that his caller is enunciating a 
bona fide moral principle, though one which Hare and many others happen 
not to share? The suspense would not be prolonged, of course, but in virtue of 
what will Hare respond? An irrational impulse to self-preservation? Surely not, 
for there is a word which we would use to describe his allowing, in these 
circumstances and in this case, that his caller is enunciating a moral principle 


11 Hare, Freedom and Reason, pp. 157-185. 
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which, however unusual, has every bit as much claim to legitimacy as any 
other. The word of course is “irrational.” In this connection, it is pleasant to 
recall the words of Hare’s champion, W. H. Hudson. “That is to say, one who 
makes such a judgment must, when required to do so, be prepared to see 
counter-examples adduced. If he is to retain whatever reputation he has for 
rationality, he must stand upon the principle(s) implicit in his reason(s) con- 
sistently. The point of moral argument is to put that consistency on trial.”12 
But when “consistency” entails irrationality, wherewith will it be salted? _ 

That this depiction of Hare’s moral philosophy is, alas, not unfair will be 
made amply clear in the sequel. There is much that is illuminating in Hare’s 
writings on moral judgment and moral argument, but as the foregoing makes 
clear, given the wider context of his own theory, his contributions have at 
best a provisional value. It cannot be said that Hare’s point here is that, from 
the perspective of the logic of moral discourse, adjudications of the principles 
of Nazis and non-Nazis are not to be expected, as if he held that on some more 
substantive level a conclusive refutation of the Nazi will be forthcoming. 
Hare’s meta-ethical view proscribes such substantive adjudications and that 
is why it becomes less and less useful, in his case, to try to retain the distinction 
between meta-ethics and ethics. Hare’s account of “fanaticism” is not a flaw 
in an otherwise valuable contribution to moral philosophy. Surely it is 
massively damning of any theory if the most it can hold out to us is that “fa- 
natics” are happily rare. One such man is too high a frequency and while no 
moral philosopher can prevent there being such people, his inability to ac- 
count for the wrongness and irrationality of their principles can scarcely be 
without its effect on the wider scene. Hudson, in the manner of disciples, 
makes stand out starkly the dull, enervating and leveling character of moral 
judgment in Hare’s prescriptivism. The emphasis is on “consistency,” on a 
reiterated claim of “rationality,” on the search for “what we find ourselves as 
a matter of fact able to believe.” Universalizability, which is linked with the 
Golden Rule(!), is made into an imaginary circuit of interested parties, so 
that community is turned into the fact that everyone has interests, and not that 
there is a good common to all and the true interest of everyone. We have 
grown used to the flatland of utilitarianism, perhaps, but when the disastrous 
notion of decisions of principle supervenes to it, it is the menace and not the 
drabness which appalls. 

The critics of prescriptivism who interest us here are those who find them- 
selves unable to accept an account of “good” which is always detachable from 
the criteria of its application. They resist the suggestion that anything whatso- 


12 W. H. Hudson, Modern Moral Philosophy (New York: 1970), p. 226. 
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ever can be called good for whatever reasons so long as consistency, uni- 
versalizability, the inferring of an imperative, etc., are involved. Thus they 
wish to point out that there is a tie of a nondetachable kind between goodness 
and the nature of the things called good, at least in many cases and certainly 
in many cases where one is speaking of the moral good. The critics I have in 
mind are called naturalists, for reasons which are clear from the import of 
Moore’s “naturalistic fallacy.” 

In her article, “Moral Beliefs,”1% Philippa Foot, before taking on an 
analysis of “This is good,” calls attention to the meaning of “This is danger- 
ous.” Not just anything can be called dangerous; it must be a thing of a 
certain kind with certain characteristics before it would make any sense at all 
to speak of it as dangerous. 


For suppose that philosophers, puzzled about the property of dangerous- 
ness, decided that the word did not stand for a property at all, but was 
essentially a practical or action-guiding term, used for warning. Unless 
used in an “inverted comma sense” the word “dangerous” was used to 
warn, and this meant that anyone using it in such a sense committed him- 
self to avoiding the things he called dangerous, to preventing other people 
from going near them, and perhaps to running in the opposite direction. If 
the conclusion were not obviously ridiculous, it would be easy to infer that 
a man whose application of the term was different from ours throughout 
might say that the oddest things were dangerous without fear of disproof; 
the idea would be that he could still be described as “thinking them 
dangerous,” or at least as “warning,” because by his attitude and actions 
he would have fulfilled the conditions for these things. This is nonsense 
because without its proper object warning, like believing dangerous, will 
not be there. It is logically impossible to warn about anything not thought 
of as threatening evil, and for danger we need a particular kind of serious 
evil such as injury or death.14 


Can the same sort of connection be found between actions called morally good 
and moral goodness? It will have occurred to us that Hare would be able to 
reply that Mrs. Foot’s “dangerous” is like his “industrious” and thus what she 
says he himself might say. We remember that the contrast between secondary 
evaluative words and primary evaluative words like “good” is that the latter 
cannot be tied down to any particular criteria of application and are always 
detachable from any and every criterion of application. Their function is to 
commend or prescribe and not to describe anything. Thus, Hare could agree 
that not anything can be called dangerous and continue to maintain that any- 

13 Philippa Foot, “Moral Beliefs,’ Ethies, ed. Judith J. Thompson and Gerald Dworkin 


(New York: 1968). 
14 Ibid., p. 244. 
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thing whatsoever could be commended if a standard, consistency, universal- 
izability, etc., are involved. 


Hare is right that “good” is not like “industrious.” We have learned from 
the classical moral philosophers that “a good human action” is not one kind of 
thing. It is this which lends some plausibility to Hare’s wanting to confine the 
meaning of “good” to a commending role, something which produces, in one 
sense of the term, a single meaning of “good.” Just actions, courageous actions, 
acts of temperance, are all instances of good human actions; if we were asked 
why such acts are said to be good, a likely answer would be that they are 
perfective of the kind of agent we are. Now surely “courageous” and “just” 
and “temperate” have a claim to being called primary moral terms and with 
respect to any of them it would be possible to proceed in the way Mrs. Foot did 
with “dangerous.” Not just any action could be called a just act or a cou- 
rageous act or a temperate act because each of them: is tied down to a range 
of characteristics and thus is “naturalistically” definable. Does “good” differ 
from them? If “good” is used to commend, then something is commended to 
someone for some reason or reasons. “Cyanide is good” and “One ought to 
drink cyanide” are grammatically like “Courage is good” and “One ought to 
be courageous.” What is Hare to do with someone who utters sincerely the 
first two sentences? Well, we know what logical paces he will put the speaker 
through and we know that such a speaker could pass with flying colors though 
he might thereby qualify as a “fanatic,” meaning that Hare does not share 
his value judgment. But surely—and it is at times like this that one cannot 
avoid the hope that no one is listening in to the discourse of moral philosophers 
—surely Hare has reasons for not sharing such judgments, reasons he could 
convey to the speaker, reasons like, cyanide kills. If the speaker allows that he 
already knew this and yet insists that he is committed to urging everyone, and 
not only himself, to have a tumbler of cyanide, perhaps to sneaking it into our 
water supply, a number of reactions are possible, but among them is not the 
bland classifying of “One ought to drink cyanide” with certified and valid 
value judgments. Its poisonous qualities count decisively against calling 
cyanide a desirable drink for all, and that is precisely what commending it 
means. 


G. J. Warnock has pointed out that Hare’s moral philosophy leaves no 
real room for argument and his criticism underscores Brand Blanshard’s re- 
mark that prescriptivism is only postponed emotivism. “And thus,” Warnock 
writes, “what we speak of as argument between two parties emerges essentially 
as nothing more than the articulation by each of his own position. For you 
to say that my view is wrong is to say only that your position excludes that 
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view; for me to ‘argue’ that my view is right is to show only that my position 
includes it.”15 Warnock observes that Hare would have it that I am not only 
to decide what my moral opinions are, but also what to take as grounds for or 
against any moral opinion. I am not against the extermination of Jews because 
the slaughter of innocent people is wrong; I am against the extermination of 
Jews because I decide that the slaughter of innocent people is wrong-—and 
someone else may decide otherwise. W. H. Hudson scarcely flinches even here. 


Why, then, should there not be a universe of discourse in which what 
counts as evidence is any reason which a speaker chooses to give for some- 
thing being good or obligatory, the point of the discourse being to see how 
consistently he can adhere to that choice under cross-questioning? And 
why should not morality be such a universe of discourse? Warnock seems 
to think that, simply by representing it as such a universe of discourse, 
prescriptivism has represented morality as irrationalist.1® 


Hudson, it will be recalled, spoke of a reputation for rationality as the moral 
philosopher’s most cherished possession. Tiresome as this has now become, we 
must aid him in seeing that to define “rationality” as the consistent holding of 
irrational principles is indeed irrationalist. Let us confront Hudson with a 
smiling gentleman who says sincerely, “All prescriptivists ought to have their 
throats cut,” and leave him to his own devices. But of course left to his own 
devices Hudson wavers and wonders if it is true, as Hare suggests, that while 
our “pro-attitudes” are linked to fundamental human needs, men can choose 
what they will take to be fundamental human needs. Warnock is more 
assertive. 


First, I believe that we all have, and should not let ourselves be bullied 
out of, the conviction that at least some questions as to what is good or bad 
for people, what is harmful or beneficial, are not in any serious sense 
matters of opinion, That it is a bad thing to be tortured or starved, 
humiliated or hurt, is not an opinion: it is a fact. That it is better for 
people to be loved and attended to, rather than hated or neglected, is 
again a plain fact, not a matter of opinion. We find here no doubt a very 
wide penumbra of indeterminacy in which judgments must be made and 
may diverge, in which opinions and attitudes may differ irreducibly: but 
who believes, except for bad theoretical reasons, that there are no facts 
at all?1? 


Warnock’s menu of moral facts may seem meager indeed and his manner of 
15 G. J. Warnock, Contemporary Moral Philosophy (New York: 1967), p. 46. 


16 Hudson, op. cit. p. 208. 
17 Warnock, of. cit, pp. 60-61. 
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serving them up still timid, but in contemporary moral philosophy the smallest 
of blessings is to be prized. 

How did moral philosophy become so impoverished that Warnock can 
speak of the possibility of our being bullied out of convictions that just about 
everybody except philosophers regard as beyond serious dispute? A moral 
philosophy which convicts of irrationality one who would dispute the facts 
Warnock mentions would not, simply in virtue of that, provide much of a 
vision of the moral life. But vision is precisely what is lacking to modern 
moral philosophy and the reasons are not hard to find. The picture of man 
which has controlled ethics is controlled in its turn by the divorce of fact and 
value. C. S. Lewis, in The Abolition of Man,!® made this point tellingly some 
years ago. More recently, Iris Murdoch, notably in the essays collected in 
The Sovereignty of Good,!? has gone further. Her plea is that moral philoso- 
phy conduct itself in terms of an ideal, a vision of the good life which is best 
summarized in the maxim, Be perfect. I should like to end by casting what I 
take to be Miss Murdoch’s point into the context of natural law. 

I said earlier that Hare, in his account of a kind of hierarchy of moral 
arguments which leads back to ultimate moral principles, can remind a certain 
sort of reader of features of natural law ethics. The great difference is that, for 
Hare, my ultimate principles may be in content anything I choose or decide 
them to be. The chief function of natural law is to provide principles ex- 
pressive of the good which perfects the kind of agent man is. Because human 
perfection is a complex thing, a plurality of principles is required. If the most 
common principle of natural Jaw is, Pursue the good (or Miss Murdoch’s, Be 
perfect), that good may be seen as constituted by, among others, the cardinal 
virtues. The recognition that courage is human perfection in a certain range 
of actions and temperance in another range gives rise to the precepts, Be 
courageous and Be temperate. Natural law precepts thus limn the ideal of 
human perfection; they do not state the least common denominator of human 
behavior but an ideal never fully realized by any man. Moral philosophy, by 
beginning with an ideal to be striven for, lifts our attention above minimalistic 
assessments of what is sufficient, what is safe, what is “consistent.” The func- 
tion of the ethical ideal is not to level but to elevate and moral growth opens 
ever-new possibilities of the good. In such a conception of ethics it is the good 
man who is the measure and not the consensus arrived at by seeking the least 
common denominator of human action, Not all men are equal in their ability 
to see the good; but this hierarchy is not a function of the differential of 


18 C., S. Lewis, The Abolition of Man (London: 1947); (Macmillan Paperback: 1965). 
19 Iris Murdoch, The Sovereignty of Good (New York: 1971). 
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natural talent (to use a Kierkegaardian phrase), but rather of acquired moral 
character, 

There are, of course, good reasons why moral philosophy can get drawn 
into an almost exclusive concentration on what we ought not do. Given our 
weakness and proclivity to evil, Thou-shalt-not is chronologically prior. It is 
also true that it is easier to show what actions are excluded by the moral ideal, 
that is, what violates justice, temperance, courage, etc. Furthermore, the 
philosopher with a logical bent is bound to derive more satisfaction from moral 
arguments which conclude negatively. Nonetheless, such negative precepts 
derive their force from the recognition of the ideal the proscribed actions 
violate. Anyone who has taken part in the current debate over abortion comes 
to see that it is the positive which must be emphasized. It is no rhetorical 
dodge to try to give the debate a context by advocating a reverence for life, 
by stressing the character of human sexuality in order to rescue it from the 
girlie magazines and the panderings of advertisers. Only by advocating a 
healthy climate, by recalling the relevant features of the ideal of human per- 
fection, can an appreciation be gained of the way in which “abortion on 
demand” fundamentally violates what man is and what he is called to be. 
Where there is no vision the people perish—in this case quite literally. 

The primary function of the natural law, of those judgments which, 
grounded in a reflection on what we are, enunciate what is perfective of us, 
is to lift our eye to the possibilities of our nature. To speak of the ethical life 
as an endless debate over unjustifiable principles with an aim to seeing how 
consistent we can be in our madness is worse than a parody. The ethical life 
is not a debate, not a peculiar use of Janguage: it is the acquisition of character 
and this, as Miss Murdoch has argued so well, is not episodic; it is a process 
which is going on all the time. What we attend to, the manner in which we see 
ourselves and our surroundings, our dreams and musings, the things we read 
and watch and listen to, the people we admire, the stories which speak to us— 
all these in subtle and finally incalculable ways go into the formation of our 
moral character, the character which is revealed in the deeds we perform and 
the judgments we make. Prescriptivism is a shallow and ultimately mad 
theory which is tied to a hollow view of man. In this sense it stands convicted 
of the “naturalistic fallacy” it dreads. But naturalism is no fallacy. The real 
flaw lies in a foolish view of the nature of man. 


JUSTICE AND THE FUTURE OF 
STATUTORY LAW 


Robert Neville 





Statutory law has a central place in Western conceptions and institu- 
tions of justice. But this centrality depends on certain underlying social 
conditions prevailing, and the current cultural revolution may be in the 
process of eroding away these conditions. First, it would seem that a 
sense of justice through law requires a person to feel himself adequately 
identified, in an existential sense, by a classification under legal rules. 
But the emerging novel style of experience, explored in the paper, tends 
to reject such classifications. Second, it would seem that the contours of 
causation required for applying laws and sanctions are closely associated 
with linear cause-effect relationships. But the kinds of causation involved 
in ecological matters, however, are not easily reducible to linear con- 
tours, and appropriate laws may be hopelessly complex. Third, the 
emerging international society brings Western culture into direct contact 
with cultures lacking traditions of statutory law, and new forms of 
justice must hold the living waters of those other cultures. Although it 
is not suggested that statutory law will be eliminated, its centrality in the 
future as a vehicle for justice is seriously questioned. 


DOES sTATUTORY LAW, as the primary vehicle of justice, depend on conditions 
that are eroding away? 

We cannot fail to ask this now when so many hallmarks of Western civi- 
lization are crumbling for lack of structural support in our society. Respect 
for authority is a changed thing. Women no longer accept their traditional 
roles. Patriotic loyalty to a group less than all mankind is difficult to defend. 

New forms are arising to repattern and fulfill the old functions, but power- 
ful divination is required to tell the silver from. the dross.t Some people rue 


1 The fact of change needs no documentation. Whether the changes are profound or 
superficial, and what interpretation should be given them is more controversial. A profound 
treatment of cultural change in general and the crisis in authority in particular will be found 
in Hannah Arendt, Between Past and Future (New York: Viking, 1961). I have myself 
been most influenced in thinking about cultural changes by the massive documentation and 
perspicuous historical categories of Geoffrey Barraclough, An Introduction to Contemporary 
History (Baltimore: Pelican, 1967); his chapter titles reveal the spread of change— “The 
Impact of Technical and Scientific Advance,” “The Dwarfing of Europe,” “From the Euro- 
pean Balance of Power to the Age of World Politics,” “From Individualism to Mass 
Democracy,” “The Ideological Challenge,” and “Art and Literature in the Contemporary 
World.” Donald Michael, The Unprepared Society (New York, Harper Colophon, 1970) 
analyzes the need for planning for change and attempts to anticipate the changes needed in 
educational culture to cope with the proper planning. For an unscholarly but splendidly 
passionate depiction of the range of Women’s Liberation attitudes, see Sisterhood Is Power- 
ful: An Anthology of Writings from the Women’s Liberation Movement, edited by Robin 
Morgan (New York: Random House, 1970). Transcendence, edited by Herbert W. Rich- 
ardson and Donald R. Cutler (Boston: Beacon, 1969) displays the problems of judging the 
options of change within the relatively small arena of the experience of transcendence. For 
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the passage of the old hallmarks, skeptical of our limited abilities to second- 
guess the wisdom of history. Others like myself rather delight in cultural 
revolutions, believing the building of culture to be as basic to human. life as 
receiving, enjoying and defending it. But no matter what one’s overall attitude 
toward change, it is pure folly to ignore the task of discerning the good spirits 
from the bad, and acting appropriately. This recognition leads me to press 
the initial question about the conditions for statutory law. 

The question is not whether people want to get rid of statutory law as 
the primary vehicle of justice. There are some people, of course, who believe 
statutory law and the judicial system. connected with it necessarily support the 
establishment. Thinkers as diverse as Marx, Parsons and Dewey support this 
theoretical claim. Groups excluded from the establishment sometimes want to 
destroy the rule of law in their own interest. Many more would share this 
feeling if they could think of a preferable alternative. Since one profound 
definition of social freedom, is that you are free when you have nothing left to 
lose, some groups, in fact having nothing left to lose, attack statutory Jaw in 
the name of freedom. But it is very debatable whether even the most dis- 
established groups would not profit most by a rigorous exercise of legislative 
franchise and judicial due process. I do not mean to raise that question. 

My question is based on another widely accepted sociological claim, 
namely, that cultural forms are viable only in certain environments that tolerate 
and sustain them. Democratic government does not work, for example, where 
there is no widespread education or where the economic system does not sup- 
port popular participation in civic affairs. So it is likely that the employment 
of statutory law as a fundamental vehicle of justice depends on deeper en- 
vironing social conditions. An obvious condition would be widespread literacy. 
Now no one is suggesting that we can expect a rise in illiteracy. But there 
might be other conditions changing that will affect the role of statutory law 
in institutionalizing justice. _ 

In particular, I want to consider three areas of change in our society that, 
if present trends continue, may make statutory law excessively cumbersome. 
These will be dealt with individually in the sections below. 

The first section will approach the problem of statutory law and the style 
of human experience, and will investigate the hypothesis, popularized by 





those who think of culture in terms of art, an illuminating demonstration of large-scale 
change is found in Pop Culture in America, edited by David Manning White (Chicago: 
Quadrangle, 1970). Classic but controversial claims for the present cultural revolution are 
made by Margaret Mead, Culture and Commitment: A Study of the Generation Gap 
‘(Garden City, New York: Natural History Press/Doubleday, 1970), Charles Reich, The 
Greening of America (New York: Random House, 1970), and Theodore Roszak, The 
Making of a Counter Culture: Reflections on the Technocratic Society and Its Youthful 
Opposition (Garden City, N.Y.: Doubleday Anchor, 1969). 


94 THE AMERICAN JOURNAL OF JURI 


Professor McLuhan, that experience is relative in its most imp 
sions to media of communication. If literacy slips into the back 
emerging electronic culture, will statutory law also lose its pri 
way statutory law addresses individuals use. to the experi 
an electronic culture? 

The second section will inquire into the conception of the cau 
responsibility associated with statutory law. Responsibility for ac 
attributed to agents, with corporate persons being a special j 
rising emphasis on causation as having to do with ecosystem 
changing the contours by which we habitually trace causatic 
responsibility. The question is whether statutory law can be sı 
complexity of responsibility defined in terms of ecosystems witt 
so involuted and qualified as to make justice inaccessible to ordii 

The third section will point out.briefly the difficulty traditio: 
law have in encountering cultures with no such traditions. W 
defined in terms of concrete interactions, it is clear we now li 
society. But we do not have a world civilization, For a society 
in those interactions there must be, if not a unified system of j 
a family of systems facilitating transition from one. to another 
merely the problem of international law. The problem is how it 
find their claim for justice satisfied when they appropriate as thei: 
diverse cultures with different traditions of justice. 


‚Many scholars, from anthropologists to art historians, 
McLuhan’s general thesis that societies differ in the styles of exp 
of them. They also agree the difference, at least in part, is relati 
forms of learning, especially to communications media.? So, fc 
oral-aural culture differs in experiential style from a literate cultt 
latter class of cultures an alphabetic form of literacy would 
different style of experience from that of an ideographic form. N 
would agree that the media determine experience as much 
claims, or that they are as exclusively important as he mak 
analyses. But for the purposes of this paper these disagree 
ignored; it can be assumed that large distinctions between form: 


2 McLuhan’s basic. texts are The Gutenberg Galaxy (Toronto: Unive 


Press, 1962) and Understanding Media (New York: Signet, 1964); both 
extensive bibliographies of the studies on which McLuhan relies. Another £ 
the same point as McLuhan is Kenneth Boulding, The Image (Ann Ark 
Arbor Paperbacks, University of Michigan Press, 1961). N 
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cations media do affect styles of experience in important ways, whatever other 
factors might enter. The question now is, if statutory law is appropriate to 
the experience typical of literate societies, what happens if the West or the 
whole world develops into an electronic society?’ 

To deal with this question, it is necessary first to sketch some of the differ- 
ences between the experiential styles of literate society and electronic societies, 
and then to guess at how statutory law is especially appropriate to the former. 
The styles of experience characterized in each case should be considered as 
something like Weber’s ideal types, except that instead of his presumption of 
rationality in typical agents the styles sketched below presume consistent appre- 
ciation of felt values.4 

Let us suppose (this is a hypothesis, to be tested thoroughly in some other 
place, used here as a postulate) the relevant variables in styles of experience 
have to do with the way people typical of certain cultures put together their 
perceptions, their reflections, and their actions. The kinds of perceptions, 
reflections and actions they have or typically perform are in turn relative to 
the styles of integration. 

According to Eric Havelock, the style of experience of oral Greek society 
depended strongly on mimesis, imitation; that is, in an oral society like Homer’s 
people learn and communicate through imitation, especially of heroes and 
paradigm cases.6 In this case there is a very quick transfer from perception 
to mimicking action, with relatively little transformation of perceptions by 
reflection; especially, there is very little abstract analysis of perceptions or of 
action. What reflection there is concerns the rendering of perceptions into 
memorable forms, into mnemonic poetry and story. Perceptions tend to be 
those associated with things easily remembered, and actions are conceived on 
heroic models. 

The typical style of experience in literate society, by contrast, inserts re- 
flection between perception and action to block the easy transfer, setting up 

3 By “electronic society” I mean one as prefigured by McLuhan’s notion of an electronic 
culture and by Brzniewsky’s concept of a “technotronic” society. In such a society elec- 
tronic forms of communication would dominate over all other forms, and would command 
an accommodation of other technology and social institutions to its own form. I am not 
committed to anyone’s picture of what an electronic society would be like, except insofar 
as commitments like in the trends extrapolated in the text below. It should also be recog- 
nized that the assumption of an electronic culture is only a hypothesis for the sake of dis- 
cussion. Nuclear disaster, environmental collapse, or the victory of the romantic counter- 
culture all conceivably could stand in the way of an electronic culture. 

4 The source for the characterization of the style of experience for the electronic age is 
admittedly not observation of broad cultural patterns, but extrapolations and guesses as to 
the development of those people who seem most influenced by and attuned to electronic 
culture. 

5 In my forthcoming Freedom: Personal, Social, Religious, Ch. 12. 


8 Cf. Eric A. Havelock, Preface to Plato, Part I, “The Image Thinkers” (New York: 
Grosset & Dunlap/Universal Library, 1967; orig. ed. in 1963). 
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reflection as an abstract arbiter. According to Havelock, reflection in literate 
(Plato’s) society inhibits immediate action so as to be able to judge the moral 
worth of the action in terms of some abstract principles. From this standpoint, 
imitation is just plain uncritical. And it is the widespread invention of literacy 
that allows men to analyze perceptions and potential actions in terms of 
abstract class membership; actions must be classifiable if they are to be judged 
according to principles. Reflection becomes theoretical for purposes of analysis 
and criticism. Perceptions, in turn, tend to be limited to those easily classifiable 
according to the reflective schemes at hand, And actions tend to be conceived 
as units subject to classification in “approval” or “disapproval” classes, and 
dependent on the will of the deliberative agent.” 

In the developing electronic culture literate learning seems not to be passing 
away.’ Rather it is being supplemented by the input of various electronic 
media. The upshot of this is that it is no longer possible to handle the input 
of data as well-formed premises in linear deliberative arguments. The man 
who wants his perceptions well formed must prevent himself from taking into 
account much of the data his human, communicative environment presents. 
The typical person of the electronic culture is much more at home in the fuzzy 
and always changing kaleidoscope of perceptions. Like the teen-ager in the 
psychedelic hangout, he is not disoriented by continuous music too loud to 
analyze or by changing light patterns too confusing to be recognized, or by the 
circus of rather intimate personal relationships, each too brief to be an. orienta- 
tion for one’s own identity. Unlike the literate man who first looks, then stops 
looking to reflect, the typical man of the electronic culture will have to handle 
perceptual input in an unorganized variety all the time. Or at least, he will 
be perceiving more of the time. 

If the input of information is always too vast and changing ever to stop, 
say, “I’ve seen it,” and begin a linear process of reflection about it, the reflec- 
tion of an electronically oriented person will differ from that of a literate one. 
The reflection appropriate to the electronic age involves discerning patterns in 
and imposing patterns on the welter of the given world. Discerning and im- 
posing patterns mean simplifying the kaleidoscope of perceptions. Where alter- 
native ways of simplifying exist, choices must be made, and the simplifying 

T Ibid., Part Two, “The Necessity of Platonism.” 

3 If anything, electronic technology in American society, particularly television, has 
sparked the interest of many people who otherwise would not read to find out more about 
their world. Witness the burgeoning of paperback sales. But reading is losing something 
of the function it once had. Instead of being the slow process whereby one formed his 
opinions and perhaps even his identity, reading is becoming just a source of fast informa- 
tion. Speed reading is the more efficient technique, even if it requires the giving up of 
literary savor, as some say it does. The humanizing values a literate society derives from 


reading, an electronic society will have to derive from the patterns of electronic communi- 
cation. 
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pattern chosen must be imposed. The pattern is not a matter of literate in- 
ference but of the speculative creation of possible ways of organizing ex- 
perience.9 

The process of simplifying is not only a “mental” event. What a person 
does is constitutive of his identity. It has a physical side with consequences. 
In electronic society the identity of a person is not the relation of his heart and 
actions to his abstract principles (something like this is important for literate 
identity). Rather, a person’s identity is bound up with the way he simplifies 
the perceptual world he shares to some degree with his fellows; his identity has 
to do with his ability to pattern, with his choices, and with the physical out- 
comes of those choices, his actions. Because he is always perceiving and always 
simplifying, his identity is in constant flux. In contrast to the literate man who 
measures his integrity in terms of constant fidelity to his inner principles, the 
man of the electronic culture measures his in terms (a) of sensitivity to what 
is perceived, and (b) of the aesthetic excellence of his chosen patterns, espe- 
cially those with physical consequences. 

In literate society, to be an action a causal effect must be conceivable as 
having some kind of completion so that it can be an instance of a principle or 
maxim. Actions are identified as somehow illustrative of general concepts. 
In electronic society a person is conceived always to be acting in the sense that 
he is always simplifying his given experience in ways with physical expressions. 
He at least always has a posture, even if he is not “doing something” namable, 
and he should be concerned about the excellence of all aspects of his continuous 
acting. Young people, for instance, are resentful of being judged for doing 
one particular thing, in abstraction from their whole style and intent of living. 
Furthermore, a person’s actions have no definite completion to them. In one 
sense a person’s physical expressions stop with the determination of a particular 
neural pattern for guiding the body; but in a sense more important for deliber- 
ation the action extends to all the consequences of his having chosen one pat- 
tern rather than another. In accord with the cybernetic metaphors of the 
electronic age, deliberation is about changing a course already under way, not 
about whether to initiate or inhibit an action. 

In summary of this speculation about the coming electronic culture, a 
person is in constant perceptual touch with a complex and always changing 
environment. His personal identity consists in his simplifying his perceptions 
into a chosen state of himself at the moment, and his actions are the feedback 
of this self-constitution into the environment. He is perceiving, reflecting 
(simplifying), and acting all at once. And the person cannot be characterized 


® A splendid little essay on new styles of thinking is Edward deBono, New Think: The 
Use of Lateral Thinking in the Generation of New Ideas (New York: Basic Books, 1967). 
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apart from reference to the environment out of which he comes and the en- 
vironment into which he puts himself. 

To summarize the three styles, the oral style makes a close and easy transi- 
tion from perception to mimicking action, with reflection little more than a 
poeticizing for the sake of greater memorability. The literate style distinguishes 
perceptions, reflections and actions, making the forms of both perceptions and 
actions conform to the abstract thought of reflection; where the oral man is 
uncritical, the literate man is critical by virtue of distance from the immediacy 
of experience. The electronic style of experience maintains constant input and 
output contact with the environment. A person’s individuality consists in his 
creation of finite simplifications of perception in his own physical contribution 
to the environment. 

Let us suppose by hypothesis that the development of the electronic culture 
projected by so many becomes a fact, and that the style of experience it breeds 
is as described here. What will be the consequence for statutory law?10 

It would seem that the value of “equality before the law” would radically 
drop. This can be seen by considering two factors. On the one hand, statutory 
law, when it applies to individuals, applies to their actions. The law does not 
apply to intentions directly or to careers, but to individual actions which it 
prohibits or enjoins.11 Equality before the law means that anyone who 
performs or fails to perform the relevant action will be treated a certain way, 
no matter who he is. Such equality depends on giving a finite definition to the 
action, and on defining it as external to the personal perspective of the agent.!? 
On the other hand, the style of experience typical of the electronic age finds it 
uncongenial either to think of actions as having a complete limit, or to identify 
oneself with actions separated out from the rest of the individuals life. The 
action is embedded not only in the continuous public expression of the rest of 
life, but also in the creative work of constituting one’s own identity. A literate 


10 The impact of a change in experiential style will be felt on many kinds of law and 
custom besides statutory law, although the focus here is on statutory law. A good discussion 
of the relation between law and custom in changing circumstances is Burton M. Leiser, 
Custom, Law, and Morality: Conflict and Continuity in Social Behavior (Garden City, 
N.Y.: Doubleday Anchor, 1969). An older treatment, but more fulsome in theory, is 
F. S. C. Northrop, Philosophical Anthropology and Practical Politics (New York: Mac- 
millan, 1960). 

11 In situations where intentions are important, for instance, distinguishing manslaughter 
from murder, their importance lies in whether they are attached to actions, not in what 
kind of role they play in the ongoing personality of the accused. All people who kill inten- 
tionally are treated alike, regardless of other intentional actions they might have. 

12 The requirement that an action to which a law can be applied must be finite and 
external to personal perspective derives from the nature of law as rule. An action must 
have a completion if it can be classified as falling under a rule. Because a rule is always 
general to actions, the action’s legal relation must be external to personal perspective. See 
H. L. A. Hart, The Concept of Law (Oxford: Clarendon Press, 1961), especially Chapter 
Five. 
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person might complain that a single action, even if very important before the 
law, does not define him completely, pleading extenuating circumstances. A 
person of the electronic culture would claim an action abstracted from its 
continuity with the rest of life does not define him at all. So abstracted, it is 
simply not a human action, only a physical event. The action is his, not 
because he could have deliberated about it and classified it “approved” or 
“disapproved,” but because it was part of his varying course through the en- 
vironment; abstract it from the longer trip and it is no lenger he at all. 

The upshot of the electronic style of experience is that a person of whom 
it is typical will not want to be treated with equality. He will want his own 
case not only judged but “legislated for” individually, because the action 
defined in the law must be properly identified regarding its place in his whole 
life, 

Now, of course, it is not necessary in all cases of law that it be plausible 
for the person charged to identify in a human way with the action under 
judgment. There are utilitarian reasons for equality of treatment, say, in 
trafic or tax matters. But these are relatively unimportant when it comes to 
defining the primacy of statutory law as the vehicle for justice. There are 
already strong indications that in areas where people feel strongly about justice 
being done to them, the form of statutory law is resented. For instance, people 
in the poverty culture find little comfort in statutory rights to education when 
the rest of their lives are unjustly determined so as not to be able to profit from 
education. Is justice secured for consumers by laws regulating lending and 
repossession for nonpayment when the consumers have no cultural access to 
the legal machinery?! Consider the person who has committed a violent crime 
but whose social and psychological background allowed him only alternatives 
requiring heroism; perhaps he can be gotten off as insane, or given a light or 
remedial sentence at the discretion of the judge, or even be declared not to fall 
under the law; but in these cases, prima facie justice of statutory law is being 
denied or made exception to. 

Just as reading will not stop in an electronic culture, statutory laws will 
not be forgotten. But the peculiar way in which they define justice in terms 
of equality will be downgraded. And the affairs for which, in a literate society, 
equality was thought to be a prime component of justice, will have to be judged 

13 There has been a strong trend since the New Deal era to give a “positive” interpreta- 
tion to equality instead of merely a “negative” one. So for instance the federal government has 
mandated the states in some cases to provide positive means whereby the poor or ignorant 
could exercise their civil right, in education, voting, and right to counsel, for example. The 
belief that deprived groups are entitled to compensatory benefits may also gain currency in 
law. There is the possibility that these recent and potential changes in the body of law 


may short-circuit the claim that law always favors the establishment. But it is too early 
to tell. 
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by some other vehicle than statutory law. A vehicle for justice cannot hold its 
preeminence when. people think it does not render justice in the important 
cases. 

II 


The second area of change bringing challenges to the primacy of statutory 
law is in regard to the conception of the contours of causation. Every society 
develops habits of interpreting causal patterns: an event happens and by 
habit we look in certain directions for its consequences. Such a general social 
conception of the contours of causation is related to and derives from more 
theoretical scientific conceptions of causation. But whereas scientific theories 
are under constant controlled check, the social conception of the contours of 
causation is itself presupposed in morals and law when directing investiga- 
tion as to responsibility. The social conception is of the general contours, and 
it provides the pattern according to which we seek out grounds of responsibility. 
The contours of responsibility habitually anticipated define both the sense in 
which an action is to be conceived as complete, and hence legally classifiable, 
and also the sense in which responsibility is to be traced back from the action at 
issue to the liable agent or agents. In other words, the social conception of the 
contours of causation gives the initial limits both for assigning responsibility 
and for determining what one can be responsible for.!* 

The basic model for the contours of causation current in Western scientific 
societies and expressed in the systems of statutory law is that of the “law of 
nature.” And laws of nature are in turn interpreted according to the form 
of hypothetical propositions: if condition A holds, then condition B holds (or 
will hold). Whereas this is a crude statement of the form of a law of nature 
from the contemporary scientific standpoint, it is still the one forming our 
usual conception, of the contours of causation in moral and legal affairs. So 
the law, for instance, when looking for the responsible agent for action B, 
which it has proscribed or enjoined, would look for antecedent condition or 
action A regularly related to B by a causal law. An apartment in a “changing 
neighborhood” is robbed of radios and portable appliances; the police look 
for a junky, and the law treats the junky who took the goods as the legally 
responsible agent. Or a corporation petitions a locality for zoning laws allow- 
ing it to put up a manufacturing plant, pointing out that the plant, as an 
— 14 The most comprehensive study of this and related issues is H, L. A. Hart and A. M. 
Honore, Causation in the Law (Oxford: Oxford University Press, 1959); see especially 
Chapters 1, 2, 16, and 17. In the language of Hart and Honore, the problem of this paper 
is concerned with the “central notion” of cause and effect (see their pp. 26-30). A more 
detailed description of the notion of causal contours of responsibility in morals is to be found 


in “The Contours of Responsibility: A New Model,” by Harold Moore, Robert Neville, 
and William Sullivan. 


4 


ROBERT NEVILLE 101 


antecedent condition, is regularly connected with more jobs for the com- 
munity, a richer tax base for the government, and so forth. Of course, there 
are other causes for the robbery than the junky’s action, namely the condi- 
tions putting him on dope, the disparity between his income and that of the 
apartment owner robbed, etc.; but the contours of causation incline us to hold 
responsible only single antecedent conditions, without which the effect would 
not have taken place. And to be sure, the manufacturing plant will have other 
consequences, for instance polluting the town’s air and water, of which the 
town council might not approve were it conscious of them in amending the 
zoning laws; but because of the contours of causation we tend to look from 
specific cause to specific effect, not from cause to an alteration of some en- 
vironmental ecosystem.15 

That is, until the environmental crisis became apparent, we tended to trace 
causation according to a series of linear if-then propositions. Now we are 
becoming aware of the fact it is not just the junky but the whole social system 
in which he lives that is the causal antecedent condition for the robbery. And 
the consequences of building the plant are not single events but alterations of 
whole ecosystems, physical and social. Smoke from the plant may make it hard 
for certain kinds of birds to eat a certain kind of butterfly; the multiplication 
of butterflies leads to the destruction of a certain crop that is food for the 
butterflies in larva stage; the destruction of the crop ruins the farmers who 
then seek employment at the plant, depressing wages and increasing welfare 
costs of the government, using the added revenues; meanwhile the topsoil 
washes into the streams and ponds, enriching them to the point of eutrophica- 
tion. And so on. In each of these cases it is theoretically possible to give an 
if-then analysis, and to relate the alteration of the ecosystems in a serial order. 
But the causation conceived this way is so complex, having to trace events into 
and around each ecosystem, that it is almost impossible to write laws classifying 
permissible or impermissible actions.16 

If the old conception of the contours is changing, it ought to be possible to 
project what the new one will turn out to be. Here we can take our clue from 
scientific ecological conceptions of causation. The ecological conceptions do 
not deny laws of nature in the old-fashioned sense; rather they treat such laws 
as helpful in microscopic analysis. What is important to understand, however, 


15 A fine analysis of causation in a broader sense than merely that of law is to be found 
in Robert M. Maclver, Social Causation (New York: Ginn & Co., 1942); his discussion of 
the difficulties of giving a scientific description of causation in complex social events is in 
Chapter Three. 

16 A good collection of essays on the legislative protection of the environment, with an 
emphasis on the political side, is Congress and the Environment, edited by Richard A. 
Cooley and Geoffrey Wandesforde-Smith ‘(Seattle and London: University of Washington 
Press, 1970). 
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is the macroscopic matters, where events fit together in large-scale ecological 
patterns, The change in the contours of causation is primarily a change in 
the scale of what is important to be taken into account. The following is a 
model of the contours of an ecological conception of causation that is at least 
illustrative of the main features, if not the one that will in fact develop. 

Suppose by hypothesis the world consists of events or occasions (the 
ecological concerns are giving rise to new appreciation of process or event 
philosophy).17 Enduring individuals are nexuses of events connected in some 
essential ways. Any event, in its own happening, must structure itself in terms 
of all the events that have happened previously; it must either exclude those 
previous events from relevance, or give them some role in its own determina- 
tion. Antecedent events playing some role in the determination of consequent 
events are positive conditions or causes. 

Events may be members of one or several ecosystems. An ecosystem is a 
set of events such that (1) any member event either conditions some other 
member of the set or is conditioned by some other member of the set, or both, 
and (2) each member reflects in itself a perspective, essential to its own char- 
acter, positioning it in a pattern integrating all the members of the set. An 
event in an ecosystem need not be determinate with respect to all the other 
members, since the future might be itself rather indeterminate. But the event 
does take up a perspective on the pattern integrating all members, even if its 
own reflection of the remoter parts of the pattern is fairly indistinct. Also, a 
member event need not be determinate with respect to particular other mem- 
bers, only with respect to the roles in the pattern those other members play. An 
event may be in several ecosystems, taking up perspectives on several inte- 
grating patterns. It is said then to play several roles. 

If something happens to alter an ecosystem, a member event may be 
altered from what would regularly be expected of it. This may affect the 
role the event would be expected to play in some other ecosystem, thus altering 
the second system. The alteration of the second system may in turn change 
what would regularly be expected of another of its member events, which in its 
own turn alters yet another ecosystem in which it plays a role. So the altera- 
tion of the first event produces alterations in an ecosystem of which it is not a 
member and to which it is connected only mediately. 

Changes within an ecosystem can be scientifically interpreted in terms of 
the synchronic pattern of the system. But not all cause-effect relations need be 

17 The doctrine of occasions, of course, has been elaborated by Whitehead. The particu- 
lar variation of his doctrine summarized here is spelled out in greater detail in Moore, 
Neville and Sullivan, of. cit. The word “event” is used here for “occasion” to carry greater 


suggestiveness; Whitehead distinguishes the two, however, with an event signifying a unified 
set of occasions. In the present context the distinction is not very important. 
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regular; some might be quite contingent, subject to no scientific theory; at 
least there is no conceptual difficulty in leaving this hole in determinism. Such 
contingent causation could be understood only by a diachronic historical in- 
terpretation. 

The understanding of a complex action whose legal status is in question 
might involve both synchronic analyses within ecosystems and diachronic 
analyses between ecosystems (or between events that are not important for 
membership in any relevant ecosystem). It is the hope of some sociclogists, 
such as Talcott Parsons, and some urbanologists, such as Walter Isard, that the 
sociophysical environment of events might be one superecosystem, of which the 
ordinary ecosystems we are coming to recognize are only systematic parts; if 
this hope is well grounded we can look forward to a single synchronic 
analysis.18 Other analysts, impressed by unique events of history, by heroes, or 
by the irrational irregularity of so much of life, think synchronic analyses are 
only helpful fictions, and that the real understanding must have the form of 
a story; American legal realists often display something of this sense of the 
contours of causation. 

Concerning causal lines being in, through, between, and tangential to 
ecosystems, it is possible to restate the difficulties increasingly being felt with 
the reliance on statutory law as the primary vehicle of justice. 

Moving from the event under trial back to the responsible cause, we are 
increasingly uncomfortable laying blame or approbation to individuals who 
might have chosen the event in question. The usual explanation of this dis- 
comfort is that we feel the situation gave the individual little alternative, given 
the live options for his mentality, social class, etc.; so we recognize the plea of 
extenuating circumstances. But a more radical interpretation is that as the 
ecological contours of causation are coming to dominance in our expectation 
we are assessing the individual’s choice as far less important than the structure 
of a variety of ecosystems setting up the problem in the first place. That is, 
even recognizing that the person, in full consciousness of his act, with live 
alternatives and a correct interpretation of right and wrong, freely chose to 
bring about the wrongful event—that fact is not as important as the structure 
of some conditioning ecosystem, It is more important to blame and change 
the ecosystem than to hold the individual responsible. If justice is to be served 
in recognition of this sort of interpretation, then statutory criminal law dealing 


18 See, for instance, Walter Isard, General Theory: Social, Political, Economic, and 
Regional, with Particular Reference to Decision Making Analysis, written with Toney E. 
Smith, Peter Isard, Tze Hsiung Tung, and Michael Dacey (Cambridge, Mass.: MIT Press, 
1969). 
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with individuals will at least have to be set in the context of a wider vehicle 
for justice. The present system in which criminal law punishes individuals and 
corporations, and lawmakers legislate to change social conditions, is too frag- 
mentary, piecemeal and bifocal to do justice to particular instances of criminal 
events. 

There is, of course, a grave danger with the line of thinking in the last 
paragraph, namely that it leads to a loss of accountability. It would seem that 
if no individuals are to be held accountable, an individual can do pretty much 
as he pleases, living in bad faith with respect to his responsibilities. True, the 
development of ecological conceptions of causation has invalidated the practice 
of holding individuals solely responsible for events of which they were only 
partial causes. It is a mistake, however, to believe this leads to less rather than 
more moral rigorism. Instead of holding just the one man accountable, the 
whole group of people creating and sustaining the systems contributing to the 
event should be held accountable even if they did not intend the event. To be 
sure there are different levels of responsibility; but every agent affecting the 
causal conditions is responsible in some sense. An informal lesson of this is 
that people not only have negative obligations to refrain from certain lines of 
action; they also have positive responsibilities to create beneficial environments 
for each other’s actions. The danger likely under this conception is too much 
moral rigorism, to the detriment of freedom, not too little accountability. 

Looking from. potential agents to the range of consequences of actions (the 
perspective of legislators rather than judges), the complexity of causal contours 
revealed by an ecosystem analysis makes it almost impossible to determine what 
a complete unit action would be, classifiable by law as enjoined, permitted or 
proscribed. With our present state of science it would be impossible to write 
laws accurately reflecting society’s basic values. But even if we could write 
the laws they would be so complex even savants could not tell whether they 
were breaking a law or not; application would be incredible. The difficulty 
America now experiences writing laws to protect merely physical ecosystems 
from pollution seems to be explainable in part by the lobbying power of wrong- 
minded interest groups.19 But the distinction between physical and social 
ecosystems is crude at best. When legislators begin integrating both kinds into 
their vision of the contours of causation the lobby interests will be seen as 
reflecting social ecosystems with values of their own. Parochial lobbies will be 
seen to be internal to the very concept of the legal regulation of a complex 
society of social and physical ecosystems. 


19 This is a major theme of Cooley and Wandesford-Smith, op. cit. 
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III 


Section I attempted to articulate felt difficulties with statutory law arising 
from a change in the style of experience of Western societies. Section II at- 
tempted to articulate difficulties with respect to a change in our general con- 
ception. of the contours of causation, and hence of responsibility. The present 
section aims to raise problems stemming from the encounter of Western 
society, in which statutory law has grown up, with other cultures lacking 
traditions of statutory law. Diverse as the traditions of canon law might be 
from those of common law, they are of a piece when compared with the systems 
of justice or oriental or nonliterate African societies.?0 

It was remarked in the introduction that we have a world society and yet 
need a world civilization. It is also apparent that most areas of the world are 
in revolution. But many people have made the mistake of thinking there is a 
fairly unified world revolution, varying primarily only with respect to how 
dominant or subterranean it is in any given society. This is a mistake because 
revolutions are always relative in part to their beginnings, and there are many 
different cultures out of which the world’s present revolutions have arisen. 
With respect to their ending point, however, if such a thing can be discerned 
in a revolutionary situation, the present revolutions will all have to take into 
account the technology unifying the world society. This gives them at least one 
thing in common. f 

Technology in one form or several lies behind both the reshaping of 
Western styles of experience and the increasing complexities of causal under- 
standing that are putting pressure on statutory law.?1 So it seems at least 
plausible to assume the applicability to other world cultures of whatever vehicle 
for justice emerges out of the Western civilization, at least by analogy. 

It is important, however, to focus on the basic values undergirding the 
traditional cultures, values that in the West supported the system. of statutory 
law but did not do so in other cultures. These diverse cultural values are 
likely to have a stronger influence on the possibilities for a worldwide system 
of justice than the traditional forms of justice themselves. These values, in 
fact, determine how non-Western cultures respond to Western technology. 
The cultural import of technology as a worldwide institution cannot be assessed 


20 See the relevant comparative sections in John S. Mbiti, African Religions and 
Philosophies (Garden City, N.Y.: Doubleday Anchor, 1970); Sabatino Moscati, Ancient 
Semitic Civilizations (New York: Capricorn, 1960); and Joseph Needham, Science and 
Civilization in China (Cambridge: Cambridge University Press). 

21 See Theodore J. Gordon, “The Feedback between Technology and Values,” Values 
and the Future, edited by Kurt Baier and Nicholas Rescher (New York: The Free Press, 
1969). 
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on the basis of its meaning in Western culture alone. It must be appropriated 
in idiosyncratic ways by each traditional culture, transforming the cultures, no 
doubt, but also being transformed by them. A’ world civilization will be pos- 
sible only when the culturally unique appropriations of technology are fed 
back into the international community, The traditional values affecting the 
transformation of technology will also be determinative in bringing about a 
new vehicle of justice for a world civilization. 

It is difficult to generalize about the values of traditional cultures; the state 
of sociology and anthropology is such that they simply have not gathered the 
data yet.?? But if we remain on a very general level we can hardly go wrong; 
the difficulty on the very general level is to say anything interesting since 
nearly anything is true. What is of interest in the following suggestions is the 
matter of emphasis or importance. 

One of the central values distinguishing Western civilization from others 
is its emphasis on individualism; other cultures may recognize human in- 
dividuality, but that recognition does not play as important a part in the 
formation of their tradition as other values. The importance of the individual 
in the West has given prominence to the notion of equality in the system of 
justice. It has also underscored the penchant in the judicial system for relating 
legally interesting actions to individual agents and for determining the moral 
(legal) worth of individuals in terms of completed actions that can be ascribed 
to them. On a more general level, the emphasis on the individual in the West 
has been such that his unique personal qualities are taken to be more im- 
portant than either his membership in a social class or the roles he plays in an 
integrated social pattern. It is precisely class membership and role playing 
that are interesting alternatives to individualism coming from non-Western 
cultures. In Oriental cultures, especially the Chinese, a leading value is faith- 
fulness to or solidarity with one’s social group.?2® This value has been carried 
from its form in feudal society (it was important in Western feudal society as 
well) straight through to new forms in Marxist or socialist societies.24 It was 
not weakened by the possibility of widespread social mobility that would have 
required a developed capitalist culture.?5 Instead of representative democracy, 
emphasizing the importance of individual judgment in electors and representa- 
tives, Marxist countries are developing governmental forms of mass democracy, 

22 The reason they have not gathered the data probably is that they lack the categories 


by which to recognize relevant information. Their theories need to be better before their 
data can be. 

28 Exceptions must be made to some degree for India and other cultures long influenced 
by the West. 

24 See, for instance, R. W. Southern, The Making of the Middle Ages (New Haven & 
London: Yale University Press, 1953), Chapter Three. 

25 For Confucius, for instance, only the sage is expected to be relatively free of class ties. 
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operating through an externally monolithic party.26 This is in keeping with 
the primary importance of the value of class solidarity, but not with that of 
individualism. 

Nonliterate tribal cultures emphasize the importance of finding identity 
in social roles?! Traditional knowledge, not being communicable in literate 
abstract form, is communicated through learning roles relative to other roles 
in the society. We are inclined to think traditional societies determined by 
integrated roles will not be able to survive the shock of industrial and electronic 
technology. But that may reflect only our preoccupation with an immature 
technological elite that is necessarily mobile. As societies become genuinely 
technological, with everyone exercising a technological function, something 
like a complicated role system might be a far more humane form of life than 
the rootless mobility of the elite we associate with technology in its primitive 
Western stage.28 

There is much reason to think the values of solidarity and role identifica- 
tion, or some technological analogies of them, will be as important in a world 
civilization as those of individualism. Although individualism is apparently 
dominant, being associated with the 19th-century Western imperial powers 
that conquered the globe politically and economically (expressing itself, for 
instance, in the ideals of the United Nations Charter) it may not be able to 
sustain its dominance in a mature technological world society. Its conception 
of equality is under attack due to the change in style of basic experience. Its 
conception of moral responsibility as being associated with individuals and 
being judgeable in terms of classifiable actions is under attack due to the 
development of an ecological consciousness regarding the contours of causation. 
There is also serious question in the minds of many Westerners whether the 
political organization of representative government characteristic of the in- 
dividualistic values is capable of changing society in the radical ways needed 
to accommodate technology and to realize relatively new conceptions of the 
content of justice (e.g., universal welfare, education); it well could be that 
mass democracy is needed for such radical planned change. If so, the values of 
solidarity are the ones that may rise to dominance, at least in the political 
sphere. Finally, the suggestion has been made that the social order of role- 
governed oral societies might be more congenial to the styles of experience 
characteristic of technological society. It would be interesting to inquire 
whether there could be a social order expressive of the feeling of creativity and 


28 See Barraclough, of. cit., Chapter Five. 

27 See Mbiti, op. cit., Chapters Ten, Eleven, Twelve and Fifteen. 

28 See Kenneth Boulding, “The Interplay of Technology and Values: The Emerging 
Superculture,” in Baier and Rescher, op. cit. 








108 THE AMERICAN JOURNAL OF JURISPRUDENCE 


continuity with the environment characterized in Section I. The commune 
style of life pursued by many young products of the technological age is re- 
markedly like a tribal society in many respects; even though commune citizens 
take themselves to be dropping out of the technological society, their experience 
is formed by it and the style of experience is the important variable. These are 
of course mere suggestions, bare hypotheses; but the widespread impact of such 
a phenomena-oriented book as The Greening of America indicates there must 
be something to them. 


CONCLUSION 


We may begin drawing conclusions from this study with a brief review 
and restatement of the points made above. 

In Section I we explored the hypothesis that an electronic technological 
culture will bring with it a style of experience downgrading the value of 
“equality before the law.” The feeling behind this is that equality requires a 
person to be able to identify himself with an action that could equally well 
have been performed by other persons and which alone is that to which the 
law applies. People brought up in the electronic culture find it difficult to 
identify themselves with actions taken out of the context of their entire lives 
and environment. 

In Section II we raised the question of the extent to which the conception 
of the contours of causation supporting the primacy of statutory law has in 
fact given way to a new ecological conception. We traced in a brief model the 
complexity of causation under the new conception, and argued two theses. 
First, “an action,” conceived in terms of the ecological contours of causation, 
is too complex for laws to be written about it; to consider only part of the 
action may be to neglect precisely these consequences about which it would be 
appropriate to legislate. Second, the causes of any action about which there is 
legislation are not only too complex to be dealt with, but in fact are such that 
ecosystems rather than individuals often are the more important causes. This 
section adds up to a challenge to the legal tradition ascribing responsibility for 
desirable or undesirable events to simple moral agents; under any scheme 
moral agents will play some role or other, but the issue here is a matter of 
emphasis. If a system of justice can treat the ecosystems, as well as moral 
individuals, as causes, its statutory elements may well lose primacy. 

Section III considered whether a system of statutory law is likely as the 
primary vehicle of justice in a world civilization in which a dominant value of 
Western civilization, namely individualism, is no longer dominant. The 
challenges of the values of solidarity with one’s social class and of the identifica- 
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tion through role playing in a tribal society were cited, and it was suggested 
those values may have great importance in a technological world civilization. 

The challenges presented to statutory law have not all been of the same 
kind. Those in Section I and II suggested statutory law by its very form 
cannot maintain primacy. Those in Section III suggested the cultural context 
for statutory law might be missing, or at least compromised in a world civiliza- 
tion. 

We must admit certain broad qualifications of the analyses given above. In 
the first place they have been highly speculative or imaginative. At best, as 
predictions they are extrapolations of current trends in a world that always 
surprises; and at worst they are mere guesses. This is certainly not a scientific 
procedure, perhaps not even academically respectable. But someone must 
raise the long-range questions about the future. Unfortunately, academic re- 
spectability has often encouraged scholars to limit their vision to proximate 
problems because those are the only ones for which there is a plausible 
methodology. 

In the second place, the analyses have been very abstract and general. As 
abstract they have ignored distinctions between various kinds of statutory law 
(and these distinctions are often not irrelevant to the abstract point being 
made), between various Western societies exhibiting statutory law traditions, 
and between stages in the growth of the Western tradition. The virtue of such 
abstraction is that, whereas every point is a little wrong and needs qualification, 
each is also right, and the pattern of the whole is what is important. The 
analyses have been general in that they have treated statutory law as a vehicle 
for justice in isolation from other elements of society that also aim at justice. 
The only defense of this is that to include the other elements would have 
required a sociological theory of the relation of law to other institutions. 

As a third point of qualification, it is impossible to tell how seriously to take 
this kind of analysis. When philosophers go underground, as they are often 
forced to do, they sometimes find employment as court jesters. The interesting 
thing about a court jester is that no one knows at the time whether he is 
profound or a fool. This is also true of philosophy, especially when it raises 
questions about the future. But if the philosopher does not make the analysis, 
no one else will. 

This paper has supposed from the beginning that justice has two faces. 
With one face it derives its content from the vehicles that carry it. To the 
extent we think justice itself means equality before the law and the proper 
assignment of individual moral responsibility, we interpret justice in the light 
of emphasis derived from the vehicle of statutory law. With the other face 
justice looks to a more primitive sense of deserts. Although in any particular 
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case it is qualified by cultural forms, justice always connotes a man’s getting 
his due—retribution in criminal action, compensation in civil disputes, satis- 
faction of needs relative to supply of goods, being able to benefit in any way 
proper to himself from the fruits of the earth and his own existence. The vision 
of the second face in the long run is the norm for that of the first. No con- 
ception of justice derived from a particular vehicle can long survive, or 
should, if it fails to provide satisfaction of the more primitive sense of justice. 
This is the leading principle behind the argument that the models of legal 
liability in statutory law are fading from importance. It is by virtue of the 
distinction between the two faces of justice that it is possible to speak of differ- 
ing vehicles for justice at all. 

But now the final question is what the new vehicle for justice will be in a 
worldwide technological culture if statutory justice disappears or takes a sub- 
ordinate role. This paper makes no predictions. If we knew more about the 
relationship between statutory law and literacy we might be able to analogize 
about the relationship between the new vehicle and the culture of electronic 
technology. But we do not. And besides, such reasoning would suppose the 
ultimate theory behind predictions in these matters is a synchronic one of the 
relation between cultural institutions. More likely there will be important 
unique historical determinants. The situation sets the limits within which 
possibilities fall, But heroes, or catastrophes, or fluke votes of irrational 
assemblies ostensibly engaged in some other business, make many of the real 
choices. It behooves students of philosophy of law, however, to wonder about 
the possibilities. 


NATURAL LAW IN CONTEMPORARY 
ANALYTIC PHILOSOPHY 


Lisa H. Perkins 





The article shows that John Searle’s derivation of an “ought” from 
665 99 


an “is” contributes importantly to a contemporary understanding of the 
philosophical basis of natural law theory. It is seen that if we take Aris- 
totle seriously in his characterization of man as a “political animal,” 
Searle’s misleading distinction between “institutional fact” and “brute 
fact” disappears. Henry Veatch’s criticism of Searle’s approach (AMERI- 
CAN JOURNAL OF JURISPRUDENCE 1969) is considered, and rejected on 
grounds that Veatch also relies on that distinction. 


IN AN ARTICLE ON THE effect of recent work in analytic philosophy on its 
long-standing debate with natural law theory,! Henry Veatch argues that, 
appearances to the contrary notwithstanding, John Searle’s ingenious deriva- 
tion of an “ought” from an “is”? brings linguistic philosophy no closer than 
it ever was to the natural law tradition. And surely the subject of Veatch’s 
criticism is in accord with him in this conclusion: Searle’s nervous insistence 
that it is merely a matter of language that makes a promise binding, his reduc- 
tion of all obligations that follow from mere “institutional facts” to “games” 
(as if to make light of both), and his belief that one can consistently reject 
all obligations by avoiding institutional contexts, certainly argue for the view 
that Searle, at least, had not the least intention to align himself with Thomists 
and their ilk. I would like to argue in this paper that both Searle and Veatch 
are incorrect in their common evaluation of the relation between Searle’s 
argument and the natural law position; that their common adoption of an 
irrelevant and misleading distinction between “brute fact” and “institutional 
fact” conceals from both of them the philosophical fact that Searle’s posi- 
tion correctly embodies the only natural law position which is applicable to 
human. affairs. 


Searle’s proof runs as follows: 
1, Jones uttered the words “I hereby promise to pay you, Smith, five dol- 
lars.” 


1 Henry Veatch, “The Defense of Natural Law in the Context of Contemporary Ana- 
lytic Philosophy,” 14 American Journal of Jurisprudence (1969), p. 54. 

2 John R. Searle, Speech Acts (Cambridge: 1969), p. 177. The derivation originally 
appeared in Searle, “How to Derive an ‘Ought’ from an ‘Is, ” 73 Phil. Rev. (1964) p. 43. 
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2. Jones promised to pay Smith five dollars, 

3. Jones placed himself under (undertook) an obligation to pay Smith 
five dollars. 

4. Jones is under an obligation to pay Smith five dollars. 

5. Jones ought to pay Smith five dollars. 


All the steps are related by entailment or by further propositions reducible to 
entailment. 

Searle sees the proof as no more related to morality than a similar proof 
that a runner, “tagged out” by the shortstop while attempting to reach third 
base, “ought” to leave the field. Both “promising” and baseball are games, 
defined by constitutive rules. It is from the constitutive rules of baseball that 
we characterize scattered sacks as “second base” and “third base,” one man 
as a “shortstop” and another as a “runner,” and understand the type of op- 
position that characterizes their relationship; it is from these rules that we 
define “tagging” and “out,” and derive the runner’s “obligation” to leave 
the field. Fact and value, description and prescription, empirical proposition 
and normative proposition, begin and end with the rules of baseball. Similar- 
ly, the derivation that Jones ought to pay Smith five dollars depends from 
beginning to end on the rules of promising, ignorant of which we can com- 
prehend neither the initial sentence uttered by Jones nor the final obligation. 
It cannot be an independent “fact” that “promises ought to be kept,” for 
without the full rules of the “game,” the very notion of a “promise” is strictly 
unintelligible. This, in essence, is Searle’s position on the status of his proof; 
as he puts it, “it is often a matter of fact that one has certain obligations, 
commitments, rights and responsibilities, but it is a matter of institutional, 
not of brute fact.”® Without the institution, without the constitutive rules, 
no sense can be made of the obligation; with them, the obligation follows by 
definition from the initial act indicating participation in the institution. This 
position seems to me to be entirely sound.4 

Let us consider Veatch’s objection to it, or rather, his argument that it 
is not consonant with natural law theory. Veatch claims that Searle’s explana- 
tion of his proof destroys even a “seeming analogy” between analytic and 
natural law ethics; for we have implied in his explanation a contrast between 
being obligated merely by convention (nomos), institutionally, just because 


3 Searle, Speech Acts, pp. 184-185; quoted Veatch, op. eit., p. 61. 

4 And Searle misleadingly overstates his case, to the point of defeating it, when he 
says that “It is perfectly consistent with my account for someone to argue ‘One ought 
never to keep promises’ ” ‘(ibid) when all he means is that it is perfectly proper to deny 
the worth of the entire institution of promising. Even his “nihilistic anarchist” could 
not argue so, unless anarchists alone are licensed for self-contradiction; it is like arguing, 
“One ought never to be ‘out’ in baseball.” It wouldn’t be baseball, then. 
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of human rules and associations, and being really obligated, by nature itself 
(physis), “in virtue of the very nature of things.” 


To point the issue more concretely and in terms of Searle’s own examples, 
as Searle would have it, for someone to make a promise and yet deny 

. that he had any obligation to carry it out would be to disregard the plain 
meaning of the word “promise” and so to violate the rules of language. 
In contrast, from the standpoint of a natural law ethic for someone to 
make a promise and yet repudiate his obligation to carry it out would be 
to violate no less than a law of nature, whatever might be the conventions 
of language... 5 


But what if the “conventions of language,” the structure of the institutions, 
did not happen to contain a definition of “promise”? Could there be such 
a structure in a going society? And if there were, would it make any sense 
to speak of an “obligation” to do that which language does not permit us to 
define? It seems that Veatch ignores the nature of the act we are discussing. 


II 


What is a promise, anyway? It is a species of commitment, “Commit- 
ment” itself may well be irreducible; it will be sufficient for our purposes to 
give some necessary conditions for the proper use of the term. 

First, any action properly designated a “commitment” originates a train 
of obligations: because of that commitment, one who commits himself has 
obligations, nonoptional patterns of behavior and courses of action, which 
otherwise he would not have. Therefore, given the ordinary moral dimen- 
sions of choice and the usual requirements for an obligation to exist, a com- 
mitment must be fully voluntary on the part of him who makes it. A commit- 
ment made under duress fails to obligate, as does a commitment undertaken 
by one not competent to take responsibility for his choices, as does a commit- 
ment undertaken in unavoidable ignorance of the relevant circumstances. 
These conditions in whole and in part are, of course, subject to qualifications 
which have been elaborated at great length in the common law in considera- 
tion of the type of commitment known as “contract.”® It was first in contract 
law, be it noted, and not in moral philosophy, that the conditions themselves 
were worked out, and this fact turns out to be more than a historical foot- 


5 Veatch, op. cit, p. 61 (my italics). 

6 See, for an interesting discussion of the logical structure of terms like “contract,” 
H. L. A. Hart, “The Ascription of Responsibilities and Rights,” Logic and Language, 
ed. Anthony Flew, First Series (Oxford: Basil Blackwell, 1960). The main thesis of the 
article is untenable, but the discussion of ‘‘defeasibility” seems sound. 
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note. For of the various species of commitment—the “New Year's Resolu- 
tion” type, in which the committor binds himself to himself; the “promise” 
sort, in which the committor binds himself to another; the “contract” sort, 
in which two committors bind themselves mutually to each other; and the 
various sorts of collective commitment which are available to persons in as- 
sociation—it is the “contract” which turns out to be most crucial to the day-to- 
day operations of a going society. It is less visible, hence easier to avoid 
honoring, than a major collective commitment undertaken by the whole 
society; yet, if contracts are not fulfilled, the practicality of division of labor 
diminishes drastically and the society is bound to a deadening inefficiency. 

The contract, then, is at the heart of the organized society, society struc- 
tured into institutions and associations; and it is no accident that the logical 
structure of a “commitment” should have been worked out there. “Con- 
tracts ought to be honored” just as “promises ought to be kept””—by defini- 
tion. But could a society be structured to eliminate completely the “contract 
game,” as a society could be structured to prohibit gambling, or baseball? 
Certainly, we can predict that it would have to be a small and very close- 
knit one; but all it would require is a single constitutive rule specifying that 
the only commitment that may be made in the society is a collective one. 
Persons in the society would be forbidden to deal with each other individually 
or make decisions individually or in partial groups or partial associations; 
they would be required to submit all questions to a general meeting of the 
association as a whole, where the society would enter into a collective delib- 
eration and decision as to the proper course of action, and a collective com- 
mitment to make sure that that course was carried out. The only individual 
commitment which would be meaningful would be each member’s initial 
commitment to the association, to participate in it and to be bound by it. 
I cannot say for sure whether or not any society has ever functioned this way," 
nor can I say whether or not such a society would be a good one, although I 
can predict my response if invited to join one; I can say that such a structure 
would eliminate the institutions of “contract” and “promise” (the “contract- 
ing game” and the “promising game”), and I do not see how it would be 
contrary to natural law. For all that is claimed to be by natural law is that we 
ought to keep those promises that we make; but there is no provision that 
we must make promises at all, and it is at least logically possible that some 
people live long and virtuous lives without ever finding themselves called on to 
make one. 

In summary, then: Up to this point, I have shown that “oughts,” obliga- 


7 I’ve heard that small religious societies sometimes worked this way, but I can’t vouch 
for it. 
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tions, certainly follow from commitments made institutionally—commitments 
to participate in an institution. Four points ought to be noted at this junc- 
ture, First, it is the commitment that generates the obligation, not the mere 
existence of the institution. Never having played ice hockey, I have never 
been under an obligation to take a seat in the penalty box; more than that, 
I have never been liable, no matter what my behavior, to being put in a posi- 
tion where I would be obligated to take a seat in the penalty box. Second, 
the structure of the obligations, the manner of their generation, the logic of 
their justification, are the same whether the institution be baseball or marriage, 
ice hockey or promising or life in ordered society. Obviously some commit- 
ments are more serious than others by reason of their content and the amount 
of our lives they will consume; but the form remains the same. Third, action 
where choice is expected (the voluntary action of a person supposed to be 
responsible) implies a commitment and concomitant obligation. The truth 
of social contract theory is that life in ordered society commits a man to pre- 
serve that order as best he may. The truth that emerged from the Nuremberg 
Trials was that a man commits himself in an action, and can be held respon- 
sible for it, even when he’s doing it “only in obedience to orders,” and in- 
sists that he made no conscious choice at all concerning its propriety. Fourth, 
we have as yet no reason at all to believe some particular institution (e.g., 
promising) is morally necessary for a good society. 

Now, what appears important to Veatch is the question remaining: Are 
there obligations other than those that follow from commitments, ordinarily 
but not always conscious—obligations which exist entirely independently of 
all human institutions? I don’t see how there can be. We can try two ap- 
proaches to find an answer to this question. First, since the assertion I defend 
is the assertion that “There are no obligations existing independently of hu- 
man institutions (or practices or rules or definitions)” we may look for a 
counterexample. Second, we may try to find an answer a priori, by an exami- 
nation of one salient aspect of the creature for which the natural law legislates. 


III 


What would be a good search procedure if the object of the search is an 
obligation which exists independently of any human institutions? I would 
like to use Veatch’s own example; it is “promise keeping” which he finds to 
be necessary for human perfection. But I think I have shown, bearing out 
Searle’s opinion on the point, that “promise keeping” is an institution among 
others, useful but not at all necessary for a good society. It could be elimi- 
nated and its uses taken over by other institutions, in which case the obligation 
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“to keep your promises” would become unintelligible. Surely, descending to 
more specific obligations will not help us; my daily and specific obligations 
all seem to concern my family (legally defined), other motorists, my students 
and colleagues and superiors at the university, all of which obligations are 
comprehensible only within the structured legal context of the organized 
society. We will have to pick a more general and comprehensive obligation, 
one which applies to human beings as human beings and crosses all bound- 
aries which separate nations, cultures and legal states. 

“Do good and avoid evil” is surely general enough, only because notor- 
iously tautologous. Perhaps the best that can be found is the next most gen- 
eral, “one should do harm to no man.”§ But if this is to be our proposition 
for examination, we are surely lost before we begin, for “harm” is subject 
only to cultural or institutional definition. What will harm a man? Apparent- 
ly, taking his life will not, for there has never been a society which did not 
sanction the taking of human life. If I could see all faithful adherents of 
natural law theory uniformly condemning all previous societies on this point, 
I might disregard that evidence; but I think the Society of Friends contains 
the only public adherents of both some form of natural law theory and the 
nonkilling of human beings. All other types of natural law theorists seem to 
find room somewhere in the philosophy for just wars, capital punishment as 
required by law, and sundry other programs designed to give moral comfort 
to those who would exterminate some number of their fellows. And they find 
a good deal of room in the philosophy for duty, honor, love of country, and 
other (nonhuman) entities for the preservation of which a man may, and 
sometimes must, give up his own life. I must conclude that, along with 
almost every other theory designed to account for law and morals, natural 
law theory allows that in many situations the “natural” human organism’s 
natural life is not. the highest good, but that something else is to be preferred 
to it. I find this conclusion sound and proper, but I defy you to make clear 
just what you mean by “honor,” “country,” “lawful punishment” or “duty” 
without bringing in hosts of institutions which form a part of the society of 
that agent whose choice must be to give up his life or take another’s. If even 
the taking of human life cannot count as “harm” without institutional quali- 
fication, surely we will look in vain for another type of “harm” which will 
count as such independently of all human institutions and definitions. 

There are other plausible candidates for obligations; “Do unto others as 
you would have them do unto you” is time-honored and well respected. But 
surely, even in its original formulation, it must have been understood con- 


8 St. Thomas’s suggestion. S. T. Ia Iae Q. 95, Art. 2. 
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textually and conditionally. For no one ever believed that a judge should 
sentence a criminal lightly because, in the criminal’s position, he would like 
to be sentenced lightly; that I should refrain from reprimanding or punishing 
my child because, as a child, J disliked being reprimanded or punished; that 
we should let the liar get away with his lie, for when we tell lies, we always 
like to get away with it; that I should give all my students A’s . . . etc. As 
a matter of fact, the “Golden Rule” has so few applications to daily life and 
daily duties that I must think it was fashioned only to cover the occasions 
(rare in any society) when no institutionally defined obligation can be found 
to apply. 

‘It would seem, on this sampling, that an obligation sufficiently absolute to 
cross all boundaries may be difficult to find, for we have certainly considered 
some of the most popular candidates. Perhaps the error lies in assuming that 
the search ever could be successful. For, I will argue, there are good reasons 
for thinking that it could not succeed, that no obligation that turned out to 
exist independently of human institutions could be an obligation for human 
beings. 

Man is, after all, a political animal; a creature best fitted to live in a 
polis, a political association, based on the (artificial) equality of citizenship 
and legal institutions.» The human in isolation is not man at all, but either 
beast or god. Therefore all specifically human action is mediated through 
the polis, i.e., through its institutions. As human morality is concerned only 
with human action, morality is not to be understood save through these in- 
stitutions. Therefore all morality is to be understood in terms of institutional 
“facts” and obligations some crucial term of which must be defined in the 
context of institutions to which the agent bound by the obligation has im- 
plicitly or explicitly committed himself. And the way we know that all this 
is so, the proof that man is designed to function in a lawful, lawgiving con- 
text of institutions, is that man, alone of all the animals, has the gift of com- 
munication by means of a structured language.1° 

And therefore it follows that Veatch is most improperly harsh on Searle, 
when he says concerning his proof, 


9 As one natural law theorist put it, there “exists a political natural law which, based 
upon the political instinct of man, establishes political society and all that is essential to it, 
especially the public authority and the civil law, the latter being considered not in its con- 
crete dispositions but in its principle and its method of elaboration.” Jean Dabin, “Is 
There a Juridical Natural Law?” The Nature of Law, ed. Martin Golding (New York: 
Random House, 1966), p. 33 (my italics). This brief analysis is based, of course, on 
Aristotle, Politics, Book I, esp. chap. 2; also NE Book V, esp. chap. 6. 

10 Aristotle, Politics, Book I, chap. 2, 1253a. 
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All the same, what is thus guaranteed is, as it were, merely our right to 
talk this way; there is no guarantee that things really are this way.!1 


What sense can this make, when we are considering a creature whose existence 
is in his speaking? Language, too, is an action, and exists, if anything in 
human experience does. The point is that “brute fact,” as both Searle and 
Veatch use the term, has rather little to do with the more important aspects 
of human experience. Surely, “brute facts,” facts which have no reference 
at all to the specifically human, are needed on occasion (e.g., facts about 
strengths of materials which we must have to build a bridge properly, facts 
about ligaments which we must have to treat a sprained ankle properly) ; 
but in the light of what has been said, I do not see that Searle and Veatch 
can maintain that “institutional facts” are somehow less “natural.” It is 
natural for men to talk; it is natural for them to form institutions with con- 
stitutive rules and make laws and adopt conventions. There are purposes for 
which it makes sense to contrast physis and nomos, but deciding what is 
natural for men is not one of them. If we discovered creatures in the world 
who looked like us but had no language or institutions or laws, we would 
know ipso facto that they were not human, for it is not natural for human 
beings to live that way. The use of language implies a commitment as much 
as life in society does—a commitment to communicate, i.e., to use that lan- 
guage in a way that others may understand if they too are users of that lan- 
guage; i.e., to use that language properly. Thus, Jones has an obligation to 
follow through on that promise he made to Smith, and so does an anarchist 
who opposes the whole institution of promising—the obligation is built into 
the language, which is built into the institution, and the institution is built 
into nature by the fact that man is a political, i.e., an institutional, animal. 
What is throwing off both Searle and Veatch, I think, is the optional character 
of the particular institutions of each society. I take it to be as obvious a 
“natural law” as ever there was that human beings will communicate by a 
structured language; but no law of nature is broken if English is not the lan- 
guage employed. That there shall be institutions, and institutional rules, and 
institutional facts, I take to be natural to every human society; but the in- 
stitutions can and do vary widely from society to society, and no one sort is 
more sanctioned by “nature” than any other. 

We may conclude, then, that it is by nature that human beings commit 
themselves institutionally; the institutions are therefore by nature and commit- 
ment as natural to man as eating. Therefore “obligation” and “ought” are by 
nature; but particular obligations are by the conventions which men lay down. 


11 Veatch, of. cit., p. 68. 
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In discovering the “institutional fact” and the “institutional obligation,” then, 
Searle has, apparently unwittingly, articulated the essence of natural law 
theory in modern-dress philosophical language. I regard it as a singular 
pity that Professor Veatch, dedicated as he is to the preservation of that theory, 
has failed to see the significance of this discovery. 


A RESPONSE TO PROFESSOR PERKINS 
G. W. Constable 





SEARLE ARGUES THAT BY COMMITTING himself to an institution and to its 
language (as to a game), man takes on the obligations of the constitutive 
rules thereof.1 Veatch suggests that since the particular commitment is op- 
tional, this thesis does not support any natural law obligations.?2 Perkins, to 
the contrary, argues that this tendency to institutional and language commit- 
ment, and to the related obligations, is inherent in human nature and thus 
supplies the basis of natural law, although it involves no commitment to any 
particular institution or language.? 

What we have from Professor Perkins is a natural law with no content 
in it beyond the rule that man must function institutionally and with lan- 
guage. One should, I suppose, be grateful for any attempt to rescue the be- 
leaguered natural law position from its relativist enemies; but it seems to me 
that Professor Perkins’ effort, earnest though it is, only strengthens the siege. 
One cannot be grateful for an attempted rescue which concedes everything 
needed for the defense. What is one to think of a natural law whereunder 
“ ‘obligation’ and ‘ought’ are by nature; but particular obligations are by 
conventions which men lay down”?* Can one take comfort where there is 
a commitment to institutions and language in general but “no one sort is 
more sanctioned by nature than by any other’’?5 Surely all is lost when it 
is admitted that there is no particular obligation which is absolute® and that 
the time-honored natural law precepts like “do good,” and “do not harm” 
and even the golden rule itself, have no fixed content. 

To be obligated to nothing in particular is not to be obligated at all. Such 
a natural law gives no guidance as between, say, a gestapolike institution 
and its opposite; between systems which permit suicide or human sacrifices 
or militant aggression on the one hand and systems which protect life on the 
other; between tyranny and a democracy; between the marriage institution 
and permissive promiscuity. 


1 Searle, Speech Acts, cited in footnote 2 of Perkins’ article in this issue, “Natural Law 
in Contemporary Analytic Philosophy.” 

2 Veatch, “The Defense of Natural Law in the Context of Contemporary Analytic 
Philosophy,” 14 Amer. J. Jurisp. 54'(1969). 

3 Perkins, ibid., p. 111. 

* Ibid., p. 118. 

5 Ibid., p. 118. 

6 Ibid., p. 117. 

T Ibid., pp. 116-117. 
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Yet, Professor Perkins does us a service by focusing our attention upon 
the fundamental area of fact from which we must derive any natural law 
obligations if they are to be derived at all—that is to say, the area of human 
commitment to some end, be it baseball or a prosperous community or hap- 
piness or life or liberty or something else. It is always timely to be reminded 
that all laws—all “oughts”—are simply willed means deriving their authority 
from their ability to lead to a willed end—the volitional “is.” For all laws 
are in essence volitional expressions embodying behavioral directives necessary 
to effect an intention. Their imperatives—their “shalls,” “shall nots,” “mays,” 
their commands, prohibitions and permissions—have authority because they 
constitute the practical means for achieving the wanted result. He who wills 
the end necessarily wills the means. 

And it follows that if there are to be any natural “oughts” in the sense 
of absolute and universally binding prescriptions of conduct, then we must 
find as a factual “is” some universally fixed commitment to an end in human 
will. Without a constant, fixed, volitional end or ends, there can certainly 
be no constant, fixed legal means. 

Professor Perkins, along with many others, sees this problem with all its 
discouraging difficulties. The only trouble is, unlike others, she has disguised 
her surrender behind an empty generalized “natural obligation.” 

It does look impossible to find in the human psyche a universally prevailing 
volitional commitment. For a universal commitment can only arise if every- 
one always has the same end. And everyone always has the same end only 
(a) if there is mutual agreement on the end, or (b) if there is somehow in- 
fixed in human volition a psychologically constant imperative which is not 
dependent upon conscious acknowledgment of it or upon agreement to it. 
But (a) is totally inadequate, as disagreements arise on a vast scale and in 
the most important cases. ‘The binding authority of any proposed natural 
law will die when disagreement as to the controlling end arises. And (b) is 
apparently contradictory in that volition seems to imply a free power of 
choice; and how, therefore, can there be any constant direction in volition 
which by definition implies spontaneity, freedom, and autonomy? 

What indeed can men be said always to want? Certainly the use of lan- 
guage and institutional structures does not presuppose any fixed want. Nor 
are there any universally fixed biological, psychological, political, economic, 
religious, or social drives. An inspection would seem to reveal that there is 
no specific human end that cannot and is not constantly set aside, for example, 
even the ends of happiness or life itself (since many choose suicide) or the 
end of a prosperous community life (since many choose poverty and solitude). 

What remains? It seems to me that to answer this question, we must 
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look into the psychological origin of volitional ends to see whether there is 
anything fixed at the source which may serve to fix the end. The reason this 
seems appropriate is that in rational motivation it would appear that a human 
end is simply the concordance of a means with the nature of the beginner. The 
pull of the end is generated by the push of the beginning. That is to say, one 
wills the successful expression of the operative principle or thrust that possesses 
one’s mind (whatever its direction may be). The human end is the perfection 
or success with which some act or reality expresses the direction inherent in 
the initiating power. Therefore, one must look to the direction buried within 
that originating thrust, that initiating power, for the source of the end. 

What then is the nature of the initiative, the thrust, within men’s minds? 
Is it simply the variable direction of an arbitrary initiator, so that the end 
is a life of complete freedom of action? Clearly the human thrust is that 
of the whole mind, the whole intellectual mover, the whole person and one 
might easily conclude that its direction is as wide and as variable as the direc- 
tion of a rational mind—which is to say, infinitely variable. One will there- 
fore ask whether anything is to be gained from pushing the inquiry back to 
the natural thrust of the individual mind. The answer, it is submitted, is 
in the affirmative. There is one constant direction, and it is the only one, 
in the mind’s thrust. No matter how variable the apparent end in human 
intentions, the mind always moves to execute a thrust toward what it deems 
a “being”; that is toward making something real, toward the production of 
a conceived result, toward the realization of a rational entity, a “thing,” 
considering even negatives, “no-things,” as such entities. But if it moves 
toward being generally, it must be propelled by a mover equal to such a 
generalized motion; that is to say, a mover which accounts for being, a crea- 
tive mover; for as Aquinas long ago pointed out “a particular cause does not 
give a universal motion.”8 If then there is a creative, existential initiative at 
work, it follows that the end of a mind impelled thereby will be success in 
expressing its thrust. In short, the infixed end of a rational mind will be aptly 
to image the Creator. Another way of saying this is, the universally constant 
end of volition is simply success, perfection, goodness, as such; that is to say, 
fulfillment of the simple initiative toward being. The will is not free, the 
“I” is not a completely autonomous mover, in this regard. It is subordinate 
and filiative to this existential initiative which is within yet distinct from the 
“J.” A rational being cannot help having this underlying inclination, though 
it can fail to understand it, and even refuse to acknowledge it; it can adopt 
an infrarational initiative; and, of course, at all events it can fail to express it 
successfully, 


8 Aquinas, Summa Theologica I-II, Q 9, Art. 6. 
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Still, have we advanced by saying that man always moves toward good- 
ness in the sense noted? It is submitted that there is a tremendous gain here, 
although it is subtle and elusive. Man’s commitment, based on his inherent 
natural thrust toward being in general, is not toward any particular good, 
but simply toward the operation and function of doing good; toward the pro- 
cess of seeking being and goodness. For this operation, function and process 
are what carry out and express and image the suggested operative thrust. 
Our own end lies in the fulfillment involved in this operation; it lies in the 
success of our functioning in a process of making things to be in such a manner 
as aptly to express the simple initiative toward being. We are wedded by 
nature to no particular goods whatever except insofar as particular goods 
promote this process of doing good which expresses and images the under- 
lying initiative. But we are wedded by nature to these latter particular goods. 

What are these particular goods, these legal means, these “oughts”? They 
are the goods which enable the operation to proceed successfully in its reflec- 
tion of the creative principle behind it. We are like painters who love to paint 
things white: while we are not committed to paint any particular thing 
white, we are committed to the activity of painting white whatever the thing 
may be. This bespeaks an operative principle, or actor, whose nature is simply 
to enact whiteness; and such an actor can only be fulfilled, that is to say, 
successfully expressed, through the activity of producing whiteness. There- 
fore, we prohibit actions which exhaust the paint supply or which eliminate 
the objects to paint or which remove opportunities to paint, or which dll 
all the painters; and conversely, we encourage whatever prospers the painting 
process. It is the process, the operation, the activity, which successfully carries 
out the thrust. 

Be it especially noted that to be committed to the success of a creative 
process is not to be committed to the fulfillment of oneself as a self-determining 
individual. The fulfillment which is man’s end lies in the imaging of the 
initiative toward being and not in the imaging of any autonomous personal 
initiative. The end transcends both our individual life and our part in the 
process. Long life or personal earthly happiness and well-being or community 
prosperity are not per se a man’s end, nor is death or pain per se an evil. We 
can kill what kills productivity; we can destroy what inhibits creativity; it 
is sufficient to our sense of goodness that the creative principle is imaged, 
The natural legal pattern might be compared to the design of a garden where- 
in much is sacrificed and much is promoted in the interest of an overall pat- 
tern of growth expressive of a creative power. 

It is submitted that there is this one and only this one end in human 
volition, and that all other so-called ends are really only means to achieve 
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it. It is a hopeless undertaking to attempt to discover any other controlling 
end or to arrive at any hierarchy among various proposed ends. The only 
possible hierarchy for natural law purposes is a hierarchy among means to 
the one final end. 

Elusive though it may seem, there is a real content to the “natural” legal 
means to this universal end. The natural law consists in the rules necessary 
to foster among humans the process of doing good wherein the creative prin- 
ciple, within yet distinct from man, is imaged. Natural laws are in substance 
the prescriptions for a pattern of creativity because man is by nature an agent 
of creativity.? 


® These ideas are developed more fully by the author in “Who Can Determine What the 
Natural Law Is?” 7 Nat. Law Forum 54 (1962); and “What Does Natural Law Offer?” 4 
Cath. U. L. Rev. (1954). 


TOWARD A JURISPRUDENCE FOR 
THE LAW OFFICE 


by Louis M. Brown* and Thomas L. Shaffer** 


Brown is the founder and foremost exponent of preventive law 
jurisprudence. Shaffer has dwelt in recent books and essays on the 
parallels between humanistic psychology and the life of lawyers. In this 
dialogue they focus their somewhat diverse insights on law as living; on 
their agreement that lawyer-client decisions are law in any functional 
sense of the word; and on the premise that an explicable jurisprudence is 
implicit in the process of law office decision making. 


BROWN: My experience in law has been as a lawyer, which is part of our 
total system of the delivery of the law. The lawyer’s function is complex. My 
personal emphasis has been on preventive law, where the lawyer’s purpose is 
to guide his client so as to minimize risks, and maximize rights. Its purpose 
and effect, then, is to avoid possible dispute.! 

The forum is the law office rather than the courtroom. The legal matter 
rarely reaches a courtroom. The final legal determination takes place in the law 
office. The legal decisions are finalized by the lawyer. In this context, the 
decisional process of the lawyer is as significant for a particular client as would 
be the decision of a court for a litigant. 


SHAFFER: That suggests two novelties one does not ordinarily find in the 
literature of jurisprudence—(1) lawyer as decision maker,? and (2) lawyer as 


* Adjunct Professor of Law, University of Southern California; member of the California 
Bar. 

** Dean, Notre Dame Law School. 

1 L. Brown, Planning By Lawyers (1967); L. Brown, “The Practice of Preventive Law,” 
35 Jour. Amer. Jud. Soc. 45 (1951); L. Brown, “Legal Autopsy,” 39 Ibid. 47 (1955); L. 
Brown, “The Law Office—A Preventive Law Laboratory,” 104 U. Penn. L. Rev. 940 
(1956); L. Brown, “Law Offices for Middle-Income Clients,” 40 Jour. St. Bar Calif. 720 
(1965) ; L. Brown, “Legal Audit,” 38 So. Cal. L. Rev. 431 (1965); other citations in L. 
Brown, Articles On Preventive Law (1969). 

2 The greatest of all common law judges described something of the dilemma of decision, 
and hinted at the affective loneliness of it when he rejected easy analogies of property 
ownership in an appealing wrongful death case, in Hynes v. New York Central R. Co., 231 
N.Y. 229, 131 N.E. 898 (1921); “rights and duties in systems of living law are not built 
upon such quicksands.” In enlarging upon the process, he said—B. Cardozo, The Growth 
of the Law (1924), p. 99: 

The vigils and the quest yield at most of few remote analogies, which can be 
turned as easily to the service of one side as to the service of the other. What are 
you going to do to persuade? What am I going to do to decide? Perhaps we shall, 
neither of us, be fully conscious of the implications of the process. Much that goes 
on in the mind is subconscious or nearly so. But if, when the task is finished, we 
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counselor (what Carl Rogers would call a “helping person”). It suggests a 
challenge too: If jurisprudence cannot address those professional realities, it 
cannot learn from lawyers and it cannot teach lawyers about their personal- 
professional lives. 

My special concern is the human relationship within which this law office 
decisional process occurs, and out of which law office legal decisions emerge.? 
As decisions here parallel judicial judgments, I suggest that the legal counseling 
relationship parallels relationships between judge and jury,* or relationships 
between judges as makers of law and legal custom or other branches of govern- 
ment as makers of law.5 We do not have a jurisprudence of counseling. 

Legal counseling develops much of its jurisprudence from modern human- 
istic psychology. The counselor relates at a person-to-person level in which 
feelings (his own and his client’s) are relevant as facts. And he operates within 
a set of concerns in which counselor behavior is more useful than conflict 
(advocacy) behavior. Rogers® generalizes these concerns as: 


acceptance of the client (“unconditional positive regard”) ; understanding 
of the client (empathy) ; and self-awareness (congruence). 


The jurisprudence implicit in the image of lawyer as helping person is an 
optimistic jurisprudence. The Rogerian model is that people are resourceful 
enough to amend and repair their lives. Humanistic psychology seeks to tap 





ask ourselves what we have done, we shall find, if we are frank in the answer, that 
with such equipment as we have, we have been playing the philosopher. 
If one seeks something a bit more pragmatic by way of explanation, he may find guidance 
to the judicial process and analogies to the affective content, and the limits, of a decision 
made by a person or consortium of persons in a lawyer’s office. T. Shaffer, Readings on 
the Common Law (1967), p. 42: 

Government has undertaken to resolve private disputes out of nothing more 
recondite than the demand made upon government to keep the peace. And it has 
found that some consistency and objectivity is needed in resolving disputes-—-perhaps 
because Browning’s king, or Calaban [in “Pippa Passes” and “Calaban Upon 

- Setebos,” both literary analogies suggested by Pollock], or the theocratic judge 
of colonial Massachusetts were not in practice capable of keeping the peace for 
long. (That is a pragmatic way to describe an aspiration to objective decision. 
Most men would probably find it hard to achieve a description which did not 
include the word “justice.”) 

3 Most of my work has been in the “estate-planning” practice—e.g.: Death, Property 
and Lawyers (1971); Planning and Drafting Wills and Trusts (1972), Ch. I; “Three Models 
for the Estate-Planning Counselor,” in the Proceedings of the 1972 Estate Planning Institute, 
University of Miami. See R. Grismer and T. Shaffer, “Experience-Based Teaching Methods 
in Legal Counseling,” 19 Cleveland State Law Review 448 (1970). 

4 L. Green, Judge and Jury (1930); see Reid, “A Peculiar Mode of Expression (Judge 
Doe’s Use of the Distinction Between Law and Fact),” 1963 Wash. U.L.Q. 427; ef. T 
Shaffer, “Appellate Courts and Prejudiced Verdicts,” 26 Univ. of Pittsburgh L. Rev. 1 
(1964). 

5 Cf. L. Fuller, “Human Interaction and the Law,” 14 Amer. Jour. Juris. 1 (1969). 

6 C. Rogers, Client-Centered Therapy (1965); see C. Rogers, On Becoming A Person 
(1961). 
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human resources, as the physician taps physical resources, in the hope that the 
human psyche regenerates. 

But the helping-person model? in a law office jurisprudence narrows and 
professionalizes this humanistic view of clients. That is where Rogers’ insights 
are tempered by your preventive law concept; viewing the law office product 
as a legal decision suggests the qualities of foresight and comprehension. The 
optimistic view of man is specialized into a prudent view of man; because of 
his counselor, the client understands the consequences of his actions. He agrees 
in advance to the consequences of his decision in the law office, in an inter- 
personal instance of Dewey’s logic-of-consequences concept.6 Law office 
jurisprudence is like conflict jurisprudence, but different because it is also a 
helping-person jurisprudence. It is like the helping-person philosophy prom- 
inent in nonlegal counseling, but different because the law office process is a 
process of decision making. 

The decision in the law office is assented to by at least two people, but, 
like “justice” writ large, it depends for its validity on a consensus that reaches 
beyond the law office. A litigated decision must be “just”—that is, it must 
satisfy most of the people most of the time. A law office decision must be pre- 
ventive; it must satisfy the people who live with its consequences. Nonlegal 
counseling can afford to pay less attention to consequences and consensus. 
It aims at information and at the facilitation of decision making by the client.? 
But legal counseling is always done in the shadow of external, even institu- 
tional, validation. The legal counselor has to make up his mind; other coun- 
selors often do not.10 

One further consequence of law office jurisprudence is the social effect 
of the law office decision. A lawyer who advises his corporate client to sail 
less close to the winds of the Internal Revenue Code is making a decision with 
accounting consequences, risk consequences, and social consequences analogous 
to the consequences of the same sort of decision being made in the Tax Court. 


BROWN: The legal counselor is frequently mentioned in texts on professional 
responsibility,11 usually in the context of dispute resolution. The lawyer con- 
sulted regarding dispute resolution is also a helping person. I do not think 


7 The model is developed more advertently in T. Shaffer, note 3, supra (U. Miami). 

8 J. Dewey, “Logical Method and Law,” 10 Cornell L. Quar. 17 (1924). 

9 These generalizations are developed in L. Tyler, The Work of the Counselor (3d ed. 
1969). 

10 See E. Porter, An Introduction to Therapeutic Counseling (1950). 

11 V, Countryman and T. Finman, The Lawyer in Modern Society (1966), p. 310-313; 
E. Cheatham, Cases and Materials on the Legal Profession (1955), p. 220-227. See also 
Llewellyn, The Modern Approach to Counselling and Advocacy-~Especially in Commercial 
Transactions (1946), p. 167; Redmount, “Humanistic Law through Legal Counselling,” 
2 Conn, L. Rev. 98 (1969). 
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that either of us means to exclude this sort of counseling function, though we 
would try to differentiate the litigating (dispute resolving) lawyering function 
from the preventive law lawyering function. The litigating lawyer, in the 
last analysis, can and frequently does rely upon a lawsuit for resolution. He 
may counsel a client, but he does so against a backdrop of ultimate court de- 
cision. 

You point up a social consequence of law office, preventive law jurispru- 
dence. There are social consequences, as you say, of law office decisions. One 
of the specific social consequences of effective preventive law counseling is that 
it tends to reduce the incidence of legal trouble. 

We assume that some alternatives are legally safer than others. There is 
a jurisprudential foundation for this premise. It lies within a formula which 
can be diagrammed as FACT > LAW (or legal consequence). There can be 
no legal consequence save that which rests upon some factual occurrence(s). 
Change or alter facts and you may modify legal consequences.12 It does make 
a difference in legal consequences whether a person does or does not sign 
on the dotted line. One set of words, rather than another set of words, can 


12 “Every right is a consequence attached by the law to one or more facts which the law 
defines... .” O. Holmes, The Common Law (1881), p. 214. 

“When a rule of law has been reduced to words it is a statement of the legal effect of 
operative facts; i.e., it is a statement that certain facts will normally be followed by certain 
immediate or remote consequences in the form of action or non-action by the judicial and 
executive agents of society.” A. Corbin, “Legal Analysis and Terminology,” 29 Yale L.]. 
163, 164 (1919). 

“Every legal proposition that contains a norm attaches a command or a prohibition to 
a given set of facts as the legal consequence of the latter.’ E. Ehrlich, Fundamental Prin- 
ciples of the Sociology of Law (W. Moll transl. 1936), p. 194-195. 

“A legal directive can be expressed in the formula: If F, then C, where F stands for 
facts and C for legal consequence indicating how the judge shall judge.” A. Ross, On 
Law and Justice (1959), p. 214. 

“The power thus conferred on individuals to mold their legal relations with others by 
contracts, wills, marriages, etc., is one of the great contributions of law to social life; and 
it is a feature of law obscured by representing all law as a matter of orders backed by 
threats.” H. Hart, The Concept of Law (1961), p. 28. 

“The vast majority of legal norms are correctly regarded as hypothetical statements 
establishing that if certain facts are found, certain legal consequences follow.” J. Stone, 
Legal System and Lawyers’ Reasonings (1964), p. 199. 

“Every rule of law is predicated on the existence of the facts on which its operation 
proceeds, its function (or ‘the lawmaker’s intention’) being to attach legal consequences to 
those facts. Different rules attach different consequences to different facts; which rule we 
apply, then with its consequences, depends on what facts are found.” J. Stone, Social 
Dimensions of Law and Justice (1966), p. 734-735. 

“To a certain set of facts (a broken contract), this rule appends certain consequences 
(a particular measure of damages).” Friedman, “Legal Rules and the Process of Social 
Change,” 19 Stanford L. Rev. 786, 787 (1967). 

“For if you analyze any body of facts interpreted as ‘legal’ or somehow tied up with 
law, such as... . a judgment, a contract .. . two elements are distinguishable: one, an act 
or series of acts—a happening occurring at a certain time and in a certain place, perceived 
by our senses: an external manifestation of human conduct; two, the legal meaning of this 
act, that is the meaning conferred upon the act by law.” H. Kelsen, The Pure Theory of 
Law, 2d Ed., M. Knight transl. (1967), p. 2. 
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make a legal difference in the rights and duties of the parties. Because legal 
consequences are constructed on facts, preventive law guidance is possible. 
The helping lawyer seeks to guide the client so as to maximize his rights and 
minimize his risks. 


SHAFFER: An example from my observation in the practice: We had a 
corporate client with large industrial plants in the Deep South. Our client 
was a fourth-tier contractor with the federal government, which meant then 
that he had some, but very slight, duties to racially integrate his workers. Our 
client had discussed this with my senior in the firm, who asked me to research 
the client’s duties under a presidential executive order on equal employment 
opportunity. I drafted a memorandum outlining the client’s minimal duties. 
My senior, with my memo in hand, telephoned the secretary of the corpora- 
tion; he said we had reviewed the situation and that our advice was to fully 
integrate the plants. This advice had all of the jurisprudential clarity of 
Brown v. Board of Education.!? 

This law office decision was beyond the letter of the law, as most law office 
decisions, from income tax to the corrupt practices act, are. (That may be a 
difference between counseling and a sort of technical journalism.) I have 
often wondered why my senior gave the advice he did: 


1. He may have been putting his own social opinions into his Jegal coun- 
seling; 


2. He may have believed that the law was in a process in which it would 
soon reach this client with full integration requirements; 


3. In addition to “2” he may have assessed the economic and human 
costs of compliance, which were great in this case, and have decided that 
early compliance was cheapest. 


4. He may have assessed the moral implications of full integration, in 
terms of the client’s ethical situation. This is my preferred speculation; it 
involves consideration of a wide array of factors—the conscience of the 
executives we were advising, corporate image, the welfare of the workers 
(especially black workers), the social posture of the South and of the nation 
at that time, and, most important, his perception of the moral openness of 
the men he was advising. Any of these factors implies a role for the cor- 
poration as moral leader in the community. 


18 347 U.S. 483 (1954). 
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This man’s legal counseling style was consistently effective. He was and is a 
supremely successful lawyer. His style obviously has everything to do with 
his success. More to our present point, though, is the fact that his decision-mak- 
ing process considered “the logic of consequences” with a comprehension at, 
least equal to that of the Supreme Court of the United States.14 


BROWN: The example you give reveals the tremendous significance of law 
office decisions. Examples also come in less complicated circumstances, Every 
testator makes decisions in connection with testamentary provisions or a lawyer 
makes decisions on his behalf. These provisions may very well later affect 
lives and conduct of several persons. Every time a client consults a lawyer 
regarding a proposed course of conduct, the decision reached affects lives. 


SHAFFER: We have been talking about social consequences. A great and 
grand lawyer under whom I practiced law, Kurt F. Pantzer of Indianapolis, 
used to tell us that our planning and draftsmanship in the corporate and 
“estate planning” practice had to respond to an “equitable sanction.” At its 
simplest level, I suppose, you could ask of your work product in the profes- 
sion, “Is it fair?” But the question has deep implications. What is fair? I 
suppose a practicing lawyer’s answer to the question would be that what is 
fair is what works, and I think that implies what we have been calling con- 
sensus. A fair decision is one that will be accepted and implemented without 
litigation. Litigation is to the bad office decision what armed rebellion is to 
the bad judicial decision. 

The counseling function itself seems to operate between the poles of blocked 
decision making and paucity of information. A teacher of counselors, Profes- 
sor Leona E. Tyler of the University of Oregon, has expressed this range of 
functions in terms of what the counselor sees as the immediate demands of the 
relationship.15 At the inception of the situation the counselor may perceive 
that his client is in need of information. His function would then seem to be 
to survey possibilities for the client, with information, so that he acts as a 
kind of lecturer. He presents the alternatives and the client moves to a choice 
based on them. This function assumes that the client has sound mental equip- 
ment and a well-tuned ability to receive and act upon information. It con- 
cludes, as you carefully emphasize, with a survey of the consequences of deci- 
sion. Foresight is central to the legal counselor in this sort of case. Professor 
Tyler calls this a “choice case.” 

“44 OF course behavioral insights are not explicated—or at least not usually. Beginning 
perhaps with Brown, it has become legitimate to explicate those in opinions of the Supreme 


Court of the United States, 
15 Supra, note 9. 


LOUIS M. BROWN AND THOMAS L. SHAFFER 131 


At the other extreme, the client may be unable to decide, so that he is 
not receptive to information because he cannot use it. I think this situation 
arises most often in cases where the real dilemma is not on the table; an 
example I use in teaching legal counseling (and which J think I borrowed 
from you) is the client whose apparent issue is how to take title to residential 
real estate but whose real issue is his marriage. Another example (which I 
borrow from Professor Harrop Freeman)1® is the client who thinks he needs 
to decide whether to sue his neighbor over a property dispute, but whose real 
dilemma lies in his relationship with the tough guys in his life, in his own in- 
ability to recognize and act upon his outrage at being dealt with unfairly by 
those around him. 

In this kind of case, what Professor Tyler calls the “change case,” the 
counselor’s function is more delicate. Obstacles to decision have to be re- 
moved, new possibilities created. In the examples I use, the issue of the mar- 
riage has to surface and the possibilities of dealing with it, rather than with the 
red herring of title, have to be explored. In the property dispute, the fact is 
the client’s need for someone to fight his battles for him. Either situation calls, 
much more than the choice case, for the array of counselor skills as Rogers 
gives them—acceptance, empathy, and understanding. 

There are intermediate categories, of course, and I suspect that most of 
a lawyer’s work is in intermediate situations, Professor Tyler puts these situa- 
tions well when she says that the dilemma they present is that the “client’s 
present possibilities cannot be evaluated without greater understanding of 
him.” The counselor needs to search, study, observe, and test his own reaction 
and his client’s. 

In the property dispute example, the client’s inability to face down his 
antagonist is at bottom a special kind of fear. To the extent that the lawyer 
accepts the invitation to fight the client’s battle for him, he will create an 
indefinite dependence. It resembles what the psychoanalysts talk about as the 
patient’s “transference.”17 Maybe what the client really needs is to stand 
on his own two feet; I believe the lawyer who contributed the case to Free- 
man’s book was left with the nagging impression that it was this dependence 
which was the real fact at issue in the case, and that his analysis of the fact 
in more traditional, litigable terms led him astray.18 He didn’t do the client 
any service when he threatened suit and forced settlement. The client had 


16 The case of “The Barricaded Road,” in H. Freeman, Legal Interviewing and Counseling 
(1963), p. 215. 

17 See T. Shaffer, Death, Property, and Lawyers (1971), Ch. VII. 

18 The lawyer who contributed the case said, note 16 supra at 216: “Now, I’m a pretty 
forthright man. I played football in college, I don’t believe the bogeyman goes away by 
hiding your head. I was pretty disgusted with my client... .” 
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his easement, but he didn’t have his manhood. Consideration of the client’s 
emotional equipment as a fact which influences the direction of decision in 
the law office is an awesome demand on a mere lawyer’s talents. But a deci- 
sion which ignores this fact, or misperceives it, or cooperates with the client 
in ignoring it, is likely to be a bad decision. And by “bad” I mean that it will 
work less well—will have worse consequences—than it would if the fact had 
been taken into account. 


BROWN: In curative law, we seek to determine and manage past facts, and 
attach the desired legal consequences to them. At this level legal consequences 
can be attached without any consideration of the client’s emotional involve- 
ment. In general, the client’s total emotional equipment is not usually part of 
the word formula in codes of law. I believe, though, that the total environment 
does become involved in the lawyering process. That process includes, but is 
not limited to, the law — fact formula. An elemental translation of that 
formula leads to the question—what is the applicable law or legal result? But, 
and here is where I come to agree with you, the answer to that question is often 
insufficient for lawyering. In earthy terms, the client’s questions are: What do 
I do? What course of action? What decisions must I make, or do you, as my 
lawyer, make? 

In preventive law practice the law — fact formula provides the legal con- 
sequences to a proposed course of action, but does not provide the answer to 
the ultimate decision, that is, for example, should the client sign. In litigation 
practice the lawyer may make or decline to make a prediction of an attain- 
able legal result if his client, or potential client, brings a lawsuit, but the law- 
yering (and client) decision is whether and when to bring the suit. That 
decision and determination, does, as you suggest, include the consideration of 
the “client’s emotional equipment.” 


SHAFFER: The irrational facts—the emotional and feeling facts which Bar- 
rett19 attributes to our Judaic tradition—may well be the greatest distinction: 
between office lawyering and what you call “curative law.” In this connection, 
I find useful your recognition that law office decision making is a vastly more 
complex (and, if I may say so, more openly emotional) environment. Three _ 
preliminary points should be made about that distinction, though. 

First, litigation decisions, especially those we in retrospect regard as his- 
toric, have never been confined in conception or consequences to the facts in 
the record. They have always reflected what Holmes called “the felt neces- 


19 W. Barrett, Irrational Man (1958). 
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sity of time.”20 And, I think, good legal counselors take the emotional climate 
of a case into account when they act or advise in reference to probable judicial 
(or, for that matter, legislative) decisions in the case. You and I know that 
the fact that a child is black is not a legitimate (constitutional) consideration 
in his assignment to public school, and would so advise a Los Angeles school 
official who wondered if he could segregate schools. But, as we discovered 
recently,?! the child’s race would be a perfectly legitimate consideration if we 
were desegregating schools—and I suppose we both would have predicted that 
decision, despite our belief in the absolute that the Constitution is color blind. 
Predictive law is an art not entirely unlike predictive psychology. 

Second, litigation law (law which comes from the fact > law continuum) 
is not very useful, and is rarely dispositive, in legal counseling. Part of the 
reason is that good law office decision making comes from a preventive law 
stance in the lawyer; and that “lawyering” stance always takes broader account 
of human factors than predictive law does. Another part of the reason is that 
the client who is making a law office decision is being counseled toward an 
ability to choose as well as toward choice itself. The legal counselor is in what 
our friend Robert S. Redmount?? calls a facilitative posture. 

Finally, the law office decision depends for its soundness and survival on 
acceptance and validation in people and in places where factors relevant to 
litigation either don’t count, or don’t count enough.?? An example is a dead 
man’s will which depends in its operative phase on the largely emotional con- 
sent of family members who take or fail to take under it.?* The factors relating 
to judges’ law in both of these examples are usually, literally, irrelevant. 


BROWN: If I, or any lawyer, want to know what the law is, his sources of 
information about law are the same whether he is lawyering in litigation 
or preventive law. For me, on an analytical level, the difference between 
preventive law and litigation lies not in a difference in law. Rather it lies in 
a difference in fact. If a philosopher would say that facts exist in space and 
time, then the difference is in the time aspect of fact. This is, some events 
have already occurred, they are in the past. Other events will occur in the 
future. At least, I think that we can agree that facts or events have a time 


20 O, Holmes, The Common Law (1881), p. 1. See B. Cardozo, note 2, supra; J. Dewey, 
note 8, supra; E. Levi, An Introduction to Legal Reasoning (1958). 

21 Swann v. Charlotte-Mecklenburg Board of Education, 91 S.Ct. 1267 (1971). 

22 See R. Redmount, “Humanistic Law Through Legal Counseling,” 2 Connecticut L. 
Rev. 98 (1969). 

23 5. Macaulay, “Non-Contractual Relations in Business: A Preliminary Study,” 28 Am. 
Soc. Rev. 55 (1963), and S. Tilles, “Understanding the Consultant’s Role,” 39 Harvard Bus. 
Rev. 87 (1961), both reproduced in L. Brown, Planning By Lawyers (1967). 

24 M. Sussman, J. Cates and D. Smith, The Family and Inheritance (1970); see my 
review at 18 U.C.L.A. Law Review 844 (1971). 
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characteristic. We place facts in time, as well as space. In these time phenom- 
ena, the litigating lawyer primarily is concerned with some existing dispute 
arising out of past facts which I sometimes identify as “cold” facts. He wants 
to know what happened in the past that gave rise to the dispute. The sub- 
stantive legal consequences are determined by the law as it applies to those 
previous facts/events. 

Preventive law is chiefly concerned with future facts, that is, facts which 
have not yet occurred and which in some writings I have labelled “hot” facts. 
Earlier I said that I assume alternative possibilities of action, that is, a choice 
of facts. Preventive law is concerned with the exercise of the choice so as to 
minimize risks and maximize rights. Whatever facts occur (or fail to occur) 
there will be some legal consequences, ‘Signing one’s name on ‘a legally signif- 
icant document, e.g., a check) gives rise immediately to certain identifiable 
legal consequences. Not signing that same check gives rise, analytically, to 
certain other legal consequences,?5 i.e., a body of negative legal consequences, 
“no-rights.” 

When we consider the practice of law, we put another dimension into 
the process. The lawyer practicing litigation law practices in the realm of re- 
solution of disputes arising out of past facts. His practices, procedures, and 
processes, however, are concerned with some current and future events, that is, 
the resolution of the dispute is a future event. In the resolution of that dis- 
pute, he may work with the current human environment, for example, as you 
put forth, the client’s emotional equipment. Or, he may feel the need in highly 
critical controversies reaching appellate courts to make some measure of “the 
felt necessity of the time.” 

In the practice of preventive law, the lawyering process can be more com- 
plex. Elementary preventive law practice appears relatively simple; that is, 
the lawyer describes (predicts) for a client the legal consequences of a pro- 
posed course of action. The lawyer informs a client about to sign an apart- 
ment lease already signed by the landlord that his client’s signature creates, in 
the usual situation, a legal obligation (to pay rent, etc.) and some legal rights 
(to occupy the premises, etc.). But a more extended preventive law practice 
might be addressed to predictions in a different realm. The preventive law 
issues can become predictions as to whether a dispute will likely arise in the - 
future, and if a dispute arises, then a prediction as to the behavior of the 
parties during that dispute, and a prediction of the legal consequences of that 
dispute. When we think in terms of potential disputes, we are concerned with 
only the “minimizing risks” aspect of preventive law practice. The practice 


25 The nature of such consequences is outlined in W. Hohfeld, Fundamental Legal Con- 
ceptions (1923). 
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of “maximizing rights” complicates the process. It is at this point that the 
lawyering creativity stretches one’s imagination. The issue is not confined 
to determining which alternative course of action presented by the client for 
the lawyer’s consideration is best calculated to maximize the client’s position; 
but, in addition, whether there is or might be another (as yet unstated) 
course of action even more appropriate, and which may further improve the 
client’s legal (and practical) position. It is in this realm that I find correct 
your statement that litigation law is not dispositive in preventive law counsel- 
ing. 

Preventive law contemplates a prediction, as I said, as to whether a dis- 
pute will arise. That is a prediction of human behavior. Further, even if a 
dispute should arise, there is need to consider (or predict) the probable effect 
(or procedure) regarding that dispute; for example, will a lawsuit result. 
Preventive law is concerned, among other things, with a prediction as to 
whether a lawsuit will be brought because preventive law practice seeks to 
minimize risks, including the practical risk that a client may later be required 
to defend a lawsuit. Furthermore, in terms of lawsuits (acknowledged to be 
a costly process in our society), we seek to minimize the risk that our client 
will find it necessary to become a plaintiff, i.e., to sue in order to seek his sub- 
stantive rights. 

Now this whole area of the prediction of dispute, and prediction that law- 
suit will be brought, is almost wholly ignored in jurisprudence, in empirical 
research, and in legal education.2® In a short paper, I once sought to begin 
an exploration of the decision to file a lawsuit. One of the factors, of course, 
is the litigant’s view of the likelihood of legal success,27 but I would guess that 
such a factor is only one of several. There will probably not be a lawsuit 
unless preceded by a dispute, so that prediction of dispute—another human 
environmental phenomenon outside that fact > law continuum—needs in- 


26 But see F. O’Neal and J. Derwin, Expulsion or Oppression of Business Associates 
(1961). 
27 Among the factors that might be considered as motivating the filing of a lawsuit are 
the following: 
‘(a) File a lawsuit whenever a client has an assertable claim. 
(b) File a suit in order to bind the attorney/client relationship. 
(c) Easier to get a fee if suit is filed. 
(d) If I don’t file suit, another lawyer will. 
(e) Client insists on filing. 
(£) It’s easier to handle the client if suit is filed. 
(g) The clients interests are better protected by filing suit. 
(h) Must file in order to attach or garnish. 
(i) Client’s settlement posture is improved by filing. 
(j) We should take the initiative, so we should become plaintiff, rather than risk 
the possibility that the other side will sue and we become defendant. 
(k) If we sue, we have a better chance to determine the forum. 
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vestigation. Given the same external facts, people may well act differently. 
One will sue now. The other will wait. A third may ignore the situation, 
De # 


SHAFFER: The office analogue for social climate, I think, is interpersonal 
climate. It bears on decisions. It is to office decision what social climate is 
to judicial decision. (As, at least in part, client feelings are to office decision 
what facts are to judicial decision.) The heart of counseling effectiveness, 
wherever it falls on the spectrum from pure information to pure “therapy,” 
is the client’s ability to trust the counselor. A climate of trust is what Rogers 
means when he talks about acceptance, understanding, and empathy. The 
issues of trust, dependence, choice, personal growth, and client maturity all 
turn on the climate which the counselor creates. Many lawyers are poor at 
building a healthy, constructive, nonmanipulative law office climate for the 
people who come to them with worry and trouble and doubt.?8 

Two issues involved in the creation of interpersonal climate are trouble- 
some to the law students I work with on legal counseling. Both bear on your 
discussion of law office environment. One issue is self-awareness; the other 
is what modern applied behavioral scientists (with an unacknowledged debt 
to electrical engineering) call “feedback.” 

A law and psychology class I had several years ago spent three sessions 
on role-playing excursions into counseling, planning, and bargaining. One 
student developed an elaborate, well-thought-out system of negotiation tactics; 
a team of students presented a practical exercise in persuasion behavior; an- 
other team presented a psychodrama of the counseling opportunity. 

When it was all over, I had the conviction that our focus had been wrong— 
that we had been looking at the client side of the relationship, which was un- 
real because none of us was a client; we had been avoiding our own feelings; 
and we had been fooling ourselves as to the psychological importance of the 
elements of the counseling relationship which were right in front of us.29 
It was for some reason easier to talk about the not-present, not-timely (and 
therefore unreal) client psyche than to talk about our own: 


A common mistake is to ignore the emotional factors. The man [read 
“]awyer”] who pretends to himself that he is a rational calculating machine, 
moved only by ideas and concerned only for correctness, suffers from a 
grave illusion. He may have ceased to recognize his feelings, but emotions 
have not ceased to stimulate his glands and to twist his guts. He cannot 


28 See R. Grismer and T. Shaffer, note 3, supra. 
29 “Emotional Problems in Groups and Organizations,” Reading Book, Laboratories in 
Human Relations Training (N.T.L. Institute, 1969 ed.), p. 7. 
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live a sane life until he relaxes his severe repressions and becomes once 
again able to feel. 
& * * 


In effect they [lawyers] say, “We have work to do. Let’s lay aside ill 
feelings and buckle down to business!” All that happens then is that feel- 
ings are forced to operate under the table. What is said on the surface 
may resemble the give and take of ideational ping-pong balls, batted back 
and forth; but under the table, if your ear is attuned to it, you can hear 
heavy bowling balls being rolled by participants at their opponents. 

The test of a good decision, one which will be carried out wholeheart- 
edly, is not whether it has been unemotionally made, but rather whether 
all of the emotions involved have been expressed, recognized, and taken 
into account, Innumerable business decisions are bad because they have 
been devised on the assumption that feelings can be laid aside or ignored. 

% x & 

It is not surprising that people who for years have pretended to others 
that they feel what they don’t really feel, should lose their ability to dis- 
criminate among their own emotions. 

% 8 # 

One of the values of the feedback which we give one another... . is 
that it tells us about some of our feelings which are more apparent to 
others than to us. 


I had the impression that many of us in that class undertook the study of law 
and psychology in order to understand the people we deal with professionally— 
clients, brothers at the bar, judges, juries, etc. But one of the principal lessons 
I took from our classroom demonstrations was the importance of learning 
about ourselves. In the practice of law, I learned, we have to find out about 
the person doing as well as well as the person done to.?° 
“Feedback,” the second issue, is a difficult art for most lawyers. The goal 

of good feedback to a client is to show him the consequences of his style and 
the subtleties of what he is doing. The idea is to help him gear his behavior 
for effective movement toward his goals. The trick is to help him without 
judging him. And it is hard for us lawyers to be nonevaluative—mostly, ! 
suppose, because lawyers are moralistic people before they come to law school. 
Our moralistic temperaments were attracted to the study of law.3t Law 
school—with its dark labyrinths of fault, malice, breach, good faith, and 
dogs who know the difference between being stepped over and being kicked— 
reinforces our tendencies to pass judgment. 

30 See B. Glaser and A. Strauss, Awareness of Dying (1965) ; C. Jung, “The Psychology of 
the Transference,” 16 The Collected Works (Ballinger 2nd ed. 1966). 


31 A. Watson, “The Quest for Professional Competence: Psychological Aspects of Legal 
Education,” 37 Cincinnati L. Rev. 93 (1968). 
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But good law office climate needs a lawyer who will level with the client 
about what the client is doing, what the client’s style is, and what the inter- 
personal environment is really like, but do it without adding to the client’s 
feeling that he is either stupid or bad. “In almost every phase of our lives... 
we find ourselves under the rewards and punishments of external judgments,” 
Rogers says. “ “That’s good’; ‘That’s naughty’ . . . . Such judgments are a 
part of our lives from infancy to old age.”32 

Applied behavioral science suggests these are some skills needed for effec- 
tive feedback. 

1. It should describe, not evaluate. The client should be free to use it or 
not use it, as the client sees fit. If one pursued that idea in law practice, he 
might decide finally that the traditional ideal of lawyer independence is over- 
blown, or at least misapplied. A moving and personal argument for that pos- 
sibility was made recently by a young poverty lawyer. Here are some thoughts 
of his:33 


The dominant attitude in law school is that the client is a troublesome 
pain-in-the-neck. Occasionally, the law student hears hints that he should 
present his clients with the legal alternatives, among which the client 
should choose. Many lawyers are now aware that people should control 
their lawyer, and are beginning to present alternatives from which their 
clients can choose. But the control which poor people should exercise over 
their lawyer is much greater than that of merely selecting among his pro- 
posal. .. . (B)ecause they know what is helpful to them and possible for 
them, they can and must structure their own alternatives and make their 


own choices... . 
x x + 


The lawyer may know what the law can do; the people know what needs 
to be done, and what can be done. (Emphasis added.) 


Mr. Wexler’s insight will shock many lawyers, I think. Most of us, accustomed 
as we are to being guru, shaman, and Delphic Oracle to our clients, will not 
be able to accept it. But it could be the ultimate humanistic climate to which 
a sensitive study of the law office encounter would lead. 

2. Feedback is specific. “John, you’re trying to dominate me” may be 
a true observation, but it is less likely to be acted upon than “John, just now, 
when you and I were discussing that lease, I had the feeling you were not 
listening to me. I had the feeling, just then, that you want me to agree with 
you, regardless of what I thought.” 


32 C. Rogers, in supra, note 6, at 73. 
33 §, Wexler, “Practicing Law for Poor People,” 79 Yale Law Journal 1049 (1970). 
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3. Feedback takes needs into account—needs of client as well as needs of 
counselor. A lawyer acts, in the nature of things, from a position of enormous 
interpersonal power.®* And pushing people around gets to be fun. We all 
know an occasional sadistic lawyer who uses his influence over clients, and 
junior colleagues, and clerks in public offices, for entertainment. Paradox- 
ically, though, a person cannot move toward action with sensitivity for others 
until he recognizes and accepts the demands of his own needs. 

4. Feedback is directed toward behavior ihe client can change. It won't 
do anybody anything but injury to tell a client that he is stupid or evil or old 
or infirm. What is really involved when a “helping person” takes that tack, 
of course, is misdirected aggression in the counselor. Compare the classic 
model of a Socratic law teacher, who abuses law students, perhaps because 
he lacks enough status or enough opportunity to abuse his professional peers 
as much as he wants. Another side of destructive feedback is that it is usually 
a misperception. The client I perceive as impotent because old or infirm may 
simply be coming across that way. He may, out of some need of his own, 
want to appear old or infirm; that may be his manipulative device (“poor 
little me”). If that is so, and I am perceiving accurately, it may do him a 
world of good to have the benefit of my perception. (Can I give it to him 
without appearing judgmental?) 

5. Feedback is best when solicited. Not all law office situations imply a 
desire in the client for honest reaction, but many do—and the best feedback 
comes to him who wants it and says so. Another and more helpful way to 
put the point is that the most useful reaction is in terms of a question the client 
asks for himself. I must say, for myself, that it often takes courage to answer 
questions such as “Do you think I’m being selfish?” or “Does it seem to you 
that I'm fooling myself about this matter?” or “Do I seem to you to be vindic- 
tive?” I hope for the courage to deal with that sort of question honestly, to 
deal with it in a way which leaves the client free to act, and to help him with- 
out making him dependent on me. 

6. Feedback is well timed. The time to answer personal questions (like 
those above) is when they are asked. That’s when the counselor’s reaction is 
most honest. Delay suggests evaluation. 

7. Feedback is checked. An honest reaction, based on an immediate per- 
ception may, for all its candor, be wrong. One way to find out, consequently 
to keep personal channels of communication intact, and to guard against 
evaluative feedback, is to ask if the perception seems right to the client: “Yes, 
I have a feeling that you are being vindictive. Does it seem that way to you, 
too?” 


34 A, Watson, Psychiatry for Lawyers (1968); Ch. 1. 
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The jurisprudential point is the hope that counseling—and especially 
legal counseling—will be a process which produces freedom, It should help 
the client to broaden his horizons as a social creature, to be freer. As Rogers 
says, counseling should “permit the other person to reach the point where he 
recognizes that the locus of evaluation, the center of responsibility, lies within 
himself. ‘The meaning and value of his experience is in the last analysis some- 
thing which is up to him, and no amount of external judgment can alter 
this.””35 

I don’t intend to supplant the lawyer’s expertise as an informed profes- 
sional. I am talking about the climate in which he uses his knowledge. 


BROWN: The lawyer/client consultation is a mixture of law and counseling. 
Both are always potentially present. The legal consultation is in a human 
context so that it cannot avoid or eliminate the complexities of psychological 
interrelationships. However, there are times when a client consults a lawyer 
concerning some nonlegal matter so that the person consulted is essentially not 
acting in a strictly lawyer capacity. I would say that such a consultation is 
not a lawyer/client consultation even though the person being consulted is a 
lawyer. Such an observation, of course, gets us into a definition of “legal” 
and “nonlegal,” which harks back to the fact > law formula. If the factual 
content of the consultation concerns practical legal consequences then it in- 
cludes a legal matter; otherwise it does not. 

The other side of the dual aspect of consultation is more important: Every 
legal consultation includes human relationships. This was a neglected aspect 
of my formal legal education, and has been a significant aspect of my lawyer- 
ing. In my education the emphasis (oversimplified) was upon knowing the 
law and analyzing and applying it to a fixed (or relatively fixed) set of facts. 

Where the lawyer/client consultation concerns preventive law, the final 
decision making often occurs in the lawyer/client context. In the field of 
wills to which you have given so much attention, consider the finality of law 
office decisions. When the testator signs a will, he has in the usual situation 
(subject only to a subsequent testamentary document, and to the rare occur- 
rence of a successful will contest) committed an act of legal decisiveness as 
binding as any final court judgment. The selection of an executor is fixed. 
The presence or absence of a spendthrift trust provision in a testamentary 
trust fixes that aspect of the trust. Because the decisional aspect of preventive 
law lawyering takes place in the context of the consultation, because such deci- 
sions are numerous, and because such decisions are not solely grounded upon 


85 C. Rogers, supra, note 6. 
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“the law,” I have come to believe that jurisprudence, especially a jurispru- 
dence of preventive law, must take into account the lawyer/client relation- 
ship. 

In the opening paragraph of your previous statement you mention that 
the human factors may be the greatest difference between decisions in litiga- 
tion and decisions in legal counseling, and that law offices may be more like 
courtrooms than we think they are, or want them to be. Comparisons of the 
decisions made are a rich source for imagination, analogies and distinctions 
that can lead to important jurisprudential developments. 

The ultimate decision in law courts is judgment for, or against, the liti- 
gating parties. The facts upon which the judgment is made are admissible facts 
brought to the decision maker. In the traditional case, the decision is in mone- 
tary terms. The decision in civil cases does not directly compel action; it 
neither compels the judgment debtor to pay, nor the judgment creditor neces- 
sarily to do anything more. Equitable relief has generally been regarded as 
an exceptional remedy. Equitable judgments can have longer term effects 
and provide for continuing influence on conduct of litigants. Judgments 
(sentencing) in criminal cases can provide for continuing effects on future 
human conduct. Generally, all the decisions of courts concern pre-existing 
disputes and impose a decision concerning the legal consequences of such dis- 
putes. 

The law office decision can be much like the court decision. If we had 
a good historical account of law office practice it likely would show that the 
basic role of the lawyer was that he was employed to pronounce or predict 
probable court decision regarding a client’s pre-existing dispute. A lawyer 
might, however, not be obliged to make such prediction, but rather only to 
present the case (i.e., present the dispute) to the court for its determination. 

The lawyering profession has long since broadened its decision processes. 
The lawyer is no longer confined to the presentation of dispute to a judge; 
nor even to the prediction of the outcome of so doing. Lawyering decisions 
involve a variety of value judgments, some of which do not lie within the 
fact>law formula. Even in the traditional litigating role, the lawyer may be, 
and usually is, involved in the decision to litigate. The lawyer has a wider area 
for decision making, e.g., a decision not to use the litigating procedures. A 
trial court, by comparison, may not decline (except on jurisdictional grounds 
which itself is part of the fact>law formula) to decide, i.e., to give a legal 
judgment, concerning the dispute. The alternatives available in the lawyering 
process are more numerous than available alternatives in the judicial process. 

In addition, the lawyering process includes preventive law lawyering, a 
realm that rarely, if ever, is present in the litigation process. In dispute resolu- 
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tion, the facts that gave rise to the dispute are past facts so that the. basic 
decision (the fact > law decision) concerns past facts. In the preventive law 
process, the facts are being made. The lawyer’s decision process includes deci- 
sion among alternative or multiternative?® (if I may be permitted to coin 
another word) facts. The lawyering process is further complicated because 
all available possibilities are not necessarily presented to the lawyer. His func- 
tion includes not only decision among choices preserited by the client, but 
also includes the creation and development of possibilities.?” The lawyer not 
only helps make the decision that the testator presents, e.g., whether his wife 
or a trust company should be designated the executor, but the lawyer often 
extends the alternative into multiternative possibilities—e.g., that the wife and 
trust company be coexecutors, etc.——and then helps make the decision. 

The litigating lawyer is primarily concerned with dispute. His client is 
involved in some unexpected difference with one or more other claimants. 
The occasion for human tension is built into the environment. The lawyer 
need not be the resolver of the dispute. In the litigating process the lawyer 
may shield himself personally from deciding the dispute because the resolution 
of the dispute can be referred to the judge. 

In preventive law practice, the lawyer sometimes works in a unilateral 
environment, for example, in performing estate planning functions. In this 
context, open dispute is virtually absent,38 although other psychological factors 
are most certainly present. You are the forefront in demonstrating the depth 
of human feelings involved in estate planning counseling process.®9 

Other aspects of preventive law practice involve bilateral, or multilateral 
situations, some of which may give the lawyer the view that the problems of 
bilateral planning, e.g., purchase and sale of. property, are synonymous with 
dispute resolution in litigation. The observation that many lawyers believe 
that these are similar comes from numerous discussions with litigating lawyers, 
and some discussions with upper division law students. Law students educated 
with traditional dispute resolution teaching materials—the appellate case— 
come to believe that they are studying the totality of the real world of lawyers, 

36 See Brown, “The Case of the Relived Facts,” 48 Cal. L. Rev. 448 (1960). 

37 Gf., with reference to planning of a transaction by a tax practitioner, B. Bittker, 
Professional Responsibility and Federal Tax Practice 61 (1965). “The Case of the Relived 
Facts,” note 36, supra, was derived from the actual facts of a case in which I was one of 
the lawyers representing the taxpayer in the litigation. The case was settled. The approach 
argued in the article was used in settlement negotiations and may have been a factor in 
reaching agreement. - 

38 This comment is not meant to neglect the notion that there is always a mathematical 
possibility, remote as it might be, for dispute. The potential for dispute, though remote, is 
always present. A will contest is always a theoretical possibility, but the likelihood of dispute 
is remote and it is especially remote where professional guidance follows the customary 


patterns. R 
39 See e.g., T. Shaffer, Death, Property and Lawyers (1970). 
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and the law. I believe that they carry this view forward into law practice. 
When I teach planning materials to upper division students, one of the prob- 
lems is to put students in a legal frame of reference different from dispute 
resolution. There are several differences. 

Contracting parties negotiating a proposed future contract are doing so 
for the purpose of determining whether they can arrive at a common ground. 
Litigation is not an agreeing function; it need not resolve its differences by 
reaching common ground between litigating parties. But, of course, settlement 
of disputes which does seek a common ground solution is one of the significant 
facts of litigation. The backdrop, against which dispute settlement is negoti- 
ated, is however, that unsuccessful settlement continues to refer the dispute 
to judicial decision. The result of nonaccord in preventive law negotiations 
is that the differences remain unresolved—the parties “walk away.’”’4° 

The mechanisms (tools) by which the lawyer functions in these two dif- 
ferent areas of law practice are different, although the law in the books is 
the same. The techniques and rules for dispute resolution are, generally 
speaking, provided for in the statutes and decided cases. Not necessarily so 
for the preventive law lawyer. Dispute resolution decisions do not provide 
answers for negotiations potentially leading to agreement, nor for counseling 
in unilateral situations, 

Predictions. The basic prediction which the litigating lawyer is called on 
to make is a prediction concerning the likelihood of victory or defeat in liti- 
gation. The area of prediction of the preventive lawyer is different. The 
gut question concerns the likelihood, based on the planned program of action, 
whether a dispute will likely arise. This is essentially a prediction of future 
human behavior. The secondary question is, “If there is a dispute, what is the 
probable outcome?” 

Legal issues. For the litigating lawyer the legal issues often come ready- 
made. Where the lawyer represents a prospective plaintiff, the client will 
often state the dispute in such fashion that he frames the legal issue. Where 
the lawyer represents the defendant, the legal issues are generally framed by 
the plaintiff’s pleading. In this area, the preventive law lawyer has a much 
more difficult problem. He must imagine how a dispute might arise. The 
preventive law lawyer might not even know who the future adversary is.*1 
"40 There may be some interesting exceptions when management/labor negotiations break 
down. Our society does provide a mechanism, conciliation, that seeks to resolve the differ- 
ences. The labor law that forces bargaining simultaneously providing sanctions for “un- 
fair” labor bargaining does come close to the dispute resolving functions of the litigating 
process (see 28 U.S.C. §§ 158 (a) (5), (b) (3) (1970). 

41 In Heyer v. Flaig, 70 C.2d 223, 74 Gal. Rptr. 225, 449 P.2d 161, the defendant was 


a lawyer sued by those who would have benefited from a will which had been incorrectly 
drawn, had he drawn it correctly. Compare also the problems of the defendant’s lawyer in 
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Creativity. The creative function of the litigating lawyer lies in the realm 
of inventiveness regarding the manner of presenting legal issues, and the 
restatement of facts derived from historical events. The preventive law lawyer 
exercises his creativity in the development of new facts, the guidance of future 
conduct to accomplish client objectives, usually so as to avoid future disputes, 
and yet maximize client rights. 


* & € 


SHAFFER: J recall the Mock Law Office Competition finals at your law 
school in 1971. Three teams dealt there with a business client whose nar- 
row legal problem was whether a security interest could be found in com- 
puter “soft-ware”—in this case, security in the plans and diagrams and 
thoughts the client had for fashioning a computer program for a bank. The 
bank’s legal department doubted that it could get a security interest under 
the Uniform Commercial Code in that sort of “property,” and was therefore 
not willing to loan development money to the client. The client saw the prob- 
lem as a typical lawyer’s quibble. For some reason, he brought with him to 
the lawyer’s office the bank lawyer who was giving him the most trouble. 

The lawyers (finalist teams from three different law schools) had a very 
difficult counseling assignment. They had all of the usual human dimensions 
of a new client, complicated by the fact that the client came in resenting 
obstructionist lawyers and even brought the other side with him. All of the 
elements of lawyering we have been talking about were present—understanding 
the client, building his attitudes into the law office decision, mediating between 
two quarrelling parties without losing the good will of the one (the bank) 
or the loyalty of the other (the client). All three teams did a credible job, 
but—and this is the crucial part of the image—each of them approached the 
situation in a unique way. 

I showed parts of that film to my class in legal counseling at Notre Dame 
in the fall, did not tell them how the judges decided the winner in the com- 
petition, and asked them to decide who won. One of the teams had ap- 
proached the problem with great determination to maintain control of the 
situation (the lawyer’s game—in Eric Berne’s sense of game—that I call 
“Pm in Charge Here”’).42 Another team showed less concern about control 
but decided on a competitive strategy which showed the client that the lawyers 
were on his side and which put the bank lawyer on the defensive. The third 
team showed least concern for control, most concern for a flow of communica- 


predicting his client’s adversary in Williams v. North Carolina, 317 U.S. 287 '(1962) and 
Williams v. North Carolina, 325 U.S. 226 (1945). 
42 “Estate Planning” Games, Notre Dame Lawyer (1972). 
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tion among all three corners of the meeting, and the least amount of competi- 
tive feeling in the client’s behalf. 

My students, overwhelmingly, thought that the second team—the strong 
advocates—did the best job. It will come as no surprise to you that I thought, 
and still think, my students were wrong. (So, as it turned out, did the other 
judges in the finals.) What interests me, in looking back on my class and on 
the finals themselves, is how I find myself defending my choice. It says a lot 
about me, a lot about the way I approach legal education, and a lot about 
the hopes J have for a lawyering jurisprudence. 

One way to look at the M.L.O.C. finals is in terms of what a counselor— 
any counselor—is supposed to be able to contribute to his counselee. In a 
phrase which merely summarizes what I have been trying to say throughout 
our dialogue, the counselor is there to move his counselee from hang-up to 
action. The counselee (client) is stymied, frustrated, maybe confused. For 
some reason he cannot act. The counselor is there to deal with that freeze in 
human activity. In a psychologically serious case, as the discussions of Tyler 
emphasized, it may be necessary to help the client move to behavior in which 
he is able to choose. Lawyers cannot always avoid dealing with such situa- 
tions. But, usually, psychopathology is not a pressing problem; what the 
client usually needs is a new perspective on his options. We M.L.O.C. judges 
chose the third team in the M.L.O.C. finals—in this analysis—because the 
third team, which was least concerned about controlling the action, least con- 

‘cerned about maintaining their own ascendancy in an inevitably competitive 
setting, did the best job of opening up options for the client, and for the bank 
lawyer. They talked (as I recall) about several alternative ways to secure the 
loan from the bank to the client; they talked about renegotiating the entire 
arrangement, so that it became a development contract rather than a loan. 
Most crucially, they interested the client and the bank lawyer in these optional 
avenues of solution. They were really good at assessing and illuminating the 
fact>law continuum in this case and at creative preventive lawyering. 

A second way to defend us M.L.O.C. judges from the Perry Mason reac- 
tions of my students is to assess that law office situation in competitive terms. 
There is a strong current of competition in any counseling situation.43 Legal 
counselors are less likely to avoid a competitive atmosphere than most other 
kinds of counselors are, because we lawyers are attracted to competition, de- 
velop it, seek it, and—most of us, most of the time—act it out with clients in 
some variant of the “I’m in Charge Here” game. The M.L.O.C. problem 
which you presented aggravated this tendency to competition by bringing both 
sides of the controversy into the room at the same time, and by putting a situa- 


43 J. Davis, The Interview As Arena (1971); see T. Shaffer note 3, supra (U. Miami). 
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tion in which the lawyers felt they had to take one side. The first team handled 
that (and not well, really) by insisting on the domination of both sides. The 
second team handled it by clearly siding with the client. The third team stayed 
much closer to the center of the spectrum of competitive strategies from “I’m 
in Charge” to “We'll Sue.” They performed well, in this analysis, a mediative 
function, without seeming to make the client feel they were not his lawyers. (I 
must say this experience tends to blur, for me, the distinction you maintain 
between mediation and preventive lawyering.) They also exercised a kind of 
unarticulated but precise foresight; they seemed to see that a successful law 
office decision depended on the good will—more than that, on the active 
assistance—of the bank lawyer. They did not court him, but they involved 
him, so that his best talents were involved in helping to solve the problem rather 
than in resisting the lawyers’ solutions to it. Negatively, if this bank lawyer 
had not been engaged in this fashion, or at least neutralized, the lawyers would 
have exposed their client to one or the other of two risks. Either the whole deal 
would have fallen through, and the client would have lost a piece of business 
he needed, or the deal would have been set up on the shifting sands of hostile 
attitudes; as you know so well, the chances for breach, misunderstanding, litiga- 
tion would then have increased. The third team avoided those risks with a fore- 
sight which illustrates well your discussion of the predictive element in pre- 
ventive lawyering. They also avoided the destructive edge of counseling com- 
petition. 

A third kind of analysis in defense of our decision would be an analysis 
which looks upon counseling as a collaborative activity. I can best illustrate 
that negatively. A dominating style in the counselor (Tm in Charge Here) 
discourages collaboration; it implies that the good ideas come from the coun- 
selor. That means that the law office decision will depend for the most part 
on one set of talents, insights, and sensitivities—the lawyer’s. It shuts out all of 
the human strengths in the client (and, in the M.L.O.C. case, the other 
lawyer). When the problem is tough—and most law office problems are tough, 
and not all of them are solved well—two, or three, heads are better than one. 
Another negative way to put it is that a “We’ll Sue” stance in the three-cor- 
nered encounter we had in the M.L.O.C. finals cuts out the talents of the 
lawyer for the other side. The winning team (which, I should say here, con- 
sisted of Mrs. Dawn Philips and Mr. David Harwood of the University of 
Michigan Law School) were superb at avoiding resistance from the bank 
lawyer, but, more to the present point, they were even more superb at saying to 
him, successfully, “This is our problem. Let us solve it.””** 


44 The most useful inspirational book on this kind of legal counseling that I know about 
is J. Simons and J. Reidy, The Human Art of Counseling (1971). 
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To sum up my defense of us M.L.O.C. judges, I think we see, more than 
my students do, the human, economic and social advantages in involving people 
rather than defeating them. The enlistment of people in the law office, the 
collaborative strategy, involves the way feelings are acknowledged and ac- 
cepted. And it involves the way feelings are written into the law office de- 
cisional process. In almost any analysis of the M.L.O.C. finals, the best thing 
our lawyers had going for them was the bank lawyer’s feeling that the security 
problem was soluble and that he wanted to help solve it. 

* * 2 
BROWN: This leads me to express some thoughts about the future efforts and 
researches and speculations that might be made in furtherance of some of the 
concepts discussed in our dialogue. 

Implicit in our discussion is the notion that the role of the lawyer is a 
significant aspect of the total process of law in our society. We express some 
notions about the jurisprudence of the lawyering process. What needs doing, 
among other things, is further identification and definition of that process, It 
seems to me that the label “lawyer” is neither conclusive, nor necessary to 
identification of that role. If in one social system an activity is identified by the 
label. “lawyer,” and in another by the label “notary,” neither label is con- 
clusive. What needs doing, or at least attempting, is basic definition of the 
functions and activities undertaken.45 

If our first step is differentiating lawyering activities from nonlawyer 
activities, a next step is differentiation, or categorization of lawyering activities. 
There is a tendency to separate the activities of lawyers in terms of legal 
encyclopedic headings—torts, contracts, procedure, constitutional law, and so 
on. I suggest that there be at least two other kinds of distinctions. We ought 
to look at law practice using humanness as the basic common denominator. 
What are the different human interrelationships in various different aspects 
of lawyering? 

The lawyer who engages in estate planning practices in a human environ- 
ment that is different from a lawyer who engages in say, a vigorous divorce, or 
in a management/labor contract negotiation. We should try to differentiate 
the lawyering process in terms of the human characteristics that are involved. 
On a practical level this sort of analysis can be far more significant than the 
areas of specialities being considered by bar associations, such as taxation, 
workmen’s compensation, criminal law. It is more significant because new 
legal knowledge is more readily acquirable than is a new (change of) per- 
sonality. A lawyer can suit his mental (knowledge) equipment to his person- 


45 See Brown, “Comparative Lawyering: A Proposal for the Study of the Functions of 
Lawyers in Different Jurisdictions,” 23 Revue Hellenique de Droit International 1 (1970). 
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ality more readily than he fits his personality to the needs of a particular kind 
of law practice.45° 

Another separation which we should explore pervades our dialogue. The 
differences between litigation practice and preventive law practice could be 
approached as an empirical research project. What do lawyers now do? How 
much time is devoted to these two areas of law practice? What are the in- 
dications of increase or reduction of lawyers’ efforts in these fields? Identifica- 
tion of these lawyering activities might help make available for law school 
teaching materials derived from law office experiences.4® We need all this, and 
more, in order to help us do another undertaking—evaluation of the lawyering 
process. 

Next, we need speculation, and hopefully some crystallization, of the criteria 
for evaluating performances by lawyers. In law schools we are concerned, in 
part at least, with the education, and more recently also with the training (I 
distinguish education and training) of persons who will be lawyers. We know 
that good lawyering includes more than knowledge, and more than legal 
reasoning. These are difficult enough to evaluate. Now throw into the mix 
the other activities of lawyers, and ask for criteria that help to evaluate all those 
activities, In M.L.O.C. you experienced the problem of comparing three dif- 
ferent consultations with a client. You found, as have others who endeavor to 
judge and compare lawyer/client consultations, that we have scarcely begun 
to develop a method of analyzing consultations. We scarcely know what goes 


45b This chart on lawyer-client interaction suggests the interpersonal possibilities in a 
bilateral situation: =" 
CQ C: 
46 Professors Taswell and McDougal have enumerated the tasks of lawyers to include: 

Drafting, promoting, interpreting, and arnending constitutions. 

Drafting, promoting, and interpreting executive orders, administrative rulings, municipal 
charters, and so on, and attacking or sustaining their constitutionality. 

Drafting and interpreting corporate and private association charters, agreements, dis- 
positive instruments, and so on, and attacking or sustaining their validity. 

Drafting or otherwise resolving causes or controversies, and making other decisions which 
affect the distribution of values, as judges, executives, administrators, arbitrators, referees, 
trial examiners, and so on. 

Bringing to, or obscuring from, the attention of decision makers the facts and policies 
on which judgment should rest. 

Advising clients on how to avoid litigation and controversies and on how to make the 
best possible use of legal doctrines, institutions, and practices for the promotion of their 
private purposes and long-term interest. (Clarifying, inter alia, intentions as to property 
disposition, business transactions and family relations.) 

Consulting and negotiating with clients, businessmen, opposing counsel, and decision 
makers of all kinds. 

Reading, digesting, and reinterpreting the decisions and reasoning of past decision 
makers of all kinds. 
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on, and should go on in that activity; and so we know even less about its evalu- 
ation.47 

Lawyers, we know, make some decisions. We should begin to identify those 
decisions. Can they be put into categories? Are some types more important 
than others? What is a decision? In traditional law school education we high- 
light the ultimate decision of the appellate court, e.g., judgment affirmed or 
judgment reversed, then seek to analyze it, evaluate it, and so on. We might be 
able to further law school education of the lawyering process by identifying the 
ultimate, or basic decisions in the lawyering process. Then we might be able 
to express methods to analyze those decisions. Maybe we can get some help 
from mathematicians. 

Mathematicians have developed some decision theory.*8 There are distinc- 
tions between decisions under certainty, and decisions under uncertainty. When 
applied to the lawyering process, one question is, certainty or uncertainty about 
what? The answer for me is “about fact and about law.” Some uncertainties 
we have are uncertainties about law, that is, what is the law now and what will 
it be at some future time. Law school education is largely concerned with the 
law and its uncertainties. The other element of uncertainty concerns fact. 
What are the facts? What will the facts be? The lawyering process is con- 
cerned with decisions under both kinds of uncertainty and the indications are 
that factual uncertainty often presents the realm of greater difficulty. Yet law 
school education scarcely includes much reference to factual uncertainty, and 
therefore very little about the lawyer’s decisional processes and techniques in 
dealing with such uncertainty. 

Briefly, in preventive law the lawyer must be concerned with uncertainty 
about facts in two respects. He is concerned with future facts, for example, 
whether a promisor will perform the promises made; whether his client will 
be the defendant in some future lawsuit, and so on. He is also concerned with 
minimizing the risk of uncertainty regarding present (or past) facts. Since 
factual uncertainty (or fact dispute) may give rise to legal trouble, the pre- 

47 Professor Gary Bellow, formerly U.S.C. Law Center, currently Professor, Harvard Law 
School, and I have discussed from time to time in the context of the lawyering process the 
problems of evaluating the performance of a lawyer. My research disclosed nothing 
definitive with respect to such evaluation. In connection with the Mock Law Office Competi- 
tion (see Brown and Bonanno, “Inter-Scholastic Mock Law Office Competition—A Descrip- 
tion and an Invitation,” 15 Student Lawyer Journal No. 6 (February 25, 1970), p. 25) it 
has been necessary to set up standards for judging the lawyer-client consultation but this 
only involves some of the numerous skills and decisional processes of the lawyers. See also 
L. Brown, “The Lawyer-Client Consultation” (California C.E.B. Tape 1970). 

48 See inter alia, Cowan, “Decision Theory in Law, Science and Technology,” 17 Rutgers 
L. Rev. 449 (1963); Shubik, “A Game Theorist Looks at the Antitrust Laws and the 
Automobile Industry,” 8 Stan. L. Rev. 594 (1966); Comment, “Games Bargaining: A 


Proposed Application of the Theory of Games to Collective Bargaining,” 65 Yale L.J. 660 
(1956). 
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ventive law lawyer often can reduce the risk of such factual uncertainty. For 
example, if he puts an agreement in writing, rather than in oral form, the words 
are no longer in dispute; he can, for a second example, provide a mechanism 
for the preservation of factual evidence while the facts are being made.*9 

We need to consider criteria for evaluating all kinds of lawyers’ decisions. 
The easy answer that comes to mind is that, for the litigating lawyer, winning 
a judgment is always a plus and losing is always a negative. That answer is 
both too easy, and not sufficient. It fails to take into account evaluation of the 
alternatives, for example, settlement; it fails to consider a number of side effects, 
e.g., if defendant lost the judgment the defendant may have gained beneficial 
delay. It fails to take into account the human elements of victory and defeat— 
in short, the effects on the clients. 

Equally, let us not accept too easily the criterion that preventive law lawyer- 
ing fails if litigation results from a transaction. The client whom a preventive 
law lawyer represents may be better served by having some arrangement, even 
one that results in foreseeable litigation, than in having no arrangement at all. 
For example, it may be better to have an ambiguous labor/management con- 
tract than to have none at all. At the other extreme, the absence of subsequent 
litigation is an insufficient determinative of preventive lawyering ability. Such 
a criterion fails to consider whether the lawyer (or his client) gave up too much 
in the preventive law stages (by failing to seek certain rights, or make other 
demands) in favor of reducing the risk of later litigation. Or perhaps the pre- 
ventive law lawyer was so cautious that he barred a transaction from being 
made, although hindsight indicates that his client would have been better 
served by a less cautious approach. 

In my explorations of preventive law, I have come to believe that the 
practice of preventive law seeks, among other things, to minimize the risk of 
legal trouble. Legal trouble lies at the root of litigation. What is “legal 
trouble”? The striving for preventive law is, affirmatively stated, a striving for 
maximizing legal health. What is good legal health? The absence of litigation 
and the absence of known dispute are unsatisfactory and incomplete criteria. 
In your principal field, wills and estates, you can reliably assert that the failure 
of a particular person to have a proper will is ill health although such failure 
is unrelated to litigation or dispute of any kind.5° 


49 An example is the provision made for the taking of depositions in California where “the 
court is satisfied that the perpetuation of the testimony may prevent a failure or delay of 
justice” (Cal. Code Civ. Proc. § 2017). On the use of psychologists to assess the mental 
condition of a testator prior to a possible will contest, see Redmount, “The Use of 
Psychologists in Legal Practice,” 11 The Practical Lawyer 23 (February 1965). 

50 See Brown, “Toward a Definition of Legal Health,” Preventive Law in the Lawyering 
Process (Brown ed.) mimeo. University of Southern California (1963). 
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When we seek the cause(s) for dispute, the cause(s) for legal trouble, we 
should consider the philosophical implications of “cause.” Search for cause 
can be a never-ending pursuit. Each item identified as a cause has itself some 
precedent cause.51 The cause of the plaintiffs claim may be the collision of 
two automobiles. But what caused the collision? The litigation process stops 
such causal inquiry at some point.52 

But when we think in preventive law terms we are confronted by such 
questions. In developing consensual relations, e.g., purchase and sale of 
property, we try to visualize the likelihood that dispute will later arise so that 
we can now minimize that risk. So we must understand what the factors are 
that can give rise to dispute. Those factors are essentially human characteristics 
which the formal law might not regard as relevant.53 They are, however, part 
of the stuff of law practice in preventive law and included within the factors 
which must be evaluated to help determine a particular client’s course of 
action. We need to take into account our client’s characteristics, and also the 
qualities which go to make up the other legal entities with whom our client is 
now developing a consensual relation. 

The inventory of available techniques which go to make up the tools of 
lawyering activities must be organized into a body of discoverable (research- 
able) information. The inventory in litigation law, the alternatives available in 
litigation practice, are currently more readily available than that in preventive 
law practice. We have yet to identify, organize, and classify the techniques of 
preventive law practice.54 

Much of the content of our discussion concerned the relation of lawyer and 
client. That is a relationship that has little been exposed to investigation, re- 
search, analysis, and evaluation, Partly the absence of exposure is due to the 
apparent confidential lawyer/client relation. Partly it is due to the fact that 
appellate court decisions are recorded and publicly available and so these public 
decisions easily supply ingredients for study. We have, I believe, been led too 
easily to assume the relative importance of judicial decisions, and too little to 
recognize the importance of lawyer decisions because of the accident of in- 


51 See generally H. Hart and A. Honore, Causation in the Law (1959). 

52 “‘Proximate cause’... is merely the limitation which the courts have placed upon 
the actor’s responsibility for the consequences of his conduct. In a philosophical sense, the 
consequences of an act go forward to eternity, and the causes of an act go back to the 
discovery of America and beyond.” (W. Prosser, Handbook of the Law of Torts (4th ed. 
1970)). 

53 E.g. the refusal of the court to enforce racially discriminatory restrictive covenants in 
Shelley v. Kraemer, 334 US. 1 (1948). 

54 For an analysis of some preventive law techniques see L. Brown, Preventive Law in 
the Lawyering Process (Mimeo, University of Southern California 1963); L. Brown, Manual 
of Preventive Law (1950). See also Cavers, “Legal Education and Lawyer-Made Law,” 54 
W. Va. L. Rev. 177 (1952). 
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formation or lack of information about them. Assume a society, if you will, 
in which lawyer decisions are recorded, but court decisions are not. One may 
venture the guess that a study of such society would assert the relative im- 
portance of lawyering decisions. We need, in my opinion, to do as much as we 
can to get at lawyers’ decisions. Empirical research of various kinds is needed. 
We need tools for doing that research. Court processes do not expose lawyer 
decisions. 


DISTRIBUTIVE JUSTICE, MODERN 
SIGNIFICANCE 


Cornelius Murphy 





I. INTRODUCTION 

In THE THOMISTIC TRADITION THE forms of justice have been distinguished 
according to the nature of a person’s right. Commutative justice is concerned 
with the horizontal relations between particular persons and entities. The 
justice of such confrontation is determined on the basis of an a priori right 
possessed. by the one claiming his due, a right imposing a duty of abstention, 
and, in case of infringement, an obligation to restore the loss. With distributive 
and legal justice the societal plane is reached. They involve the relationship 
between a group and its members, and this context qualifies the nature of the 
right. In determining the just distribution of benefits, what is due belongs to 
the group which produced them, they do not belong ab initio to the individual. 
Within a distributive scheme, the individual has rights, but they are the rights 
of a member: 


In confronting the society with his claim for his just part in the social ben- 
efits, the member claims what is due him as his own in his quality as a 
member. No doubt before distribution those benefits are the property of 
the social body which has produced them, while in commutative justice the 
good due is from the outset the personal property of the creditor, directly 
or by equivalent. But since by hypothesis the body exists only for its mem- 
bers, the benefits it produces are rightfully due its members... . It cannot 
without injustice retain them or divert them from their destination or 
distribute them in a partial manner; and thus, “when something of the 
common goods is distributed among the members, every one of them re- 
ceives in a way what belongs to him.” The solution is identical as regards 
the burdens: When the society claims a heavier contribution from one of 
its members than is in justice incumbent upon him, it violates, if not the 
member’s own right (which would transfer us to the terrain of commuta- 
tive justice), at least his right to the just distribution of the burdens. 


= 8 


However, the position of the member with regard to the social body is 
not the same as that of one independent individual with regard to another. 
First, his right is by definition that of a member, that is, of a part in rela- 
tion to a whole, and therefore his right in distributive justice remains en- 
tirely subordinate to the requirements of the good of the body in its entirety. 
Thus, if the good of the body demands it, the benefits of private corpora- 
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tions are withheld from distribution and applied to the reserve fund or in 
other ways; among candidates for public offices, the ablest will not always 
be preferred; in revenue assessments, fiscal justice may be moderated. In a 
word, distributive justice is directly subject to legal justice, which expresses 
the supreme right of the body.1 


Such a conception appears to be incompatible with modern understanding 
of constitutional law and social justice. In the contemporary world, the dis- 
tributive realm is thought of primarily in terms of opportunities. A person’s 
access to the advantages of social life is at the center of juristic attention, and 
this concentration upon the individual includes an understanding that he 
possess civil and political rights which are not subordinate to the interests of 
the community, The Supreme Court of the United States has expressed this 
view: 


The fundamental rights to life, liberty, and the pursuit of happiness con- 
sidered as individual possessions are secured by those maxims of constitu- 
tional law which are the monuments showing the progressive progress of 
the race in securing to men the blessings of civilization under the reign of 
just and equal law. ... The very idea that one man may be compelled 
to hold his life or means of livelihood or any material right essential to the 
enjoyment of life at the mere will of another seems to be intolerable in 
any country where freedom prevails. . . .? 


This conception of social life, and the values which it embodies, can only 
with difficulty be reconciled with the traditional view of distributive justice. 
This is particularly the case with the Thomistic premise that in matters of 
social justice the individual does not have separate, inherent rights; whatever 
rights he possesses are those which belong to him as a member of the group. 

What seems to be necessary is a theory of justice which would account for 
these substantial transformations in the individual’s relationship to society. 
Professor Rawls’ theory of justice as fairness® is responsive to this need. He 
views the problem of social justice as one of procedure. The subject of justice 
is the structure of society. To establish social justice we must create a public 
system of rules by reference to which the conflicting claims which inevitably 
arise can be authoritatively determined. 

1 Dabin, “General Theory of Law,” Part III, § 233, in The Legal Philosophies of Lask, 
Radbruch, and Dabin (1950), pp. 447-448. Cf. Aquinas, Summa Theologica II, II, Q. 61 
ü ‘3 Vick Wo v. Hopkins, 118 U.S. 356, 370 (1886). 

3 A Theory of Justice (1971) is the principal work. Earlier studies include “Distributive 
Justice: Some Addenda,” 13 Nat. L. Forum 51 (1968) ; “Constitutional Liberty” and “The 
Concept of Justice,” in Justice Nomos V198, Friedrich and Chapman, eds. (1963); and 


“Distributive Justice” in Philosophy, Politics and Society, Laslett and Runciman, ed. (1957). 
In the present study references will be to A Theory of Justice. 
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In the Rawlsian conception, society is understood as a cooperative venture 
for mutual advantage. To form a social union there must be a shared end, 
conceived not as a substantive goal but as a plan of conduct which will assure 
that the endowments of each will be complementary to the good of all. The 
actual differences between individuals, in terms of natural abilities, social 
advantages, wealth, etc., are viewed as the cause of social discord; the differ- 
ences tempt men to pursue their own advantage. What all have in common 
is moral personality and this must be the basis of justice. 

To assure that principles of justice will command universal assent, it must 
be assumed that they are formed through the consent of each as they perceive 
the requirements of social life from a hypothetical original position. It must 
also be assumed that the original agreement is formed without knowledge of 
those contingencies which delineate the actual differences between persons. 
The controlling idea is that each party to the contract is a moral person who is 
ignorant of his particular advantages or limitations. 

As rational individuals, all would desire what Rawls calls the primary 
goods: rights and liberties, powers and opportunities, income and wealth. 
Whatever else a person would want, these basics are indispensable to self-fulfill- 
ment; they are integral parts of a rational life plan. To determine which prin- 
ciples of justice would be chosen as regulative of these aspirations, the problem 
must be viewed from the vantage point of representative men in various social 
positions. The viewpoint of the least fortunate is crucial, since he cannot be 
assumed to agree to principles which would permit others to advance or im- 
prove their life plans in a way that would worsen his condition. 

Given the premises of the original position: that principles are to be chosen 
under circumstances of ignorance of differences, by rational individuals who 
would only agree to those principles which will maximize his expectations, a 
general conception of justice emerges. In its broadest terms, justice requires 
that all social values be distributed equally, unless an unequal distribution of 
any, or all, is to everyone’s advantage. To specify this conception in terms of 
procedural norms which assure their effective ordering and finality, two prin- 
ciples can be expressed. The first requires that each person is to have an equal 
right to the most extensive liberty compatible with a similar liberty for others. 
The second requires that social and economic inequalities must be arranged 
so that they are to the greatest benefit of the least advantaged and are attached 
to offices and positions open to all under conditions of fair equality of oppor- 
tunity.* 


4 A Theory of Justice, § 11. The principles are arranged serially, the first having 
priority. Departures from equal liberty cannot be justified by social or economic advantages 
and distributions must be consistent with liberties of equal citizenship and equality of 
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As it affects that distributive realm, the Rawlsian theory substantially 
changes the methodology of social justice. Traditional theory viewed distri- 
bution as an allocation or division of goods among various persons within the 
social body, In the Rawlsian approach, distributions are made according to 
the expectations which arise from the original contract, without regard to the 
particular desires, merits, or needs of individuals: 


In pure procedural justice . . . distributions of advantages are not appraised 
in the first instance by confronting a stock of benefits available with given 
desires and needs of known individuals. The allotment of the items pro- 
duced takes place in accordance with the public system of rules, and this 
system determines what is produced, how much is produced, and by what 
means, It also determines legitimate claims the honoring of which yields 
the resulting distribution. Thus in this kind of procedural justice the cor- 
rectness of the distribution is founded on the justice of the scheme of co- 
operation from which it arises and on answering the claims of individuals 
engaged in it. A distribution cannot be judged in isolation from the system 
of which it is the outcome or from what individuals have done in good 
faith in the light of established expectations, If it is asked in the abstract 
whether one distribution of a given stock of things to definite individuals 
with known desires and preferences is better than another, then there is 
simply no answer to this question. The conception of the two principles 
does not interpret the primary problem of distributive justice as one of 
allocative justice.® 


The two principles of justice provide a theoretical framework for modern 
conceptions of human freedom and equality. The precept of equal liberty 
corresponds substantially with our understanding of personal rights as they 
have evolved through constitutional law; Rawls’ insistence upon the priority 
of liberty coincides with the jural preferences given to first amendment free- 
doms of thought and expression. That the requirement of equal opportunities 
and the difference principle corresponds to felt aspirations for social justice is 
clear from the considerable influence which the Rawlsian conception has had 
upon contemporary efforts to bring equal justice to the poor and disadvantaged 
minorities.§ 


opportunity. The two principles are specifications of a broader norm requiring an equal 
distribution of all social values unless an unequal distribution is to everyone’s advantage. 
Requiring unequal distributions to be to the benefit of the least advantaged is called the 
difference principle. It is designed to insure that the higher expectations of the more 
advantaged contribute to the benefit of those less favorably situated. 

5 A Theory of Justice, p. 88. 

ë See generally, Michelman, “Foreword: On Protecting the Poor Through the Fourteenth 
Amendment,” 83 Harv. L. Rev. 7 (1969), pp. 14-15. It has also influenced the field of Con- 
flict of Laws. See Cavers, The Choice of Law Process (1965), pp. 130-131. But see Twerski, 
“A Return to Jurisdictional Due Process,” 8 Duquesne L. Rev. 220 (1970), p. 231. 
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Whether the Rawlsian thesis provides a complete substitute for traditional 
approaches to distributive justice remains to be considered. To explore this 
question fully, some recounting of Thomistic conceptions of the person and 
society are in order, since these broader considerations provide an ultimate 
explanation for the idea of distributive justice associated with this tradition. 
In the next section an attempt will be made to explain the principal features 
of this tradition. 


H. THE PERSON AND SOCIETY 


Thomistic political theory is built upon a conception of the person. The 
human person, “a subsistent individual of a rational nature,”? is understood 
as the most perfect of all nature—created for his own sake, and not essentially 
subservient to any part of the cosmos. The person is conceived not merely in 
terms of physical existence, but also as being able to subsist spiritually; capable 
of an independence by which it is a whole being, able to exist in self-possession 
through the operations of intellect and moral freedom.’ Spiritually a whole, 
each is also a fragment of the human species, a part of the universe, subject to 
the determinations and contingencies of the physical world. 

Societies arise to fulfill the needs of the human person. Society is thus a 
consequence of personality. It exists to fulfill what is wanting in the physical 
or material side of existence, and to provide opportunities for those communica- 
tions of knowledge and love which are indispensable to the spiritual fulfillment 
of personality. In this view, society is basically natural rather than contractual 
in its origins, i 

The common good of a human society is similarly at the service of the per- 
son. The “good” is a communion of life between all the members of society. 
Since the reason for societies is to fulfill the needs and aspirations of individual 
persons, the corpus of social goods must be redistributed to persons as persons, 
i.e,, as subsistent wholes. The good of society is “common to both the whole 
and the parts into which it flows back and which must benefit from it.”® This 
subservience of the whole to the parts or members is what distinguishes a 
human from an animal society. In the latter, the parts serve the whole; if 
individuals benefit, it is only so that the whole can subsist. The “common 
good” of the animal kingdom benefits the total organism; its does not benefit 
the parts for themselves. 

In spite of its general subordination of society to the person Thomism has 
~? Summa Theologica, I. A. 29, 3. 

8 Maritain, The Person and the Common Good (1947), p. 30. 


9 Ibid., p. 41. The primacy of communication between men as a natural law principle 
is adopted by Professor Fuller, The Morality of Law, pp. 185, 186. 
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always maintained that the whole is in some sense superior to the parts. This 
is expressed by distinguishing between a society and its members. The sub- 
stance of the common good, the total accomplishments of the group, are in 
some measure considered as possessing a reality distinct from the arithmetic 
sum of individuals which exist within the society.1° Within this conception, 
the individual is a part of a wider whole. The well-being of each concrete 
person is the distributive objective; but the relation of the individual to the 
whole, the distinctiveness of his aptitudes, material needs, and social circum- 
stances are of some relevance to distributive justice. With these general observa- 
tions in mind we shall return to a consideration of the Rawlsian theory of 
justice. 


HI. SOME COMPARISONS 


Rawls’ theory of justice is an effort to work out the Kantian implications 
of social contract theories which are traceable to Rousseau. It is thus appro- 
priate to consider some of the main themes of idealist philosophy which bear 
upon the more specific questions of distributive justice. Within Thomism and 
Idealism there are fundamental conceptions which are similar, but upon which 
each tradition places profoundly different interpretations. Social reality, the 
dignity of the human person, and the basis of moral obligation are essential to 
each; and the significance which one attaches to these terms will influence his 
understanding of distributive justice. In this section the interplay of these 
concepts will be considered in a somewhat discursive manner in order to afford 
a fuller opportunity for one to consider their mutual ramifications. 

First, the concept of society. Rawls views society as composed of discrete 
individuals who are willing to join in a social venture for mutual advantage. 
Its objective is a union which results when each pursues his fulfillment within 
the overall framework of the principles of justice. In such a scheme, the excel- 
lences of each redound to the benefit of all.!! 

This atomistic conception of society gains support from modern linguists 
intent upon the elimination of universals from our language. But, as Marcuse 
has observed,!2 a sense of the general, as distinct from the particular, persists. 
It is still rational to speak of “England” as something other than the sum of 
existing Englishmen. However, in the present context, the dispute as to the 
nature of society may be as much a matter of moral strategy as it is a problem 
of epistemology. Rawls’ reluctance to attribute any reality to society as a whole 

10 Thought of not only as abstract substance but as a whole of whole persons. 

11 A Theory of Justice, § 79. 


12 One Dimensional Man, Ch. 8. Marcuse objects to the linguistic restrictions as in- 
compatible with a perception of man’s historical capacity to transcend existing institutions. 
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may grow from fear that such recognition will force the least advantaged mem- 
bers to remain so. An insistence upon the separate reality of each person may 
be the only means of assuring that their life prospects will not be diminished 
by social distributions. This concern is reflected in his treatment of Utilitarian- 
ism, which allows the higher life prospects of some to counterbalance the 
lower life prospects of others who are already less favorably situated. 

The net sum of positive feeling is the Utilitarians’ guide to a common 
good, and this measure will inevitably subordinate the individual to the in- 
terests of this group. But it is this considerable reliance upon a material index 
(a calculus of pleasures and pains) which requires the utilitarian to treat the 
individual as a part, and only a part of the whole community.15 Rawls rightly 
complains that Utilitarianism forces the disadvantaged to treat the con- 
flicting claims of others as though they were his own. But the utilitarian view 
is not the only approach to social theory; it is also possible to view the indi- 
vidual person both as a whole and a part, a balance which Thomism attempts 
to maintain. Each must be treated as a whole person for whose fulfillment 
society exists; the less palatable idea that each, qua individual, is a segment of 
the whole is more responsive to the total human reality. The sense of contin- 
gency surrounding each may limit his social claims, but it should be remem- 
bered that distributive justice permits, indeed encourages, deviations from arith- 
metic equality which are designed to meet the needs of the disadvantaged.14 

Utilitarianism is objectionable because it tends to view society as a material 
organism; Idealism is objectionable because it moves towards an opposite 
extreme, A profound urge to transcend all contingencies, to treat the human 
community as a society of pure persons, is an integral part of the Rawlsian 
theory of justice. The Utilitarian emphasis upon a psychology of feelings 
produces an analogy with the animal kingdom; Rawlsian justice pushes us 
toward a Divine Society in which the good of each and the good of all are to 


18 In spite of the reliance upon noble sentiments in the work of later Utilitarians such 
as John Stuart Mill, the tradition as a whole is inclined to restrict its understanding to the 
psychological operations of man conceived only as a social animal. Even Mill treats the 
subject of justice as partially a biological phenomenon. See Utilitarianism, Ch. V. 

14 In modern states, among the criteria of distributive justice there must be counted, 
besides merit and services rendered, weakness, meaning not only physical weakness, 
which has always been entitled to a privilege, but also economic weakness. Is it not 
legitimate that in the political community the weakest benefit from special protec- 
tion and aid from the state? As to justice in imposing burdens, equally governed 
by the rule of proportionality, the determining principle is that of ability to con- 
tribute to what is required, so that the more fortunate will contribute a larger 
amount than the less fortunate. Thus, actively and passively, the shares of everyone 
are calculated by a measure individual to each. But since the calculation always 
takes place under the same principle, the equality constitutive of justice is main- 
tained, 

Dabin, of. cit., p. 448. The equality referred to is that of geometric proportion. 
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be identical.15 The justification for the effort is our collective commitment to 
procedural justice, an original agreement which constitutes the supreme expres- 
sion of our moral personalities, 

To be equal and autonomous in a society of moral persons, we must con- 
form to those principles of justice to which we would assent as free and rational 
persons. Our freedom from the contingencies of nature, and our desire to 
fulfill our rational plans are established by acting in the way we would acknowl- 
edge in the original position. The hypothetical agreement is a collective 
expression of our noumenal selves; the mutual affirmation of each other’s 
worth. The assumed unanimity, by which all agree in advance to the prin- 
ciples by which their claims are to be settled, expresses the nature of a single 
self.16 A genuine social union becomes possible since, according to the agreed 
plan of conduct, the achievements of each are to the advantage of all. Our 
dependence upon others is not removed for we shall always be “but parts of 
what we might be.” Nonetheless, we are not isolated fragments; our own 
contribution to social life is “joined to a wider and just arrangement the aims 
of which we affirm. . . .”47 

In practical life, the standard of moral equality can conflict with claims 


15 Infinitely above the city of men, there is a society of pure Persons, who are at the 
summit of individuality, but without the shadow of individuation by matter (or 
even by a form, distinct from the act of existence). Each one is in the other through 
an infinite communion, the common good of which is strictly and absolutely the 
proper good of each, since it is that which each person is and their very act of 
existing. Far below the society of men, below even the level of all society properly 
so-called, there is a “society” of material individuals which are not persons, which 

. . isolated each within itself that they do not tend toward any communion and 
have no common good, but each is totally subservient to the proper good of the 
whole [i.e animal “society”]. Human society is located between these two; a 
society of persons who are material individuals, hence isolated each within itself 
but nonetheless requiring communion with one another as far as possible here below 
in anticipation of that perfect communion with one another and God in life 
eternal... . 

Maritain, of. eit., pp. 48-49. 

16 In justice as fairness . . . all agree ahead of time upon the principles by which their 
claims on one another are to be settled. These principles are then given absolute 
precedence so that they regulate social institutions without question and each 
frames his plans in conformity with them. Plans that happen to be out of line 
must be revised. Thus the prior collective agreement sets up from the first certain 
fundamental structural features common to everyone’s plan. The nature of the 
self as a free and equal moral person is the same for all, and the similarity in the 
basic form of rational plans expresses this fact, Moreover, as shown by the notion 
of society as a social union of social unions, the members of a community participate 
in one another’s nature: we appreciate what others do as things we might have 
done but which they do for us, and what we do is similarly done for them. Since 
the self is realized in the activities of many selves, relations of justice that con- 
form to principles which would be assented to by all are best fitted to express the 
nature of each. Eventually then the requirement of a unanimous agreement con- 
nects up with the idea of human beings who as members of a social union seek 
the values of community. 

A Theory of Justice, p. 565. 

1 Ibid., p. 529. 
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of justified advantage. The present controversy over busing provides a useful 
illustration. The proponents seek to improve the educational opportunities of 
minorities; the opponents seek to retain for their children the qualitative advan- 
tages of existing arrangements. To the degree that the claim of qualitative 
difference has objective merit, it probably cannot be squared with the differ- 
ence principle.18 The retention of such advantages must be based upon con- 
ceptions of social life which cannot be reconciled with Kantian principles. 

Such claims depend upon contingencies which pure ethics must ignore. 
The differences in question imply that various segments of society progress at 
varying tempos, under more or less favorable expectations, and with degrees of 
personal effort towards advancement which are not uniform.!® The latter 
point is particularly objectionable to an idealist, such as Rawls, for whom all 
significant differences are explainable in terms of heredity and environment.?° 
But it is sheer behavioral dogmatism to assert that personal merit is irrelevant 
to social justice. To treat personal claims which do not conform to the assumed 
principles of justice as expressions of egoism seems equally simplistic, and an 
assertion that all such desires can be justifiably suppressed carries a heavy 
burden of proof. The Rawlsian rule that distributive differences must be 
judged from the perspective of the least advantaged is a moral hypothesis 
which must itself be tested by standards of human freedom. 


18 The difference principle, as part of the principles of pure procedural justice, requires 
that the higher expectations of the more advantaged must contribute to the prospects of 
the least advantaged. Busing is part of a broader conflict in the field of equal opportunities, 
For a consideration of how preferential hiring can compromise criteria of merit see Seabury, 
“HEW and the Universities,” 53 Commentary (February 1970), p. 38. 

19 Differences are fully acceptable within the Rawlsian conception if, and only if, they 
satisfy the difference principle. See § 17, The Tendency to Equality, esp. pp. 101-102. Iam 
assuming that the claim to preserve existing educational arrangements cannot be reconciled 
with the requirements of the difference principle. Preservation of the advantages must be 
justified, if at all, by reference to other criteria of moral import. 

20 See the discussion of just desert in Rawls, at p. 104: 

It seems to be one of the fixed points of our considered judgments that no one 
deserves his place in the distribution of native endowments, any more than one 
deserves one’s initial starting place in society. The assertion that a man deserves 
the superior character that enables him to make the effort to cultivate his abilities 
is equally problematic; for his character depends in large part upon fortunate 
family and social circumstances for which he can claim no credit. The notion of 
desert seems not to apply to these cases. Thus the more advantaged representative 
man cannot say that he deserves and therefore has a right to a scheme of coopera- 
tion in which he is permitted to acquire benefits in ways that do not contribute to 
the welfare of others. There is no basis for his making this claim. From the stand- 
point of common sense, then, the difference principle appears to be acceptable both 
to the more advantaged and to the less advantaged individual... . 
A Theory of Justice, p. 104. 

In this connection, the remarks of Arnold Toynbee commenting on Skinner’s Beyond 
Freedom and Dignity have some relevance. Toynbee’s review concludes with the judgement 
that human behavior is “determined partially, but only partially, by forces outside the 
human being himself.” The Center Magazine, Center for the Study of Democratic Institu- 
tions (March/April 1972) pp. 58; 62. 
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IV. THE REALIZATION OF JUSTICE 


The hypothetical agreement in the original position provides a theoretical 
construction from which basic principles of procedural justice can be rigorously 
derived. These principles approximate the norms which persons in the original 
position would choose as commensurate with their social commitment and as 
the most appropriate expression of their moral personalities. Once the prin- 
ciples are chosen, it remains to determine the method by which they will be 
implemented. 

The disposition of each to act justly must be developed by appropriate 
forms of moral education. When an intention to comply with the demands of 
justice is properly nurtured, duties of justice are performed, and the stability 
of the social enterprise assured. 

The principles of fairness postulated in the original position are a pro- 
cedural expression of Kant’s categorical imperative: formal, “you oughts” 
imposed upon the individual subject by the exigencies of a universalized good 
will. Once fixed, the principles ought to command a permanent allegiance. 
The individual, because of his natural duty to justice and his assumed con- 
tractual obligation, must conform; otherwise, his nature as a moral person and 
an enduring self will be unfulfilled.?1 

Acceptance of the principles of justice by the individual will result from the 
proper development of his desire for justice. Through life in the family and 
in private associations the individual receives the love which assures him of his 
own value and he gradually becomes trusting towards others\in cooperative 
endeavors. But the virtue of justice becomes fully formed when each learns that 
he is the beneficiary of the procedural norms of justice. This decisive influence 
arises when the standards of equal liberty, opportunity and the difference prin- 
ciple are applied by public authorities.?? 

Public knowledge of the principles of justice is assured by an increasingly 
specific determination of right conduct through constitutional, legislative, ad- 
ministrative and judicial decisions.2° The desire for justice gains priority in our 
personal life as the principles of procedural justice become the regulative norms 


22 A Theory of Justice, § 40. 

22 Ibid., Ch. VIII, § 70 et seq. 

23 Cf. $ 31, The Four Stage Sequence. Once the principles of justice are chosen, their 
implementation can be imaginatively projected over a sequence of constitutional, legislative 
and judicial or administrative applications. The sequence is a part of moral theory, not a 
description of actual institutions. However, it does bear upon existing institutions to the 
degree that public officials are influenced by the general theory of justice as fairness. This 
latter point is of particular interest to the present study. 

Chapter IV makes some penetrating observations upon the interplay between the prin- 
ciples of justice and the proper functioning of institutions—e.g., § 36, “Political Justice and 
the Constitution.” 
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of the legal order. The “veil of ignorance” is progressively lifted, and the 
contingencies of life increasingly acknowledged. The duty to justice is neverthe- 
less secured through an undeviating commitment to the principles of fairness 
by those responsible for the maintenance of public rules. 

Public officials thus become moral legislators. They impose, through their 
juridical decisions, the ethical imperatives reflected in the two principles of 
procedural justice. By implementing these standards, they give public assurance 
that the highest aspirations of moral personality will be fulfilled and social co- 
operation made effective. All conduct is not controlled, but within those social 
conflicts in which the principles of fairness are relevant, they must be rigorously 
applied to assure that each will not deviate from the fulfillment of his duty.?4 

This moral interpretation of public responsibility runs counter to principles 
of authoritative decision making. The suggestion that officials can force us to 
be free is uncomfortably similar to Platonic explanations of the role of the 
Supreme Court which caused considerable alarm among legal scholars during 
the past decade.*5 Moral authority is a particularly serious problem whenever 
legislators, judges or administrators are empowered to interpret and apply 
broad jural standards. “Due process,” “equal protection,” or “the public 
interest” are elastic norms since they embody principles which must be adapted 
to an immensely complex society with changing conceptions of public policy. 
Any consideration of their ethical import gives them a new impetus—a re- 
juvenated understanding which legitimately extends their scope of application. 
Yet, at some point, the desire to realize ideals must be measured by the 
boundaries of public authority. 

The possession of public authority does not constitute a “roving commission 
to do good.”*6 Moral leadership is not exercised in vacuo; the discretion of 
public officials is limited by the sociological milieu in which they function.?7 

24 See § 86. In Kantian ethics, the logical universal is imposed upon the will by a priori 
normative command. See the evaluation in Maritain, Moral Philosophy, Ch. 6. 

25 E.g., Brown, “Quis Custodiet Ipsos Custodes: The School Prayer Cases,” The Supreme 
Court Review (1963), p. 1; Weschler, Principles, Politics, and Fundamental Law (1961); 
McCloskey, “Reflections on the Warren Court,” 51 Va. L. Rev. 1229 (1965); and see Hook, 
The Paradoxes of Freedom (1962). 

26 Professor Rawls’ reliance upon Hart’s conception of the role of public officials is 
misplaced. They maintain obligations which are embedded in the social fabric but this 
anthropological] source is far removed from the realm of moral hypothesis. 

27 Sociological thought insists that the norms created by public officials must bear some 
correspondence with the value structure of society. This connection is both a principle of 
effectiveness and a condition of authoritative judgment. See, generally, McDougal, “Law as 
a Process of Decision: A Policy-Oriented Approach to Legal Study,” 1 Nat. Law Forum 53 
(1956); Cardozo, The Nature of the Judicial Process (1921). The relationship between 
positive norms and sociological realities is developed in Northrup, “Contemporary Juris- 
prudence and International Law,” 61 Yale L. J. 623 (1952). The difficulties of maintaining 
a balance between personal projections and social experience are well documented by Justice 


Cardozo: 
No absolutist is so intransigent as to assert that there can be literal adherence to 
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Moreover, the authorization to act is conditioned by a grant of power, a dele- 
gation more plausibly traceable to an actual constitution than to a hypo- 
thetical agreement. Public officials must rely essentially upon temporal rather 
than transcendental sources for their authority. The right to maintain the rule 
of law is not received from abstract rational persons desirous of fulfilling their 
moral natures; it is delegated to officials from concrete persons who compose 
the body politic.28 

Pure ethics seeks a perfect social union. To justify the jural authority 
necessary to an achievement of the ideal, it must bypass ‘political theory and 
reach a moral hypothesis which can serve as the source of official power. It 
cannot defer to an authorization within history; to do so would seriously impede 
the quest for moral equality. 

But if public power is limited by public authority, this does not mean that 
officials are helpless in the face of injustice. All public authority is, in a broad 
sense, representative; it is a participation in the people’s right to self-govern- 
ment, But it is a moral power which is being exercised, and this includes the 
pursuit of justice.29 What is objectionable is the broader claim that officials 
are empowered by a fictitious agreement to enforce the categorical imperatives 
of Kantian ethics. 

Pure ethics must be coerced because it misconceives the nature of moral 
freedom. The moral law is not a normative order which must be complied 
with in fulfillment of a rigorous duty; morality consists of those precepts which 
the person should comply with if he is to properly exercise his freedom. Where 
his failure to do so causes substantial injustice, it is subject to public correction, 








a standard of equality or liberty. Some compromise is inevitable between liberty 
and license, between uniformity and diversity. The necessity for exceptions being 
conceded, the important thing is to determine the principle that shall govern their 
allowance. Shall we look for it within ourselves, in some mental pattern of an 
ideal community? Shall we look for it in the past, admitting no encroachment not 
sanctified by time? Or shall we look for it in the needs of the present, in “the 
exigencies of social life’? Shall our standard be a metaphysical conception, or an 
historic datum, or a living need? As you give one answer or the other, you will 
reach different results. The trouble often arises from assuming that one method is 
supreme, from assuming that the truth or apparent truth yielded to us by one of 
them is to be accepted without checking it and testing it by the truth yielded by 
the others. We are not to bow down before our metaphysical conception or our 
historic datum, and shut our eyes to living needs, and yet we are not to find a 
living need in every gust of fancy that would blow to earth the patterns of history 
and reason. 
The Growth of the Law, pp. 75-80. 
For a recent application of this method see the dissenting opinion of Justice Jessup in 
the South West Africa cases (1966), I.C.J. 7, pp. 432-438. 
28 And who have not completely divested themselves of their right to self-government. 
See Maritain, Man and the State, Ch. 1. 
29 Cf. my article, “The Supreme Court and Democratic Theory,” 17 Syracuse L. Rev. 
642 (1966). 
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but such submission does not include the alienation of free will, much less does 
it constitute a license for indiscriminate moral instruction. 

A defense of moral freedom is not an endorsement of either injustice or 
selfish advantage. The main idea is that enduring social progress requires some 
balance between public coercion and genuine personal commitment. San- 
tayana’s dictum that liberty involves the slow cooperation of free men states 
an essential truth which ethical theory can ignore only to its detriment. Visions 
of absolute justice too often inspire Robespierrian demands for absolute virtue. 
The irony is that such conceptions stimulate the very discord which they pur- 
port to eliminate from social life. 

In the pursuit of justice, some measure of actual freedom must be preserved 
because the capacity to perceive a task to which one can commit himself is an 
essential need of the human person. Goals must be set by public authority; but 
the individual must also freely contribute to the formation of the society. Strik- 
ing the balance is the paramount task of law in a democracy. But for Rawls, 
our only objective is to express our nature as moral persons, which we do 
through compliance with the principles of fairness, and the development of our 
own individual lives. 

Such an approach suspends ethics between a fictitious beginning and an 
unknown end. It has no role for temporal perceptions of objective good which 
transcend desire, since the good is reduced to subjective rationality.2° The 
theory ignores the operations of moral conscience, by which we become grad- 
ually aware of the values inherent in demands of liberty and social justice.31 
Such operations may elude scientific appraisal yet, in practice, it is difficult to 
deny their influence. Whatever progress we have made in the extension of 
freedom depends, in no small measure, upon public assent and a general con- 
viction that such values are worth preserving. 


30 Cf. Goodness as Rationality, Ch. VII. 

31 In Kantian ethics the moral] life is founded upon duty rather than the good. The 
intrinsic moral goodness (which the ancients called bonum honestum) is replaced by ethical- 
ness. “Goodness” as a subjective category is substituted for a sense of objective value. There 
is no sense of intrinsic goodness to which conscience assents. See Maritain, Moral Philosophy. 
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Tue Frencm Instirurionatisrs: Maurice Hauriou, Gzorces RENARD, 
Joseru T. Deros. Edited by Albert Broderick. Translated by Mary 
Welling. Introduction by Miriam Theresa Rooney. Cambridge, Massa- 
chusetts: Harvard University Press, 1970. (Twentieth Century Legal Phi- 
losophy Series, vol. VIII.) Pp. xxv, 370. 


This review, prepared by the author of the Introduction to this book, who 
shares responsibility for making the work available in the United States, is designed 
to be less an appraisal than an appreciation. It is presented in order to invite 
the attention of juridical scholars to the volume’s appearance—since during the 
year and a half that has passed following its issuance from the press, almost 
complete silence has greeted the publication. Placing the book in context is, 
therefore, looked upon as a duty, not to be avoided lightly. Such an innovative 
contribution to jurisprudential thought would seem to call for evaluations on 
the merits from jurists of competence, as the import of the publication becomes 
more widely known. 

Jurisprudentially speaking, the twentieth century is a great time to be alive, 
Perhaps never before has the legal order been so deeply challenged to look to 
its foundations. Whether it be persons identified with law on any level, or the 
processes that have become familiar, which are looked at first, the premises upon 
which the structures are built are being subjected io reexamination on every side. 
No longer are assumptions accepted without question, as they were once upon 
a time. The confident assertion that used to be heard frequently in intellectual 
circles: “We know .. .” is now usually countered by scientists and the unin- 
formed alike with, “How do you know?” or perhaps with the eternal question 
of the Buddhist mystics, “Is that so?” For this, contemporary jurisprudence has 
hardly provided adequate preparation. Concentration on textual analysis, and 
the habitual exclusion of context, without looking up from the paper upon which 
the rules of law are written, have provided a methodology in legal education 
which appears to have less and less concern with the actualities of life. People 
charged with law enforcement to any degree, and people affected by legal rules, 
seem to have diverged so far in outlook, that the task of jurisprudence now is no 
longer reconciliation, or even justification, but rather explanation. It is neces- 
sary to take a fresh look—to begin all over again—to take soundings with new 
instruments into the uttermost foundations of the universal legal order, wherever 
situated, to see if the cracks in the framework can be cemented together again 
before the entire structure crumbles into collapse. 

In the confusion with which the ablest jurists are surrounded, are there any 
lines discoverable, still stretching out toward centers of illumination? The 
methodology with which many contemporary lawyers have been equipped is 
already a century old. The conditions which it was designed to meet are no 
longer the same. The so-called case method, which Christopher Columbus Lang- 
dell introduced into the Harvard Law School curriculum in 1870—shortly after 
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the young veterans of the War Between the States returned home to resume 
their professional preparation—was considered very advanced at that time, for 
it displaced the traditional method of indoctrination through the transmission 
of concepts by an external examination of the evidences of legal rules. Borrow- 
ing from the historians, especially of the modern German university world, where 
work on the German Civil Code was in its creative stages, the case method also 
sought out original sources of contemporary legal ideas, and found them in the 
reported cases, decisions and opinions of the appellate courts. This automatically 
excluded the more numerous cases tried in courts of first instance, and this 
systematic exclusion made the scope of the written materials available at that 
time more manageable. However, in concentrating attention on the law as 
stated in the appellate reports, the method also excluded the fact-finding prob- 
lems of the courts of first instance, and therefore became one step further removed 
from the actual conditions of life. This gap was continually pointed out by the 
professor of evidence at the time, Louis Brandeis, a master of the case-method 
technique, who never failed to insist on facts and ever more facts in the quest 
for justice in each case. A similar corrective for the artificialities of the case 
method was pointed out two or three decades later by Jerome Frank, who main- 
tained that trial courts, although spoken of as “lower,” were in fact more im- 
portant than the appellate, or “higher” courts, because they were much closer 
to the people; and, being the place where the people experienced their first en- 
counter with the law, were most influential in the formation of individual opin- 
ions concerning the justice of the legal establishment. Louis Brandeis and Jerome 
Frank, eminent judges though they became, were not seriously heeded by many 
of the legal practitioners who enjoyed practice in the appellate courts, that being 
what they had been specially trained to do with skill in their law school days. 
There were other features of appellate practice which emphasized the advantages 
of restricting professional concern to the courts of appeals, among them the 
growth of wealth and power of business corporations, the multiplication of 
inventions through the scientific findings of physics and chemistry, and, especially, 
the shift in constitutional interpretation which substituted grants of power for 
limitations in the functioning of the federal system. With the more able leaders 
of the bar being drawn further and further away from the people and their 
interests, practice tended to concentrate on abstractions instead of realities, be- 
coming ever more esoteric in the process. 


Little attention was attracted to legal theory. What books were read, and 
especially those which won acceptance to any degree, were almost all increasingly 
abstract and remote from the actualities of life. The case method had succeeded 
in replacing traditional concepts with keen analysis of external documentary evi- 
dence of legal rules. In doing so, however, it failed to replace conceptual think- 
ing with more of the actualities of life. During the course of the succeeding 
century, the legal order and the people’s interests have continued to diverge to 
such an extent that the lawyers and judges who relied on the unexamined assump- 
tion that law and justice are identical, or, perhaps, that law is the implement of 
justice, have quite generally been shocked by the manifestations of disrespect 
which multiply in many directions. What is required now to shore up the crum- 
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bling structure? Or is it already too late? Certainly much more is needed from 
the process of legal education than expertise in “clinical” analysis and skills. 
Texts can no longer be read out of context if they are to yield comprehension. 
The relation of law to life must somehow be reintroduced as an indispensable 
subject in the law school curriculum. Furthermore, jurisprudence courses which 
amount to nothing more than an informational sequence of chapters about jurists 
and their individual ideas cannot supply the training in analysis of juridical 
institutions and their adequacy which a sense of human values demands. The 
task of jurisprudence in the last quarter of the twentieth century is analysis of 
the human conditions measured against the scale-marked priorities in choosing, 
if the long-sustained legal order is not to disintegrate before our eyes. The 
next step after analysis must be bringing the fragments together again in a new 
and more pleasing pattern, for the method of science to continue to serve as 
the model of advanced technique. 


One of the tools provided in an earlier day by vote of the Association of 
American Law Schools for the enrichment of the curriculum is the Modern 
Legal Philosophy Series. The case method had survived much controversy, and 
was well on toward its first fifty years of acceptance in the university law schools, 
when Dean John Henry Wigmore of Northwestern proposed publishing in the 
English language selections from contemporary jurists of Europe. When that 
Series was completed, shortly before World War I broke out, American students 
of the law were becoming familiar with names like Gény and Ihering, Kohler 
and Stammler, Del Vecchio and Korkunov, and there was a welcome waiting 
in the limited law review circles for Duguit and Ehrlich also. The world in 
which, and for which, these men wrote, remained foreign territory, however, 
notwithstanding the Army experience of campaigns on European soil, for the 
civil law system lacked practical application in common law jurisdictions, even 
though the ultimate goals might be the same. It was only the few law school 
graduates who began to counsel on foreign trade problems, or who took an in- 
terest in the expanding field of public international law, or the broader perspec- 
tive of legal theory, who needed better preparation for understanding juridical 
developments in Europe and in Latin America. Just before World War II 
started, Dean Wigmore urged the Association of American Law Schools to 
undertake a second series of English translations like the first. Twenty years 
more passed, the war intervening, before the Twentieth Century Legal Philosophy 
Series then planned was entirely in print. It was a somewhat expanded audience, 
however, at last, which was ready to apprehend the names and ideas of Max 
Weber, Kelsen, Radbruch, Dabin, Petrazycki, and the German School of In- 
terests-Jurisprudence. 

The last volume of the Series, containing selections from The French Institu- 
tionalists, came from the presses just over a year ago. For many reasons the 
Series would have remained ideologically as well as physically unfinished until 
the problems faced by these writers, and the proffered resolution, were placed 
before American eyes. Proceeding from opposite directions, French and American 
jurists alike are confronted with the task of reconciling law and revolution. In 
view of contemporary experiences among student populations, it is perhaps quite 
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timely that the phenomenon of the Institution calls anew for the attention of 
jurists in this context during the final quarter of the twentieth century. 

It was around 1891, when minds were focused on the centennial of the French 
Revolution, that Maurice Hauriou began teaching constitutional law at the 
University of Toulouse. Perhaps the most profound question aroused in his own 
mind at the time involved the very foundations of a legal order. While kings 
reigned, the explanation had been simple—legislative decrees expressed the king’s 
will, and the king had received his authority to govern from birth and coronation. 
But how do you explain the legal order and the observance which is its due when 
the people revolt and the king has been put to death by force and violence? 
The Anglo-American system is confronted with this problem no less than the 
French. Hauriou’s answer to his own question, as disclosed in his writings, 
obviously occupied his thoughts through all the rest of his life. Is there any 
relation between the law in force and the justice the people seek, and if so, how 
is it manifested? 

Hauriou’s special competence is to be found in the sphere of public law. Not 
only was he a professor of constitutional law, but he was also to become the pri- 
mary authority on the Droit Administratif. The method he used in developing 
the latter field is particularly interesting to an American trained in the case 
method. It was inductive, as Bracton’s was. The Conseil d’État had been estab- 
lished some time earlier, and its decisions (arrêts) had started to accumulate into 
a substantial file. M. Hauriou began to make a collection of these, to classify 
them, and arrange their principles in logical sequence, and then to publish a 
treatise which made explicit their content and its implications. Since the Con- 
seil d’État has special jurisdiction over allegations of abuse of power on the part 
of civil servants in government employ, claims of injustice call for new inquiry 
into the relations between justice, the legal order, and power. Cases involving 
the authority of law, the force of law, and the respect due the government in 
its function of maintaining law and order, as found in the Droit Administratif, 
restated the problem of constitutional law in a new context, which demonstrates 
realistically the impact of government on individual human beings. The field 
of speculation adopted as a lifework by Hauriou, though clearly classifiable as 
public law, found its practical applications in private law concern for justice no 
less than in community interests. His juridical scope was as broad as it was 
specific. The a priori approach, usual in interpreting and applying a codified 
system, was in fact replaced in Hauriou’s work by an a posteriori technique, 
based upon external evidence, rather than upon assumptions or prevailing theories. 

It is through his implicit rejection of unexamined assumptions that Maurice 
Hauriou began to make his innovative contribution to contemporary jurispru- 
dence. In other words, he found traditional concepts identified with the legal 
order to be frequently inadequate to account for the human behavior manifest 
before his own eyes. He observed a feeling for law and order in people, especially 
apparent when they were gathered together in social or community life. They 
regularly sought justice in their relations with others, and therefore they look for 
guidelines or directions, like traffic signals, advising them to proceed in an antici- 
pated manner for safety’s sake. In most cases observance of the law presents 
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no problem even were coercive measures not mentioned. The instinct for law 
and order appears to be deeply ingrained in human nature, so that when “higher” 
authority is missing, the people establish a legal order, more or less rudimentary, 
perhaps, among themselves. It is this phenomenon, observable on all sides, which 
appears to be embraced in the notion of the Institution. More public than a 
personal moral principle of action, but less formal than a constitution, statute, 
or code, the Institution has an objective shape which is recognizable but not 
fully delineated. The Institution can be seen to exist somewhere between the 
person living in society and the more formally organized state. It is a manifes- 
tation of the instinct for law which belongs to the very essence of nature. The 
phenomenon is real; it exists; it is no mere concept inside someone’s mind. 
What M. Hauriou does is shift the focus of speculations about law from concepts 
to percepts. In accordance with the realistic method acceptable quite generally 
in a scientific age, he looks at law in the same way that scientists apply micro- 
scopes and telescopes to natural phenomena. He looks at the law and formulates 
his own conclusions, and then describes what he sees, and compares it with other 
observations in the same general area of activity. Like an artist who sees and 
paints a landscape in royal purple, when ordinary mortals see only the omni- 
present green of the fields, Hauriou notes manifestations of the law in places 
that classical writers have apparently overlooked. As his thought patiently de- 
velops, it becomes ever clearer that the phenomenon he has noted has been there 
all the time. Were Hauriou not spoken of as an Institutionalist, he might well 
be classified as a perceptualist in law, his perspective being broad enough to em- 
brace context as well as text in giving form to a new systems analysis. 


Although Hauriou professed no specific philosophical theory, his observations 
were sufficiently acute, and his perspective vast enough, to yield a consistent 
philosophy when his writings are reviewed in their entirety. Georges Renard, the 
second jurist represented in this volume, not only adopts and advances the basic 
theory in his books, but he also provides a contrast to Hauriou by the approach 
he takes. He quickly grasped the significance of the Institutionalist theory and 
. was an eloquent advocate for its acceptance. He too was a professor of constitu- 
tional law, but he was no mere imitator. On the contrary, he placed great em- 
phasis on the newer aspect of the sociology of law and the impact of the legal 
order in community life, rather than upon designing exact formulae. Indeed 
Renard looked through the legal structures in his quest for justice and found 
in the Institution the phenomenon which manifested the instinct for law which 
exists in the very nature of the:people living in society. In undertaking to explain 
the actuality of the phenomenon of the Institution in philosophical terminology 
and show its relationship to the sociology of the day, Renard’s writings are more 
consciously theoretical than Hauriou’s, but no less realistic in making the transfer 
of focus from concepts to percepts. Renard’s quest for justice, and his recon- 
ciliation of justice and law, was based upon the concreteness he found in Hau- 
riou’s views, to the exclusion of the abstractions basic to many theories perhaps 
more widely known, The contribution that Georges Renard made to the theory 
of the Institution is to be found chiefly in his recognition of the Institution as 
a legal instrument of great promise in bridging the gap between justice desired 
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by the people and the legal order they instinctively rely upon for its concrete 
manifestation in their personal experience. Revolt against the inadequate old 
forms is recognized at the same time that chaotic lawlessness is avoided in the 
actualities of human life. 

Brought to notice principally between World Wars I and II, the theory of the 
Institution not only supplies a persuasive answer to the quest for justice in local 
law situations, but it provided a new structure suitable for the expanding field of 
transnational law. Constitutional law, perhaps because of its textual rigidities, 
often seems to present obstacles to the advancement of international relations, 
especially when treaties are viewed as contracts whose breach has traditionally 
called for the threat or use of force. But in 1929, the threat or use of force as an 
instrument of national policy was formally renounced by the Pact of Paris, and 
in 1945 that renunciation was renewed in even more explicit terms by the adop- 
tion of the United Nations Charter. If the theory of the Institution is to be 
looked upon in the perspective of the progressive development of law, it appears 
as a noteworthy coincidence that it was in the year 1929, also at Paris, that Joseph 
Delos published his book which explained the function of the Institution with 
respect to the new demands being made upon international Jaw. The Institution, 
as a truly legal phenomenon, but one which derives from no specific juridical 
system, seems to be uniquely useful in legal relations between nations which are 
historically committed to particular legal traditions that often diverge in greater 
or lesser detail. Without rejecting any established legal system, but building 
instead upon the essence of law which is manifestly existent in human nature 
everywhere, 2 new way is now open through the phenomenon of the Institution 
for the restructuring of transnational law and its progressive development. 

This volume on The French Institutionalists makes serious demands upon 
jurisprudential comprehension. Its timing alone calls for attention. The origi- 
nality of its message lights up sparks. Existential psychology, the law of nature, 
TAO, and the sociology of law, combine in the theory of the Institution to cross 
many man-made barriers on the road to justice. By shifting the juridical focus 
from concepts to percepts, the theory of the Institution seems extraordinarily 
appropriate for a modern reconciliation of revolution with law and order and 
a rebuilding of the structural foundations. 

Miriam THERESA ROONEY 


Tue New Rueroric—A TREATISE ON ARGUMENTATION. By Ch. Perelman 
and L. Olbrechts-Tyteca, translated by John Wilkinson and Purcell 
Weaver. Notre Dame, Ind.: Notre Dame Univ. Press, 1968. Pp. 566 
(incl. bibliography and index). 


This volume presents a translation of the French original, published in 1958. 
In a review article in this journal in 1962, I pointed out that “in this treatise, 
the authors are deliberately reviving an ancient tradition of European letters 
and philosophy, started by the Sophists and given first systematic philosophic 
form by Aristotle, but flourishing into the nineteenth century: the academic 
cultivation of rhetoric.” And I concluded that “clearly, the position developed 
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by our two authors is one of great significance to all those concerned with law 
and politics, in their philosophic dimension.” Since then, this remarkable study 
has become very widely known. It is very commendable to have undertaken 
this translation, and one can only hope that it will have a strong impact in this 
country, especially among those uncritical followers of Descartes who have be- 
come undiscriminating propagators of what they call “scientific method” in the 
social sciences. They may learn that one can argue persuasively about values, 
and that a field study does not become wertfrei by his closing his eyes to their 
all-pervasive presence. 

The translation is very good. It is done by recognizing what can be read in 
the book itself (p. 407), namely that “since metaphorical expressions vary from 
one language to another, and a metaphor in one language may be more or less 
‘dormant’ than the same metaphor in another language, translation will always 
somewhat alter the original text. More often than not, translation will cause 
a revival of the metaphors.” It would be tedious and pedantic to go through 
the book to recite examples of this and other translated phrases where one might 
differ. There is rarely just one translation that is correct. Having myself tried 
my hand at translating difficult texts, like Kant and Hegel, I am convinced that 
any translation is bound to be to some extent a gloss. It serves to reinforce the 
authors’ preoccupation with the metarational features of verbal communication. 

The authors have not significantly altered the original text. If one wishes 
to learn of the progress of their thought and the response it has evoked, he 
can turn to some more recent publications. In a collective volume, published by 
the Centre National Belge de Recherches de Logique at Brussels, La Theorie 
de PArgumentation is presented and critically evaluated in many perspectives. 
Not only the theory of argumentation, but its relation to philosophical method, 
and more especially to logic and linguistics are considered, as well as the relation 
to law (e.g., I. Tammelo, “The Rule of Law and the Rule of Reason in Inter- 
national Legal Relations”) and the history of philosophy are given attention. 
More recently, Perelman himself has amplified his views in a volume entitled 
Le Champ de PArgumentation, Brussels (1970), which contains a number of 
articles written in the sixties by the two authors. Here we find the interesting 
article on classicism and romanticism in argumentation. Here we also find Perel- 
man’s suggestive tour d’horizon on authority, ideology and violence. One might 
wish that such reflections were more effectively and thoroughly related to work 
by others in these fields of inquiry which would lend support and reinforcement 
to the ideas set forth. Evidently such topics in which the limits of rationality 
of the Cartesian kind are especially marked would present important fields 
(champs) for argumentation. Of these fields, none is more important than the 
law. The theory of argumentation has already contributed much to elucidating 
the “logic of the law,” with its stress on precedent and analogy. Similarly politi- 
cal science, with its concern about decision-making and public policy and their 
contingencies, has every reason to take the theory of argumentation very seriously 
and to undertake specific and detailed empirical studies of the working of argu- 
mentation as analyzed by Perelman and Mme, Olbrechts-Tyteca. 

CARL J. FREDRICH 
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For an OntoLosy or Moras. By Henry B. Veatch. Evanston: Northwestern 
University Press, 1971. Pp. xi, 172. 


It is not necessary to introduce Henry Veatch to the readers of the JOURNAL; 
his important contributions to the logic, ethics, and metaphysics of realism, espe- 
cially that of Aristotle and Aquinas, are well known. His style is clear and he 
has the mark that distinguishes able philosophers and legal scholars from the 
others—unerring insight into the principal issues and forthright confrontation of 
them. His approach will also be congenial to many legal philosophers since he 
uses the classical philosophy of natural law as the foil against which he inter- 
prets and appraises later developments in moral philosophy; indeed, this is pre- 
cisely the method I used in Readings in Jurisprudence where the first chapter of 
Part One includes the theories of Plato, Aristotle and Aquinas, and the rest of 
that part consists of theories of law that oppose or modify the classical theory. 

The book reviewed here consists of three divisions: (1) criticism of analytic 
and existentialist moral philosophy; (2) criticism of what those moral philosophies 
would signify even if their authors had employed what Veatch calls the “tran- 
scendental turn,” i.e., the Kantian perspective; and, (3) discussion of the ethics 
of realism which, in Veatch’s view, is the only adequate moral philosophy based, 
as it is, on Aristotle’s ontology. 

Veatch begins his appraisal of the analysts by a pointed criticism of Hume’s 
thesis that the value of anything depends on one’s feeling. “It lies in yourself, 
not in the object.” “Vice and virtue . .. are not qualities in objects, but per- 
ceptions in the mind” (p. 15). Thus, observes Veatch, “moral distinctions have 
no ontological status in the world of nature. .... Exit natural law” (p. 15). 

He turns, next, to Moore’s exposure of “the naturalistic fallacy” and his 
thesis of the indefinability of goodness. This implies, and indeed Moore admitted, 
that he has no reasons to support his value judgments. From this self-imposed 
limitation, it is a small step to the positivism of Ayer and Stevenson as well 
as to moral philosophies like Hare’s, which view moral judgments as prescrip- 
tions or commendations, not as descriptive to any extent. Hare’s acknowledg- 
ment that value judgments imply certain facts does not help because he does 
not explore the connections between those factual beliefs and the valuations, 
ie., he does not face the problem that unless there is something in the facts that 
makes them commendable, there is no reason to support the recommendation 
(p. 33). Veatch concludes this part of the book by discussing some later analysts, 
especially Foot and Searle; while they have made some persuasive points of crit- 
icism of earlier analytic ethics, they remain rooted in linguistic restrictions as 
final criteria. Veatch then supposes that the analysts had used “the transcendental 
turn” and he concludes that this would not help their case. Kant’s categories 
or ordering principles are contrasted with realist metaphysics. It is “not a knowl- 
edge of things in themselves . . . but (knowledge) grounded in . . . our prin- 
ciples of experience and understanding . . .” (p. 52). 

I shall be more brief in summarizing Veatch’s criticism of existentialist ethics 
not only because this is the less satisfactory critique (e.g., Veatch does not dis- 
tinguish existentialist from phenomenological ethics), but also because of my lack 
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of familiarity with that literature. Veatch’s principal criticism of the existentialists 
is that their moral philosophy is a “radical non-cognitivism” (p. 60); for them, 
as for the analysts, there is no factual or natural basis for ethics. The use of 
the “transcendental turn” does not help here any more than in analytical moral 
philosophy, and for much the same reasons, For authenticity and subjectivity, 
no more than language, can lay no claim to knowledge of value when they are 
severed from the realities that can provide the only rational grounds to validate 
the respective claims. The concluding chapter is a discussion of the ontology 
that Veatch regards as the only rational basis of an adequate moral philosophy; 
it is largely a summary and explanation of Aristotle’s ontology. 

I wish now to make several comments on this interesting, thoughtful book; 
they are not intended as adverse criticism, but instead, are pointed at problems 
which all legal philosophers who for various reasons regard their work as within 
“the natural law tradition” need to study. 


First, there is the difficult problem of making a constructive case for natural 
law theory, including that of classical realism. Veatch points to stunted 
plants and an injured bird (p. 7) and he states that there is “a sort of standard” 
in nature, and he speaks of the “order of potency to act” (p. 123), of “being 
ordered to a prior state or condition, as actualities are to potentialities” (p. 131), 
and finally he speaks of man as a “rational animal,” of man’s “proper function” 
and of “the standard of human nature itself” (p. 137). But usually and very 
frequently Veatch simply falls back on the recitation of “the nature of things” 
and similar formulas. Now, there are several reasons to doubt the adequacy of 
this explication of the ontology of morals. Plants differ in many ways, as do 
birds and all other animals. What has that to do with moral values? And, as 
regards nonmoral values, is it “really” (Veatch’s term for emphasis) possible to 
exclude human valuation from the ascription of (or “fact” of being) “better” 
to one plant or animal? Perhaps so, but this is a matter for discussion, not as- 
sumption. As regards Veatch’s repetition of “the nature of things” as an explica- 
tion of his ontology, it must be said that he is only repeating the vaguest terms 
imaginable, not elucidating them. Lovejoy found some fifty uses of “nature,” 
and “things” is even more vague than that. There is a further difficulty that 
goes to the core of many problems: Is man part of the “nature of things”? 
That he is not included there seems to be the preference of theologically oriented 
natural law theory; and this is the position usually taken by Veatch. But if man 
is part of the nature of things, as seems persuasive to me, then a very different 
approach is opened, one that can come to terms with the Kantian perspective. 

In dealing with the above difficult problem, it has seemed to me to be neces- 
sary to avoid entirely the use of “the nature of things.” This is only dust in the 
eye, and handicaps the discovery of more cogent argument. Next, it is necessary 
to pose the problem of cognitivism in ethics in a circumspect way, and this in- 
volves a preliminary critique of science. So long as it is assumed that scientific 
truth is certain and, even, that perception is infallible and the basis for com- 
parison with moral knowledge, the cards are stacked against the natural law philos- 
opher. Not many moral philosophers can discuss science in ways that show 
just what is involved in comparing science with other kinds of knowledge. But 
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they can all appreciate Popper’s thesis that it is impossible to prove the validity 
of a scientific law; it is possible only to show that an alleged “scientific” law is 
fallacious. The implication for moral philosophy is plain. Finally, it has seemed 
to me that an appeal to thoughtful experience and to the universality of many 
values is both necessary and helpful in deciding which is the better (or most 
tenable) philosophy. 

This leads to the second question, that concerning Kant. Veatch is both 
confident and diffident in his critique of Kant, and his diffidence will be shared 
by all who are not specialists in that difficult philosophy. But he comes down 
definitely for treating Kant as a mere subjectivist, hardly different from Hume 
as regards the implications for moral philosophy. This raises many difficulties, 
only some of which can be mentioned. To write off the philosopher who more 
than any other rose to the peak of deontic ethics, who dedicated himself to duty 
and moral law, who prized the effectiveness of reason even more than did the 
ancients, who valued freedom and “the kingdom of ends,” who provided the 
test of universality and so on—seems highly dubious. There is no question that 
Kant is both central in modern thought and, also, that many Kantian puzzles 
remain unresolved—with far-ranging consequences. Even among scholastics, 
very different views of Kant are expressed. M. Villey holds that Kant “killed 
the natural law” by building an abyss between things and reason;! and this is 
Veatch’s interpretation. But so stalwart a natural lawyer as the late Professor 
Rommen said, “Kant could still ‘believe in a natural law,”2 and Copleston 
says that although Kant’s metaphysics “does not provide us with an intuition of 
supersensible reality . . . there are, nonetheless, reasoned positions in regard to 
supersensible reality.”3 

From this emerges the third even more important question, the influence of 
Kant on philosophers who are not positivists, specifically, the question of man 
in the world, and the implications of that basic postulate. For many philosophers 
it has seemed necessary to transcend the boundaries of both realism and idealism, 
to take account of both perspectives, even if a tight synthesis is unattainable. 
To them it has seemed persuasive to take account of man, his relations to other 
men and to his environment. Instead of the dichotomy that Veatch presents of 
opting either for subjectivity or for “the nature of things,” it has seemed prefer- 
able to bring both into rational juxtapositions. In this view, man is an essential 
component of a world of value. The consequences for philosophy and for theories 
of law merit careful study. i 

Finally, and intersecting the above questions, is the plain fact that there are 
many moral philosophers who are as critical of positivism and analytic philosophy 
as is Veatch, but who are not scholastics. No one has made a more critical ap- 
praisal of analytic moral philosophy than has Campbell, and there are essays 
by Ewing, some of Frankenav’s later writing, Brand Blanshard, Hartmann and 
his school and many others. It is time to widen the horizon of natural law philos- 
ophy to include in it philosophers who are not Aristotelians or Thomists, time 


1 M. Villey, Leçons d’Histoire de la Philosophie du Droit (1962), p. 257. 

2 Rommen, “In Defense of Natural Law,” Law and Philosophy, ed. S. Hook (1964), 
p. 118. 

3 F. Copleston, A History of Philosophy (1959), p. 343. 
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: to see that some have supported a different epistemology and metaphysics, while 
others have hewed to methodological or formal lines that move in the same gen- 
eral direction. It is important to criticize the positivists; it is at least as important, 
and more difficult, to build the most defensible constructive case. This means 
thorough study of philosophers whose contributions point in a similar direction, 
but who support their theories by resorting to different methods and epistemol- 
ogies. In any case, the concluding words must be an expression of appreciation 
for Veatch’s very thoughtful discussion of important problems of moral philos- 
ophy in ways that are helpful especially to legal philosophers who, for various 
reasons, continue to work in “the natural law tradition.” 
Jerome Harı 


PSYCHOANALYTIC JURISPRUDENCE. By Albert A. Ehrenzweig. Dobbs Ferry, 
N.Y.: Oceana Publications Inc. and Leiden: A. W. Sijthoff, 1971. Pp. 
363. 


In the preface to his magnum opus, Professor Ehrenzweig modestly suggests 
that he “offers a key to the toolshed” that others may forge the new tools for 
legal reformation. He has done more. He has produced a Promethean work that 
is itself evidence of a lifetime of scholarly inquiry ranging deepiy into law from 
an enlightenment forged in ethics and politics, in aesthetics and psychology, and 
in history and religion. The form is encyclopedic and the style and tone are at 
times too polemical, but the breadth and scope of Ehrenzweig’s intelligence about 
law and about life do more than compensate. He first structures the jurispru- 
dential universe in all its posturings, then gives the benefit of his comparatist 
view and remarkable lucidity about law, and he concludes by offering us cerebral 
fires, mostly from psychology, that we may make law more responsive to human 
need and the human condition. 

The design is clear. In a thinking style that stresses dichotomies, Professor 
Ehrenzweig gives over fully half of his treatise to the demolition of all jurispru- 
dential theories that, perforce, fall into two battle camps; positivism and natural 
law. His incisive mind does not fail to recognize that each and every theory, 
qua theory, lacks logical consistency or completeness or psychological credibility. 

This exercise in demolition is a bit weary and perhaps in large part unneces- 
sary to the reader since it serves only as preface to Professor Ehrenzweig’s prin- 
cipal theme. After a cook’s tour and enlightening analysis of comparative law 
and legal systems the search is begun for the psychological foundations of juris- 
prudence. A jurisprudence devoid of such realism is, as the author states, “reli- 
gion or ‘at best poetry.’ ” It is in the concept of justice that Ehrenzweig seeks 
to join the candor of psychology with the meaning of law. Clearly, he intends 
that justice in relation to law will be a viable concept for society, for he distin- 
guishes between the general concept, justice, and individual justnessesi The 
distinction, sharing a conception of unity with a conception of uniquenesses or 


1 Pp, 194-201. 
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individualities in law, is an agreeable and useful one. However, the fountain- 
head of law and justice is psychoanalytic inquiry and here Professor Ehrenzweig 
seeks to join justice with instinct. While he acknowledges the absence of a known 
biological source for the “instinct” of justice, he analogizes the instinctual func- 
tion of justice to our “instinctual urges to eat and mate.”2 Ehrenzweig, styling 
his heuristic insights after Bienenfeld and others’ who utilize psychoanalytic 
methods of interpretation, offers some other novel speculations, which he clearly 
labels speculation. Not surprisingly, he is at his best in borrowing from areas 
where he has made earlier, extensive scholarly inquiry. His treatment of the 
subject of punishment in relation to criminal law and the concept of liability 
in relation to tort law profits substantially from his cogent psychoanalytic borrow- 
ings and psychological reasoning. Those unfamiliar with Ehrenzweig’s view 
will gain a clearer understanding of some basic problems of policy and practice in 
tort and crime through a careful reading of his ideas. 

Professor Ehrenzweig’s design, however, is for psychological inquiry to forge 
a larger impact upon law. Through an astute awareness of conscious dispositions, 
often altruistic, and unconscious needs, often inevitable, the processes of law 
could better consider the kinds of behavior that are governable and modifiable, 
and the ways in which they are governable and modifiable.5 This leads, in part, 
to more reasoned expectations from the processes of law, and opens to Professor 
Ehrenzweig’s incisive comments about civil procedure. The thrust of his view 
is that civil trial must move inevitably toward compromise and away from his- 
torical dominance in the solution of conflict.6 Such evolution has inexorably 
begun and he points to juridical models, notably from Germanic countries,’ 
that offer more justice, and more justnesses, than does the American pietistic 
but intellectually dishonest adversary practice. 

Professor Ehrenzweig is humanist in his concerns, but he does not allow his 
humanism to cloud his incisive rational dispositions. His use of analytical skills 
is a model for jurisprudents who too often juxtapose legal conceptions instead of 
relating law to life. If there is error, or disagreement, in Ehrenzweig’s thesis 
about the necessary relationship between psychology and law, it derives from 
excessive assumption regarding psychology (which is not his field) and some 
degree of parochialism regarding law (which is his field). He has cast his lot 
with orthodox Freudian conception that stresses the power of instincts and the 


2 P. 183 

3 Bienenfeld, “Justice, Aggression and Eros,” International Journal of Psychoanalysis VI 
38 (1957), 1; and “Prologomena to a Psychoanalysis of Law and Justice,” California 
Law Review 53 (1965), 957, 1254 passim. See also Schoenfeld, “Law and Childhood 
Psychological Experience,” Cleveland-Marshall Law Review, 14 (1965), 139; and “On 
the Relationship Between Law and Unconscious Symbolism,” Louisiana Law Review, 26 
(1965), 56, passim. 

* See, especially, Ehrenzweig, “A Psychoanalysis of Negligence,” Northwestern Law 
Review 47 (1953) 855 and “A Psychoanalysis of the Insanity Plea—Clues to the Problems 
of Criminal Responsibility and Insanity in the Death Cell,” Yale Law Journal, 73 (1964), 
425. 

5 See, notably, ibid., pp. 220-21 and 237-41. 

€ Ibid., pp. 279-81. 

? Ibid., pp. 266-69. 
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inevitability of the Oedipus complex.8 These form the base of his conceptualiza- 
tions and his speculations about law and human behavior, and little contribution 
is sought from modern ego psychology, from gestaltism and behaviorism. Freud- 
ian constructions of behavior based on the experiences of emotion may need to 
be understood, and perhaps modified, in the light of Piaget’s conceptions of the 
development of thinking capacity. Cultural determinants of behavior may 
offer as much credibility as quasi-biological formulations. Theories of psychology, 
like theories of law, are conditional, and one must guard against the illusion of 
a theoretical grand sweep that anchors all of human experience. There is more 
to be gained in cultivating within the legal community scientific curiosity and 
the consciousness of psychological experience, for legal formulations of conduct 
tend to be altogether too glib. : E 

A parochial view of law assumes the inevitability and essentiality of law and 
legal institutions. There is substance in such belief, but critical inquiry ought 
also to raise the issues of how much law and what kinds of law are required 
for human survival and reasonable civilization. Professor Ehrenzweig’s thesis 
concerns the second question, notably in its application to tort, crime and civil 
procedure. It is the first question that raises many trenchant issues in this 
transitional point in time and gives law its perimeters and its tasks. Is general 
regulation and the quest for order excessive? Should there be less rather than 
more reliance on formal legal institutions and how can this be brought about? 
Is the institution of the Jawyer at least as important as the institution of law, 
and should not this be studied for its impact on society? What are the limits 
and the requirements of law as a political instrument? Are there limits to law’s 
relevance and effectiveness both by design and by experience? 

Professor Ehrenzweig succeeds, as he had intended, in provoking thought 
about the more candid relation that exists between law and human behavior. 
His treatise is demonstration that “if trust in a better world is to bear fruit, 
[one] must shun the mere replay of age-old debate and trade shop-worn tools.”’10 
He has, indeed, offered a “key to the toolshed” and we may hope that others 
who think of law and justice, and jurisprudence, will not ignore his wisdom. 

Rozerr $. REDMOUNT 


8 There are references to “Oedipal and post-Oedipal crimes” (pp. 211-17, 238-41), 
“pregenital aggression’ (pp. 208-10), and the like. 

® See, especially, Wolff, “The Development Psychologies of Jean Piaget and Psy- 
choanalysis,” Psychological Issues, Monograph No. 5 (1960). 

10 Ibid., p. 11. 
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TONE, Napoli: Guida 1970. 223 p. 
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Janr, GÜNTHER-WERNER MAIHOFER. RECHTSTHEORIE. BEITRÄGE ZUR GRUND- 


LAGENDISKUSSION. Frankfurt a.M.: Klostermann 1971. VI, 488 p. 

Die Beiträge dieses Sammelbandes versuchen den gegenwärtigen Grundlagen- 
streit in den Sozialwissenschaften zwischen kritischen und analytischen Ansät- 
zen sowie seine philosophischen Hintergründe für die Rechtstheorie fruchtbar 
zu machen. 


JORGENSEN, Stic. TypoLocm UND REALISMUS IN DER NEUEREN RECHTSWISSEN- 


SCHAFT. Göttingen: Vandenhoeck & Ruprecht 1971. 20 p. (Nachr. der 
Gött. Akad.d.Wiss., Phil.-Hist.Kl., 1971, No. 3) 


JORGENSEN, Stic. RECHT UND GESELLSCHAFT. Mir EINEM VORWORT VON 


Franz WIEACKER. Göttingen: Vandenhoeck & Ruprecht 1971. 118 p. 
“Der Autor geht, mit einer besonders in Skandinavien lange gefestigten 
Tradition, davon aus, dass Recht ein der Entwicklung unterliegendes und der 
beständigen Anpassung an den Kultur- und Sozialwandel bedürftiges soziales 
Phänomen ist: nämlich ein Steuerungs- und Stabilisierungssystem zur Erhal- 
tung der Lebensbedingungen des Menschen. Eben darum hält sich der Verf., 
in der Auseinandersetzung mit extrem empiristischen oder formalistischen 
Richtungen, den Blick dafür frei, dass gerade dieser Aufgabe das Recht nur 
genügen kann, wenn es gegenüber anderen Regel- und Verhaltenssystemen, 
wie Moral und Politik, seine spezifische Struktur bewahrt, und wenn die 
Rechtsanwendung durch die Rationalität ihrer Kriterien vor Subjektivität 
und Indoktrination gesichert wird.” (Aus dem Vorwort.) 


KAUFMANN, ARTHUR. Wozu RECHTSPHILOSOPHIE HEUTE? Frankfurt a.M.: 


Athenäum 1971. 44 p. 

Die Antwort des Verf. auf die im Titel gestellte Frage ist so alt wie die 
Rechtsphilosophie selbst: Sie soll das Recht gerechter und damit die Ver- 
hältnisse menschlicher machen. Aber wie kann sie das? Der Verf. warnt 
vor der Errichtung rechtsphilosophischer Systeme, die mit “naturrechtlichem” 
Absolutheitsanspruch proklamiert werden. Er sieht die eigentliche Aufgabe 
der Philosophie vielmehr in ihrer “Appellfunktion”: in der Entfaltung von 
Denkmodellen zum Zwecke der philosophischen Reflexion und Kommunika- 
tion. Ihr Medium ist die Sprache, die Sprache somit Möglichkeit und 
Schranke der Philosophie. 


KAUFMANN, ARTHUR. RECHTSPHILOSOPHIE IM WANDEL. STATIONEN EINES 


Wecrs. Frankfurt a.M.: Athenäum 1972. XVI, 395 p. 


Der Titel des Buches soll nicht nur etwas über den Verf. aussagen, sondern 
vor allem zum Ausdruck bringen, dass Recht, wenn es Recht bleiben soll, 
immerfort erneuert werden muss—und dass darum auch die Rechtsphilo- 
sophie nicht mit einem Gebäude zu vergleichen ist, in dem man sich häuslich 
niederlässt, sondern eher mit einem Weg, den man beharrlich zu gehen hat. 
Der Verf. will daher dem Leser nicht Rechtsphilosophie als Fertigware 
anbieten, sondern ihn auffordern, sich mit auf diesen Weg zu begeben. 
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kreise “Kriterien der Gerechtigkeit” und “Gesetz und Richterspruch.” Da- 
durch soll vor allem dem Studenten, aber auch dem interessierten Laien 
Gelegenheit gegeben werden, rechtsphilosophisches und rechtstheoretisches 
Denken gewissermassen am Fall zu üben. 


Keutu, Hans HERBERT. Zur Locık ver Normen. Berlin: Duncker & Hum- 
blot 1972. 113 p. (Schriften zur Rechtstheorie, Heft 27) 
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DES NATIONALSOZIALISMUS. Berlin: Duncker & Humblot 1970. 143 p. 
(Schriften zum Öffentlichen Recht, Bd. 135) 
In der Arbeit werden Formen und Ergebnis irrationalen Denkens in der 
Rechtswissenschaft (samt bezeichnender Argumentationsweise und verräteri- 
scher Sprache) am Beispiel des Verständnisses vom Gesetz in der national- 
sozialistischen Rechtsvorstellung untersucht. 


KopaLıe, KLaus-MicHAeL. THomas Hosses — LOGIK DER HERRSCHAFT UND 
VERNUNFT DES FRIEDENs. München: Beck 1972. IX, 210 p. 


Kramm, MANFRED. RECHTSNORM UND SEMANTISCHE EINDEUTIGKEIT. Erlangen/ 
Nürnberg: Diss. jur. 1970. III, 97 p. 


Kruse, Hernrich WILHELM. Das RIGHTERRECHT ALS RICHTSQUELLE DES 
INNERSTAATLICHEN Recuts. Tübingen: Mohr 1971. 20 p. (Recht und 
Staat, No. 396) 


Künzıı, ARNOLD. AUFKLÄRUNG UND DIALEKTIK. POLITISCHE PHILOSOPHIE VON 
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LAUTMANN, RÜDIGER. SOZIOLOGIE VOR DEN TOREN DER JURISPRUDENZ. ZUR 
KOOPERATION DER BEIDEN DISZIPLINEN. Stuttgart: Kohlhammer 1971. 121 p. 
Das Buch will Bausteine für einen Brückenschlag zwischen Soziologie und ` 
Rechtswissenschaft zusammentragen. Zunächst einmal versucht es, die Forder- 
ung nach Soziologisierung ernst zu nehmen und zu präzisieren. Dann wird 
überlegt, wo Soziologie als Arbeitsmittel des Juristen dienen kann und ob 
dagegen methodologische Bedenken bestehen. Mehrere Detailstudien zur 
Wirklichkeit der Justiz wollen andeuten, wie praxisrelevante Rechtssoziologie 
aussehen könnte. Einige Streiflichter richten sich schliesslich auf eine neue 
Juristenausbildung. 


LAUTMANN, RÜDIGER. WERT uND Norm. BEGRIFFSANALYSEN FUR DIE SOZIOLOGIE. 
2nd ed. Opladen: Westdeutscher Verlag 1971. 156 p. 
Die Arbeit gilt der Definition zweier soziologischer Begriffe. Am Anfang 
stehen Überlegungen zur Wissenschaftstheorie, die zu einer plausiblen 
Methodik der Begriffsanalyse führen sollen. Die gesuchte Methodik findet 
sich in einer Kombination von Explikation und Sprachanalyse. Im Kernstück 
der Studie werden alle vorgefundenen Wertdefinitionen in Bedeutungsele- 
mente und Wortklassen zerlegt sowie auf ihre Brauchbarkeit hin abgewogen. 
Ferner definiert der Verf. einige Anschlussbegriffe der Wertforschung 
_(Wertvorstellung, Wertkonflikt, Geltungsbereich usw.). Nach dem gleichen 
Verfahren wird dann der Normbegriff erörtert. Schliesslich wird dargestellt, 
wie sich “Wert” und “Norm” zueinander und zu anderen soziologischen 
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POSITIVEN Rechts.” Berlin: Duncker & Humblot 1972. VIII, 368 p. 
‘(Schriften zur Rechtstheorie, Heft 28) 

An Austins “Lectures on Jurisprudence” sowie an den nicht ausgewerteten 
Nebenschriften weist der Verf. nach, dass sowohl die “Austinsche Rechts- und 
Staatstheorie” wie die “Philosophie des positiven Rechts” dem politischen 
Utilitarismus entstammen. Dabei wird der politisch-soziale Gehalt des 
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“positivistischen” Rechtsdenkens bei Austin ebenso deutlich wie sich an- 
dererseits dessen notwendige Kürzen erhellen. Austins Rechtsdenken spiegelt 
die Ordnungsideen des Utilitarismus in seinem Wandel von einer anti- 
feudalistischen zu einer besitzbürgerlichen Ideologie wider. 


La Locrgue Jupicrame. 5° colloque des Instituts d’Etudes Judiciaires (Paris, 18-20 


mai 1967). Pref. by Pierre Raynaud. Paris: Presses universitaires 1969. 
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Klostermann 1971. 160 p. (Studien zur Philosophie und Literatur des 19. 
Jahrhunderts, Bd.10) 


LUHMANN, Nixuas. Recutssoziotocie. 2 Vors. Hamburg-Reinbeck: Rowohlt 
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Nach einem Blick auf die Rechtskulturen Chinas, Indiens, Japans und des 
Islam wird unter den Gesichtspunkten Menschenrechte, Wahrheitsverständnis 
und Rechtsbegründung die antike, mittelalterliche und neuzeitliche En- 
twicklung rechtsphilosophischen Denkens dargestellt. Ein besonderes Augen- 
merk widmet der Verf. dem angelsächsischen Kulturkreis, aber auch jenen 
Dengern, die von Juristen oft vernachlässigt werden. Da Rechtsauffassung, 
Weltinterpretation und Weltveränderung unlöslich zusammengehören, wird 
die allgemeine Geistesgeschichte ebenso einbezogen wie die Geschichte der 
grossen sozialen und politischen Auseinandersetzungen von den Sklaven- 
kriegen des Altertums bis zu den Revolutionen unseres Jahrhunderts. Der 
Verf. bietet gleichzeitig eine Geschichte der Philosophie, betrachtet durch 
das Prisma des Rechts, eine Geschichte der politischen Ideen und eine 
Geschichte dessen, was man neuerdings Friedens- und Konfliktforschung 
nennt. 
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Am Beispiel der Verfassungsmethodik untersucht der Autor die den ver- 
schiedenen Funktionen von Rechtsverwirklichung (Normsetzung, Regierung, 
Verwaltung, Rechtsprechung, Wissenschaft) im Grundsatz gemeinsame 
Struktur fallbezogener Normkonkretisierung. Dabei nimmt er nicht nur 
ausführlich zum gegenwärtigen Stand der Methodik des Verfassungsrechts 
Stellung, sondern entwirft auch eine eigen juristische Methodik mit dem 
Ziel, die praktische Arbeit der Funktionsträger zu analysieren, sie begrifflich 
aufzuschlüsseln, die Eigenart, Leistungsfähigkeit und Grenzen der Kon- 
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